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^5  neceffary  public  huftnefs  prevented  my  attending  to  the 

cmredtim  rftheprefs  wbeu  the  following  Jbeets  werejlnuk  j^ 

fundry  errors  have  intervened.     The  nwfl  important  IJbatt  here 

note^  that  they  may  be  correded;  tbofe  oflefs  confequence^  I  leave 

to  the  candour  (f  the  reader. 


ERRATA.  ^i 

Ptfe  X03,  line    x,  read  Fwdtrfin^  fer  PaMrfm.  ^ 

Page  156,  line  xi,  read^,  for  iirf. 
Pafe  x66,  line  a8,  ready«^«^  Iwjmdg: 

99,  read  woi,  for  /•  A«. 
Page  X  74,  line  x  4»  read  /u9»  for  /tut. 

Page  X  79,  line  l  <$,  read  a»i/  wm  tUatidiy  bimt  fer  Ar  cAwliif  him* 
Page  191,  line  31,  re«d  oUigaiiMf  for  vhfeBnm. 
Page  ixOy  line  X5,  read  Aovm;  hem,  for  A«»^. 
Page  133,  line    9,  read  revived^  far  reetwrtd. 
Page  252,  line    x,  read  Samtul  Bti%Dnt  ixtmUrt  w.  Surrd, 
Page  3S0,  line  ax,  readyiMt  c/£9t:i6:io. 
Page  19 X,  line    x,  read  Helmi,  for  ^o/w/. 
Page  319,  line  ao,  read  jF<r/c^,  for  fUeh, 
Page  334,  line    9,  read  prtttdes^  for  procnds. 

35,  read /0fu-m-^awt  for  gram^/hms* 
Page  361,  line  ai,  read  prayimg,  for  /rajr. 

Page  415,  line  ^  read  /£r  o^,  for  tb€  aSu  ^ 

Page  41 7,  line  xft,  read  dectafed,  for  iitwrx.  ^ . 

41,  read  £m,  for  #^ir. 
Page  4x8,  line    x,  read  At  eonJuSs,  for  tity,  C^a 
Pa^e  439,  line  33,  read/#r,  before  the  word  mext. 
Page  440,  line    5,  read  oa  lamigi^en  tefaidfieUtieiftr  tit  mft  tffthdhf. 
Page  447,  line  10,  fead  of  NewTwky  for  Or. 
Page  4641  line  33,  infert/«r,  before  that  Hamiah  IViilUm, 
Page  474,  line    4,  read  Mtmrimant  for  Brrwfier. 

13,  read  X788,  for  X778. 
Page  484,  line  i3,  read  petititnerty  for  pttHimeet* 
Page  494}  line  21,  read  againjl  him,  for  or  btm. 
Page  511,  line  15,  read  as  for  a. 
Page  s^Sy  line  17,  read  dtmurrtr^  for  dmimrred. 
And  through  the  work,  the   words  y^^«  and  diffeif$ny  arc  fpdt  with  a  s,  in* 
(lead  ef  an  /. 
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INTRODUCTION. 


On  the  principles  and  end  of  Government. 

*nf^H£  gctsiX  end  of  govetntnent  and  laws  is  hu* 
1      man  happinefs;  die  rwicrs  ought,  therefore^ 
to  underftand  and  know  in  nrhat  it  confifts  ;  and  the 
means  of  producing  it 

Happinefs  confifts  ptimarily,  in  die  approbation  of 
a  wen  informed  and  enlightened  underftaiiding,  and 
the  pleafing  antidption  of  a  final  euge  of  well  done 
good  and  faithful  fervant.  And  fecondarily,  in  a 
cottfcious  enjoyment  of  freedom »  health,  peace,  and 
competence.  The  means  of  producing  4t,  are  thofe 
winch  the  author  of  our  nature  hath  ordained  and  ap- 
ponited* 

Man,  is  introduced  into  being  in  a  ftate  of  infancy, 
both  as  to  his  body  and  his  mind ;  endowed  with 
every  power  and  faculty,  in  miniature,  necejfTary  for 
die  purpofes  of  enjoyment  and  ufefulnefs,  agreeable 
to  his  nature,  his  nation  and  circumftances  through 
.  all  the  varying  fcenes  of  his  exiftence*  Milk  from 
the  br^ft  is  the  proper  food  for  the  body  in  this  fee« 
Ue  ftate  ^  to  nouriCh,  increafe  and  ftrengthcn^  its  va- 
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rious  organs  ;  and  as  its  (trength  and  vigor  increafei, 
more  folid  nutriment  is  to  be  adminiftered,  and  the 
child  put  to  proper  exercife  ;  thereby  to  acquire  firm- 
nefs,a£):ivity,and  experience,  by  the  application  and  ofe 
of  its  powers  and  faculties ;  and  to  learn  the  Subor- 
dination of  its  appetites  and  pafEons  to  the  reftr^ints  . 
and  guidance  of  reafon.     So  the  fimple  ideas,  let  in 
by  the  medium  of  the  fenfes,  is  the  natural  and  prop- 
er aliment  of  the  infant  mind ;  thefe  are  the  materia                    | 
als  of  its  growth  in  knowledge,  on  which  it  feeds  and                   ^ 
operates,  as  its  reafoning  faculties  grow  and  expand^ 
by  recolIe£ling,  comparing,  abftra£ling,  compound- 
ing, reafoning  and  judging  about  them — this  Ihows 
that  great  caution  ought  to  be  ufed,   by  thofe,  who                ^^ 
have  the  care   of  educating  children  and  youth  $  to                  i 
previ:nt  improper  ideas  from  being  excited,  and  evil 
imprefTions  from  being  made ;  by  impure  communi- 
cations or  vicious  examples  ;    and  to  train  them  up 
in  the  ways  of  knowledge  and  virtue  in  childhood  ; 
and  then  the  voice  of  infallibility  is  ;    that  they  will 
not  depart  therefrom  when  they  are  old. 

Wifdom  and  knowledge,  or  knowledge  and  virtue^ 
are  by  the  conftitution  of  our  nature,  and  by  the  ap- 
pointment of  the  author  of  our  being,  ih&Jtne  qua 
non^  of  individual  and  focial  happinefs.  Thefe  are 
neceflary  qualities  to  conftitute  the  good  citizen,  as 
well,  as  the  good  man.  Whatever  his  rank,  charac- 
ter, occupation,  or  bufinefs,  may  be  in  the  conamuni*. 
ty  *,  without  thefe,  although  poflefled  of  every  other 
advantage,  he  will  be  wretched  as  an  individual ;  and 
as  a  member  of  fociety  will  be  wanting  in  cordiality 
to  its  true  intcreft. 

The  means  of  communicating  knowledge  and  vir- 
tue are  inftru£tion  and  example  ;  and  the  means  of* 
acquirng  them,  are  attention^  ftudy  and  diligence. 
The  firft  of  theft  are  in  the  power  of  every  govern- 
ment to  provide  )  by  forming  proper  eftablifhmentSf 
for  the  difiufion  of  ufef ul  knowledge  \  for  the  encour- 
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.agement  of  the  induftxious  and  enterprifing ;  for  the 
correftion  of  the  rcfraftory  and  dilTolute ;  for  the 
employment  of  the  idle,  and  for  the  fupport  of  the 
poor:  And  thofe  who  rcfufe  inftru£lion,  or  difregard 
the  precepts  of  wifdom  and  juflice,  muft  be  reftrain* 
ed  by  force  of  laws,  armed  with  proper  fan£lions,  to 
prevent  and  reftrain  them  from  injuring  others,  by 
their  fraud  or  violence.  Diligence  and  induftry  in 
fome  honeft  profeilion  or  calling,  is  the  way  to  health, 
peace,  and  competence,  and  to  ufefulnefs  in  fociety  ; 
thefe  government  (hould  encourage  and  prdtefl:,  as 
the  principal  fource  of  the  wealth,  ftrength  and  ref- 
peAability  of  our  country. 


lU 


The  origin  rfGovemment  and  Laws  in  Conne^icut. 

OUR  anceftors,  who  emigrated  from  England  to 
America,  were  poilefTed  of  the  knowledge  of  the 
laws  and  jurifpmdence  of  that '  country  ;  but  were 
free  from  any  obligations  of  fubje6lion  to  them :  The 
laws  of  England  had  no  authority  over  them,  to  bind 
their  perfons  ;  nor  were  they  in  any  meafure  appli- 
cable to  their  condition  and  circumftances  here  :  Nor 
was  it  poflible  they  fhould  be  ;  for  the  principles  of 
their  government,  as  it  refpe£ted  the  prerogatives  of 
the  crown,  the  eftates,  rights  and  power  of  the  lords, 
and  the  tenure  of  their  lands,  were  derived  from  the 
feudal  fyftem  :  The  privilege  of  fending  members  to 
parliament,  from  the  towns,  cities,  and  burroughs, 
to  compofe  one  branch  of  the  legiflature,  called  the 
houfe  of  commons,  and  an  exemption  from  taxation, 
only  by  their  confent,  was  extorted  from  the  kings 
by  die  barons,  and  is  confirmed  by  the  great  charter 
of  liberties  as  of  his  gift  and  grant.  Their  other 
laws  were  calculated  for  a  great  commercial  nation. 
As  to  their  criminal  code,  it  was  adapted  to  a  people 
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grown  old  in  the  habits  of  ¥ice>  where  the  grofleft 
enormities  and  criines  were  pra^ifed.     In  every  ref* 

!>cQ.  therefore  their  laws  were  inapplicable  ta  an  in* 
ant  country  or  ftate  ;  where  the  government  wa3  in 
the  people ;  and  which  had  virtue  for  ita  principle, 
and  the  public  good  for  its  object  and  end,  >.  where 
the  tenure  of  their  lands  was  free  and  abijalute,  the 
obje£is  of  trade  few,  and  the  conuniflion  of  crimen 
rare. 

Our  anceftors  tl^efore  as  a  free^i  iavcreigj^*  and 
independent  people^very  early  eftabliflied  a  cokO^tq^ 
tion  of  government  by  their  own  authority  ;  which, 
was  adapted  to  their  fituation  and  circumftances  ; 
and  enaf^ed  laws  for  the  due  and  regular  adminiftra- 
tion  of  juClice  ;  for  thi^  propagation  of  knowledge 
and  virtue  ;  for  the  prefervation  of  the  public  peace, 
and  for  the  fecurity  and  defence  of  the  ftate  againft 
their  iavage  enemies.  Ne  w«Hav6fi  did  t^  fsune  witlK 
little  variation  in  point  of  form. 

Their  common  few  was  derived  froov,  ih^  law  q( 
nature  and  of  revelation  \  thofe  m)p&  and  mmm^  c^ 
immutable  truth  and  juftice,  which  aiife  from.  tji|e  e-^ 
ternal  fitnefs  of  things,  which  need  only  to  be  unddr 
llood,  to  be  fubmitted  to  i  as  they  are  themfislveaf  the* 
higheft  authority  ;  t^^ther  with  certain  QuIlyiQis  aA4 
u^gesy  which  had  been  univ erlaUy  afibniied  to-apd  s^ 
dopted  in  pra<^ice,  as  reafonaWe  and  beiieficial. 

Conneflicttt^  with  the  othqr  three  NeviF*£ag)aml: 
l};ates,  viz.  MafTachufetts,  New-Hav^en  and  PliaKmtb^ 
early  confederated  together  for  mutudi  ififety  smmI  d<^ 
f(;nce ;  each  ftiU  retaining  its.  fovereigitfy^  aad  thl^ 
government  of  its  own  internal  police* 

In  the  14th  year  of  Charles  the  IL  A.  D*   1662% 

Connecticut  being  defirous  of  fome  m<H«  potent 

'    friend  and  ally ;  and  propofing  to  herfelf^  mapyroAcr. 

advantages^  by  a  Qo^m^ipn  with  th(9  qtpwo  <tf  Sag-* 
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h9Ak  m%{tet  tnuk  with  an  okt nmm&durmgi 

tr]h-sklfo  an  cxtttiguiiluDent  of  the  ckkm^wlncli  the 

crown  had  upon  their  lands  in  ri^  o£  dtfeoveiy  i 

and  her  fifler  date,  the  Maflachufetts  having  led  the 

W9ys  by  foroung  a  fimsbr  eonne^cm :  They  caitfed 

'  a  QQofttf  uU<m  of  gewemittcnt  to  he  drawn  up  in  form 

q(  ^  chifftev ;  nni  (q  as  to  include  the  coleiiy  of  Kev« 

Hav^fl^  which  Mr.  Winthrop  their  ag«Bt  dtd,.  s^ree*^ 

[  ;il>k  tQ  the  ipirit  and  prmcipk»  of  t^r  former  gor-. 

I*  ei^nmeni;  and  pvefcntcd  it  to  the  ling  in  council;  of 

^  nrhicb  hQ  approved  and  granted,  ralitad  and  conibsn* 

fd  it^    Whereby  they  obtaiaed  bom  the  amwn  a 

.  CQ^irmatioft  and  guaiaaeitee  of  aM  thofe  rights,  pre« 

\  fogatire^  and  powtrjs,  whkh  they  enjoyed  and  exei>- 

r  cifed  before  aa  a  forercigar  independent  government— 

aUb  a  grwt  a»d  confiffinstioft  of  the  titk  to  the  lands 

dcfefil^d  iisti  the  chartex  -»  to  hold  in  free  and.  com^- 

miiiat  iocage  ;  with  all  the  iflands^  waters,,  rivers,  faa^ 

¥9Mk  fiflieriesn  quanxes,  mines,  minerals  and  precious 

ftonea,  &«.  reCerving  only  a  fifth  pact  of  the  gold  and 

filver  ore  which  from  time  to  time  might  be  gotten 

there;  in  lieu   of  all   fervices,  duties   and  demands 

whaitfoever  ->.  a}ib  the  rights  and  immunitiea  of  natural 

boriii  fia^^s  of  the  crown  o£  England ;  with  the 

privAl^ge  of  a  free  trade  to  all  parts  of  the  king's  do- 

nmioas ;  and  proi^^^iost  from  his  fleets  and  armiesii. 

9y  4us  the.  general  aSemUy^  confiding  of  the  gov* 
eaa^v  and  council,  compo&d  of  twelve  affiftants,.  fev* 
Oft  oCv^omimade  a  quorum;  and  the  repiefentativesi 
q£  ilm  people,,  not  exceeding  two*,  fvom  each  town  ;: 
were  ifiirefted  with  iupreme  power  of  legiflatton ;  al(a 
^  of:  CfSsalKtitf ing  courts,  with  final  jurifdifbion,.  in  all 

civil  andesiminal  caufes  ;.  of  appoititing  judses  and 
all  other  officers  of  government,  neceflary  for  the  well 
ordmog-  and  gorsming  the  a&irs  of  the  colony. 
WiA  tbk  only  refervation,  that  thef  fliouid  make  no- 
Urns  repugnant  to  the  laws  of  England*;,  this  could 
httK^jr  be  called  a  reftraint  upon  the  legiflating  power. 
Tbepepple  fimse  alkgiance  to  the  king  and  his  gov*- 


INTRODUCTION. 

eminent— all  eommiflions  and  legal  procefies  ifliied 
in  his  majefty's  name — ^all  criminal  profecution  were 
ftiied  pleas  of  the  crown. 

The  ftile  of  ena£ting  ftatutes  was  as  follows  :  Be 
it  enadied  by  the  governor  and  council  and  reprefent- 
atives  in  general  court  afTemblcd,  and  by  the  authority 
of  the  fame — ^Thus,  although,  they  became  conne£led 
with  and  fubordinated  to  the  crown  of  England,  with 
^he  rights  of  fubjedfliip,  yet  they  were  under  no  ob- 
ligation of  obedience  to  the  government  and  laws  of 
the  kingdom.  For  firft,  they  were  the  laws  of  the 
realm  of  England  which  could  not  extend  to  them 
who  were  out  of  it.  Second,  they  were  inapplicable 
to  their  fituation  and  circumftances  in  this  country. 
Third,  neither  the  parliament  nor  the  people  of  Eng- 
land had  any  authority  over  them  to  control  their  pcr- 
fons  or  bind  their  property,  derived  either  from  con- 
queft,  compad:,  or  from  their  being  reprefentedi  act- 
ually or  virtually  in  the  legiflature  of  that  country ;  or 
from  any  other  confideration  whatever. 

By  the  late  revolution  in  America  all  connexion 
with  the  crown  of  England  was  broken  off  and  diffol- 
ved ;  but  the  conftitution  of  the  ftate  remained  in  all 
other  refpedis,  the  fame  unaltered  bafis  of  govern- 
ment, in  its  principles,  regulations  and  efficient  pow- 
ers which  it  ever  had  been  from  its  firft  formation 
and  eftabliihment.  Wherefore,  the  legiflature  of  this 
ftate,  upon  the  declaration  of  independence  being 
made  in  congrefs  on  the  4th  of  July  A.  D.  1 776,  made 
the  following  abftradl  and  declaration  of  the  rights 
and  privileges  of  the  people  of  this  ftate  ;  and  paffed 
a  law  for  fecuring  the  fame,  which  is  as  follows  : — 

**  The  people  of  this  ftate  being  by  the  providence 
•*  of  God  free  and  independent,  have  the  fole  and  ex- 
«*  clufive  right  of  governing  themfelves,  as  a  free, 
<f  fovereign  and  independent  ftate ;  and  having  from 
^  their  anceftors  derived,  a  free  and  excellent  confti* 
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f^  tudon  of  government,  whereby  the  legiflature  de- 
<<  pends  on  the  free  and  annual  ele£iion  of  the  peo* 
^*  pie ;  they  have  the  heft  fecurity  for  the  preferva- 
<<  tion  of  their  civil  and  religious  rights  and  liberties. 

*<  And  forafioiuch  as  the  free  fruition  of  fuch  liber« 
<*  ties  and  privileges  as  humanity,  civility  and  chrif* 
«  tianity  call  for,  as  is  due  to  every  man  in  his  place 
<<  and  proportion,  without  impeachment  and  infringe- 
^<  ment,  hath  ever  been  and  will  be  the  tranquillity 
**  and  ftability  of  church  and  commonwealth  ;  and 
<<  the  denial  thereof,  the  difturbance,  if  not  the  ruia 
«  of  both  : 

<«  Be  it  ena£ted  and  declared  by,  &c.  That  the  an* 
'<  cient  form  of  civil  government  contained  in  the 
*^  charter  from  Charles  the  II.  king  of  England,  and 
<<  adopted  by  the  people  of  this  ft  ate,  (hall  be  and  re* 
<<  main  the  civil  conftitution  of  this  ftate,  under  the 
**  fole  authority  of  the  people  thereof,  independent 
<<  of  any  king  or  prince  whatever.  And  that  this  re* 
<<  public  is  and  ihall  forever  be  and  remain,  a  free^ 
<<  fovereign,  and  independent  ftatCy  by  the  name  of 
«  the  State  of  Conneaicut.*' 

Nothing  more  was  neceflary  than  to  declare  that 
we  owed  and  would  bear  no  further  allegiance  to  the 
king  of  Great*Britain,  nor  would  exercife  government 
in  his  name  nor  under  his  authority— *that  the  ancient 
form  of  civil  government  adopted  by  the  people,  (haU* 
be  and  remain  the  civil  conftitution  of  this  ftate,  un* 
der  the  fole  authority  of  the  people,  independent  of 
any  king  or  prince. 

This  conftitution  of  our  government,  framed  bj 
the  wifdom  of  our  anceftors  about  i6o  years  ago,  a* 
dapted  to  their  condition  and  circumftances,  was  fo 
conftru£led  as  to  enable  the  legiflature  to  accommo- 
date laws  to  the  exigences  of  the  ftate,  through  all  the 
cbiDges  it  hzih  undergone  \  and  is  nearly  coeval 
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with  our  exiftence  as  a  community  }  and  analagouft 
to  the  fpirit  of  which  all  our  laws  have  been  made^ 
ftnom  time  to  time,  as  cafes  occurred  and  the  good  ef 
die  public  required. — And  can  it  be  faid  v^th  the 
lead  colour  of  truth,  that  the  laws  of  the  ftate  are 
not  adequate  to  all  the  purpofes  of  government  and 
of  jufltce. 

We  need  only  compare  the  laws  of  England  wiA 
the  laws  of  Connedicut,  to  be  at  once  convinced  6f 
the  difierence  whidi  pervades  their  whole  fjrftem. 
This  is  manifeft  in  the  fpirit  and  principles  of  the 
laws,  the  obje£is,  and  in  the  rules  themfelves  $  widi 
refpe£i  to  the  tenure  of  lands,  defcents,  and  who  aie 
heirs,  and  the  fettlement  of  infolvent  eftates,  and  of 
other  eftates  teftate  and  inteftate,  the  probate  of  wills, 
regiftering  of  deeds  $  the  arrangement  and  jurifdic- 
tion  of  our  courts,  d^  forms  of  civil  procefles,  and 
the  mode  of  trial,  the  appointing  and  returning  ju- 
rors ;  and  with  rtCpcGt  to  the  fettlement  and  fuppott 
of  the  poor,  the  appointment  and  regulation  of  (her- 
iffii,  gaols  and  gaolers,  the  orderly  celebration  of  mat- 
riages  and  granting  of  divorces  ;  the  means  of  prop- 
agating knowledge,  and  with  rcfped  to  the  punilh- 
ments  annexed  to  crimes ;  and  in  innumerable  other 
inftances  too  tedious  to  mention ;  which  every  law- 
yer is  acquainted  with.  May  the  citi2ens  of  Con- 
nefkicut,  glory  in  this  fyftem  of  government  and  ju** 
ri^nudence  $  which,  at  firft,  was  the  produ£);  of  vri(»> 
dom,  is  perfeded  and  matured  by  long  experience  % 
which  has  carried  us  fafe  through  many  a  ftorm, 
widiftood  every  attack,  for  more  tfian  a  century  and 
a  half,  is  grown  venerable  by  age  and  the  wifilom  of 
its  regulations,  and  the  rich  profudon  of  blel&ngs 
which  it  confcrs,  as  the  nobteft  birthright  of  them* 
felrcs  and  their  children  ;  and  the  higheft  intereft 
and  honor  of  the  ftate  as  an  independent  member  of 
a  great  nation  $  the  rifing  empire  of  Americaw 
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Thefe  rights  mi  liberties  are  our  own ;  not  holdeti 
by  Ae  gift  of  a  defpot ;  our  government  and  our  ru* 
lers  are  from  amongft  ourfelves ;  chofen  by  the  free 
uninfluenced  fuflrages  of  enlightened  freemen  ^ 
not  to  opprefs  and  devour,  but  to  proted,  feed,  and 
blefs  the  people,  vrith  the  benign  and  energetic  influ*- 
cnce  of  their  power,  {as  miniJJers  of  God  for  good  to 
them.)  This  fbews  the  ignorance  of  thofe  who  are 
clamorous  for  a  new  conftitution,  and  the  miftake  of 
..diofe  who  fuppofe  that  the  rules  of  the  common  law 
f>f  England  are  the  common  law  of  Connedicut,  un* 
til  altered  by  a  ftatute. 


On  the  common  Lmv  (f  Conne^icut4 

THESE  queftions  are  frequently  aflced.  What  is  the 
common  law  of  America?  Have  we  any  common  law 
in  Connedicut  ?  I  know  not  how  I  can  better  refolve 
thefe  queftions  than  by  anfwering  another,(viz.)  What 
is  common  law  ?  And  firft. 

Common  law  is  tht  perfe^iion  of  reafon,  arifing 
from  the  nature  of  God,  of  man,  and  of  things,  and 
from  their  relations,  dependencies,  and  connections  : 
It  is  univerfal  and  extends  to  all  men,  and  to  all  com- 
binations of  men,inevery  poffiblefituation;  andembra-* 
cesall  cafes  and  queftions  that  can  pofTibly  arife  j  it  is  in 
itfdf  perfed,  clear  and  certain  ;  it  is  immutable,  and 
cannot  be  changed  or  altered,  without  altering  the 
nature  and  relation  of  things ;  it  is  fuperier  to  alt 
other  laMp  and  regulations,  by  it  they  are  corre^ed 
and  oontroled }  all  pofitive  laws  are  to  be  conftrued 
by  k,  and  wherein  they  are  oppofed  to  it,  they  are  void. 
It  is  immemorial,  nocdemory  runeth  to  the  contrary 
of  it ;  it  is  co-exiftent  with  the  nature  of  man,  and 
commenfurate  with  his  being;  it  i«  moft  energetic  and 
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coercive ;  for  every  one  who  violates  its:inazimt  and 

precepts  are  fure  of  feeling  the  weight  of  its  fan^lioWi 

Nor  may  we  faj,  who  will  afcend  into  heaven  to 
bring  it  down,  or  defcend  into  the  depths  to  bring  it 
up,  or  traveyfe  the  atlantic  to  import  it }  it  is  near  usy 
it  is  within  us,  written  upon  the  table  of  our  he^ttib 
in  lively  and  indelible  chara£kera }  by  it  we  are  €^9- 
ftaatly  adxaoniflied  and  reproved,  and  by  it  we  ihall 
finally  be  judged.  It  is  viiible  in  the  volume  of  na- 
ture, in  all  the  works  and  ways  of  God }  its  found  it 
gone  forth  into  all  the  earth,  and  there  is  uo  people 
or  nation  fo  barbarous^  where  its  language  is  not  un* 
derftood.  * 

^  The  dignity  of  its  original,  the  fublimity  of  its  prin- 
ciples, the  purity,  excellency  and  perpetuity  of  its  pre- 
cepts, are  mod  clearly  made  known  and  dcUtieated  in 
the  book  of  divine  revelation ;  heaven  and  earth  mav 
pafs  away  and  all  the  fyftems  and  works  of  m^n  fink 
into  oblivion  j  but  not  a  jot  or  tittle  of  this  law  ibaU 
ever  fail. 

By  this  we  are  taught  the  dignity,  the  chara£i:er, 
the  rights  and  duties  of  man,  his  rank  and  (lation  here 
and  his  relation  to  futurity ;  that  he  hath  a  property 
in  himfelf,  his  powers  and  faculties ;  in  whatever  is 
produced  by  the  application  of  them  ;  that  he  is  a  free 
agent  fubjej^  to  the  control  of  none>  in  his  opinions 
and  actions  but  to  his  God  and  the  laws,  to  which  he 
is  amenable.  This  teaches  us,  fo  to  ufe  our  own  as 
not  to  injure  the  rights  of  others  :  This  enables  us,  to 
explain  the  laws,  conflrue  contrails  and  agreements, 
to  diilinguifh  injuries,  to  determine  their  degree  and 
the  reparation  in  damaees  which  juftice  recfuires. 
This  defignates  crimes,  difcovers  their  aggravations 
and  ill  tendency  ;  and  meafures  out  the  punilbmcHts 
proper  and  necefiary  for  reftraint  and  example  :  This 
defines  the  obligations  and  duties  between  hufbands 
and  wives,  parents  and  children,  brothers  and  filters, 
between  the  rulers  and  the  people,  and  tlie  people  or 
citizens  towards  each  other  :  This  is  the  Magna 
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Charta  of  all  our  natural  and  religious  rights  and  lib- 
crtiesy  and  the  only  folid  bafis  of  our  civil  conftitution 
and  privileges*— in  (hort,  it  fupports,  pervades  and  en- 
lightens all  the  vrays  of  man,  to  the  nobleft  ends  by 
the  happieft  means,  when  and  wherever  its  precepts 
and  inftrudions  are  obferved  and  followed — the  ufa- 
ges  and  cuftoms  of  men  and  the  decifions  of  the  courts 
of  juftice  ferve  to  declare  and  illuftrate  the  principles 
of  this  law ;  but  the  law  exifts  the  fame — nor  is  diis  a 
matter  of  fpeculative  reafoning  merely ;  but  of  knowl- 
edge and  feeling;  we  know  that  we  have  a  property  in 
our  perfons,  in  our  powers  and  faculties,  and  in  the 
fruits  and  effcfls  of  our  induftry,  we  know  that  wc 
have  a  right  to  think  and  believe  as  we  choofe,  to 
plan  and  purfue  our  own  afiahrs  and  concerns  ;  what- 
ever we  Judge  to  be  for  our  advantage,  our  intereft  or 
happineis,  provided  we  do  not  interfere  with  any  * 
principle  of  trath  or  of  reafon  and  j  uftice.  We  know 
the  value  of  a  good  name,  and  the  intereft  we  have 
in  it,  we  know  that  every  man's  peace  and  happinefs 
is  his  own  ;  nay  more,  when  our  perfons  are  aflault- 
ed|  our  lives  attacked,  our  liberties  infringed^  our  rep* 
Dtation  fcandalized,  or  our  property  ravaged  from  us 
or  fpoiled ;  we  feel  the  injury  that  is  done  to  us,  and 
by  an  irreprellible  impulfe  of  nature,  refent  the  vio- 
lation of  our  rights,  and  call  upon  the  powerful  arm 
of  juftice  to  adminifter  redrefs.  We  alfo  know  that 
other  men  have  the  fame  rights,  the  fame  fenfibility 
of  injuries,  when  their  rights  are  violated — this  law 
is  therefore  evidenced  both  by  the  knowledge  and  the 
feelings  of  men.  Thefe  ought  to  be  the  governing 
principles  with  all  legiilators  in  making  of  laws,  with 
all  judges  in  conftruing  and  executing  the  laws,  and 
with  all  citizens  in  obferving  and  obeying  them. 

Secondly,  another  branch  of  common  law  is  deri- 
ved from  certain  ufages  and  cuftoms,  univerfally  af- 
fented  to  and  adopted  in  pra£tice  by  the  citizens  at 
large,  or  by  particular  plafles  of  men,  as  the  farmers, 
the  merchants;  Sec.  as  applicable  to  their  particular 
bufineis,  and  to  all  others  of  the  fame  defcriptioUi 
which,  are  rcafpnable  and  bepeficiaL 


xu  INTRODUCTION* 

Thcfe  caftonu  or  Tcgvbdoasy  wlim  thus  afieamt 
to  and  adopted  in  pri&ce,  have  an  inftncncc  npoa 
tbc  cottrfe  of  trade  ud  bofinefr,  and  arc  neceSurjr  to 
be  aoderftood  and  applied  in  the  Gonflrn&km  C3f  tianCi- 
aAioos  had  and  contra£U  entered  into  with  refdnenoe 
to  them  :  To  this  end  the  courts  of  joftiee  take  no- 
tice of  them  as  rules  of  right,  and  as  havis^  the  foice 
of  laws  formed  and  adopted  under  the  authority  of 
the  people. 

That  thefe  cuftoms  and  images  muft  have  ezifted 
immemorially,  and  have  been  compulfory,  in  order 
to  their  being  rcoognifedto  be  bw;  feemsto  inrolve 
fome  degree  of  abfurditj — that  is,  they  muft  haive  j 

the  compnUbry  force  of  laws,  before  they  cau  be 
recogmfed  to  be  laws,  when  they  csm  hare  no  com* 
pulfory  iorce  till  the  powers  of  gOYemment  have 
commumcated  it  to  them  by  dedating  thorn  to  be 
laws :  That  fo  long  as  any  one  tiving  can  remember 
when  they  began  to  exift  they  can  be  of  no  force  or 
validity  whatever,  however  univerfallv  they  may  be 
aflentcd  to  and  adc^ted  in  prance ;  out  as  foon  aa 
this  is  forgotten  and  no  one  remembers  their  begin- 
ning, then  and  not  till  then  they  become  a  law  ;  this 
may  be  ncceflary  in  arlHtrary  governments,  but  in  a 
free  government  like  ours^  I  ihould  fuppoie,  the  bel- 
ter reafen  to  be  this  : 

That  as  ftatutes  are  p<^tive  laws  enaded  by  the 
authority  of  the  legiflatttie»  which  confifts  of  the  re* 
prefentatives  of  the  people,  being  duly  promulgated, 
are  binding  upon  all,  as  all  are  confidered  as  confest- 
ing  to  them  by  their  reprefentatives  :  So  thefe  un« 
written  cuftoms  and  r^ulations  winch  areieafonabk 
and  beneficial,  and  which  have  the  fandion  of  uni- 
verfal  confent  and  adoption  in  praAice,  amongft  the 
citizens  at  large  or  particular  clafles  of  them,  have  the 
force  of  laws  under  the  authority  of  the  people,  and 
the  courts  of  juftice  will  recognize  and  declare  then 
to  be  fuch,  and  to  be  obligatory  jipon  the  eittsens  as 
neceflary  rulesof  coaftruttion  andof  juftiee.  The 
reafonablentfs  and  utility  of  thdr  opemtioi^  and  th« 
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ttiMirerfsdity  of  th^  ^option*  are  the  better  evtdcBce 
of  their  exift^nce  and  of  their  having  the  general  con- 
fent  and  sqpprobatioo,  than  the  circumftance  of  M  be- 
U2g  forgotten  when  they  began  to  exift. 

Thiidly^  another  important  fource  of  coaunon  law 
is,  the  adjudications  of  the  courts  of  juftice  and  the 
rules  of  pra£lice  adopted  in  them*  Thefe  hare  bcea 
learned  by  pra&ice  only>  as  we  hare  no  treatifes  upon 
the  fiibje£l,  and  but  one  fmall  volume  of  reports  con^ 
trilling  a  period  of  about  two  years  only » and  a  trta- 
tife  lately  wrote  by  Mr.  Swift,  containing  a  commen** 
tary  on  the  government  and  laws  of  this  ftate.  We 
learn'  from  hiftory,  the  conftitutions  of  government 
and  the  laws  of  toreign  countries,  the  adjudicattona 
aud  rules  of  pra&ice  adopted  in  iheir  courts  of  juf- 
tice  ;  but  this  will  not  give  us  the  knowledge  of  our 
own,  and  although  we  may  feem  to  have  borrowed 
from  them,  yet  ours  is  effentially  difierqit  from  all ; 
in  that,  it  is  highly  improved  and  ameliSrated  in  its 
principles  and  regulations,  and  fimplified  in  its  formSf 
it  adapted  to  the  ftateof  our  country,  and  to  the  gen* 
ius  of  the  people,  and  calculated  in  an  emiftent  man- 
ner to  improve  the  mind  by  the  diiRifion  of  knowl« 
edge,  and  to  |ive  efFe&ual  fecurity  and  protefUon  to 
the  perfons,  nghts,  liberties  and  properties  of  the  cit- 
isens  i  and  is  clothed  with  an  energy,  derived  from  a 
iburce,  and  rendered  elEcacious  by  a  power,  unknown 
in  foreign  governments,  (viz.)  the  attachment  of  the 
citizens  who  rejoice  in  being  ruled  and  jgoverned  by ' 
its  lawS)  for  the  bleffings  it  confers.  Let  us,  Ameri* 
CMBS  then,  duly  appreciate  our  own  government, 
laws  and  manners,  and  be  what  we  profefs,  an  inde- 
pendent nation  ;  and  not  plume  ourfelves  upon  being 
humble  imitators  of  foreigners,  at  home  and  in  our 
awn  Qouatry  ;  but  let  our  mauners  in  all  refpefls  b^ 
€liara£leriftic  of  the  fptrit  and  principles  of  our  inde- 
pendence. 

I  Ifuft  by  this  time  the  reader  has  anticipated  in 
his  CMvn  mind  the  anfwer  to  the  queftions,  what  is 
Ae  COQUOOQ  laiw  of  America  ?  and  have  ve  any 
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oommon  law  in  the  ftate  of  Conne£%icut  ?  Thefe 
principles,  as  applied  to  the  fituation  and  genius  of 
the  people,  the  (pint  of  our  goverament  and  laws, 
the  tenure  of  our  lands,  and  the  vaft  variety  of  ob- 
jcQis,  civil  and  military,  ecclefiaftical  and  commeiw 
cial,  in  our  own  ftate  have  been  exemplified  in  prac- 
tice, defined,  explained  and  eftablifhed  by  the  decif- 
ions  of  the  courts,  in  innumerable  jnftances,  although 
'  reports  of  but  few  of  them  have  been  publiflied.  To 
tl^fe  I  think  we  ought  to  refort,  and  not  to  foreign 
fyftems,  to  lay  a  foundation,  to  eftablifli  a  charader 
upon,  and  to  rear  a  fyftem  of  jurifprudence  purely 
American,  without  any  marks  of  ferviiity  to  foreign 
powers  or  ftates ;  at  the  fame  time  leave  ourfelves 
open  to  derive  inftru£bion  and  improvement  from  the 
obfervations,  difcoveries,  and  experience  of  the  lite- 
rati, in  all  countries  and  nations,  refpe£bing  jurifpru- 
dence and  other  ufefui  arts  and  fciences.  And  in- 
deed, a  great  part  of  our  legal  ideas  were  originally- 
derived  from  the  laws  of  England  and  the  civil  law, 
which  being  duly  arranged,  have  been  incorporated 
into  our  own  fyftem,  and  adapted  to  our  own  fitua- 
tbn  and  circumftances. 

It  is  of  great  importance  to  a  country  or  ftate  that 
the  laws  which  regulate  the  intercourle  among  the 
citizens,  determine  property,  conftrue  and  enforce 
contrafls,  define  crimes  and  their  punifliments,  and 
provide  remedies  for  the  recovery  of  rights,  and  for 
the  redrefs  of  wrongs,  fliould  be  juftin  principle  ; 
clear,  concife,  and  unequivocal  in  expreffion  $  uni- 
form,  permanent,  and  confiftent  in  theirmeaning  and 
application ;  and  energetic  and  coercive  in  their  ope- 
tion ;  extending  to  and  embracing  every  poffible  cafe. . 
This  would  enable  the  courts  of  law  to  do  juftice  in  all 
cafes,  and  would  fupercede  the  neceffity  of  the  courts 
of  chancery  \  and  indeed  are  not  the  courts  of  chan- 
cery in  this  ftate  borrowed  from  a  foreign  jurifdic- 
tion,  which  grew  out  of  the  ignorance  and  barbarifm 
of  the  law  judges  at  a  certain  period  in  that  country, 
from  whence  borrowed  i^- And  would  it  not  be  as 
fftfe  for  the  people,  to  inveft  the  courts  x>f  law  wkh 
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the  power  of  deciding  aU  queftions  and  of  giving  fe- 
lief  in  all  cafes  according  to  the  rules  efta^Iiihed  in 
chancery,  as  it  is  to  truft  thofe  (ame  judges  as  chanp 
cellors  to  do  it  y  thofe  rules  might  be  confidered  as  a 
part  of  the  law,  and  the  remedy  be  made  much  more 
concife  and  p&dual. 

Further,  would  not  this  remedy  great  inconvenien- 
ces and  fave  much  expence  to  fuiters,  who  are  fre- 
quently turned  round  at  law,  to  feek  a  remedy  in 
I  chancery;  and  as  often  turned,  round  in  chancery^ 

,       becaufe  they  have  an  adequate  remedy  at  law  ;  thele 
are  ferious  evils  and  ought  not  to  be  permitted  to  ex- 
1  ift  in  the  jurifprudence  of  a  country,  famed  for  liber- 

^  tv  and  juftice  ;  and  which  can  be  remedied,  only  by 

I  the  interpofition  of  the  legiflature. 

•  Statutes  are  poiitsve  laws  framed  by  the  wifdom,  and 
enaded  by  the  authority  of  the  legiflature,  and  like 
the  moft  perfed  fyftem  of  human  compofition,  how- 
ever well  intended  and  wifely  devifed,  would  often» 
if  literally  purfued,  fail  of  the  good  ends  propofed, 
through  fome  ambiguity  in  the  expreffions,  or  fome 
defe£k  in  the  remedy  provided,  unlefs  conftrued  and 
correded  by  reafon  and  equity,  agreeable  to  the  in- 
tent of  the  legiflature,  according  to  the  following 
rules:  ift.  By  confidering  what  the  mifchief  was 
which  the  ftatute  defigned  to  remedy,  ad.  The  reme- 
dy the  ftatute  hath  or  meant.to  have  provided.  3d. 
The  true  reafon  of  the  remedy.  And  it  is  the  pro- 
vince of  the  courts  of  law  to  explain  and  declare  what 
both  the  written  and.  unwritten  laws  are,  and  from 
their  decifions  we  are  to  learn  the  law  and  its  deter- 
minate mining* 


On  the  Statute  Laws  of  CmneHicta^  ficuring  and 
con^rming  the  rights  cftbe  citizens. 

GOVERNMENT  and  laws,  have  beenerroneoufly 
eonfidered^  as  originating  in  Xht  prince  or  potentate^ 
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and  the  libeitiei  snd  privileges  enjoyed  by  tlietf  fiib- 
jeds  as  flowing  from  their  free  benignity  and  good 
will  I  for  thti  caafe  the  fubjea^  exift  only  for  their 
kkig  I  their  lives^  liberty  and  property  are  all  deroted 
to  his  honoTi  }^eafure  and  aggrandizement  $  whereaSi 
the  truth,  in  fa£b  is,  that  ciiil  govommeat  is  otdidned 
of  God,  for  the  good  of  the  people,  and  the  conftitu^ 
tion  they  adopt,  and  the  peilons  they  appoint  to  bear 
rule  over  them,  to  make  and  to  execute  die  laws,  the 
Almighty  recognifes  to  be  his  minifters,  ading  under 
his  authority,  for  the  advancement  of  order,  peace 
and  happinefs  in  fociety,  by  prote&ing  its  members 
in  the  quiet  enjoyment  of  their  natural,  civil  and  re- 
ligious rights  and  liberties.  It  is  the  office  and  duty 
of  the  fupreme  power  of  a  ftate,  to  enad  and  in  fome 
proper  manner  promulgate  to  its  citizens  and  fubjeAs 
the  will  of  the  ftate,  which  is  the  law  refpe£ling  their 
rights,  and  their  duties,  that  they  may  Icnow  how  to 
preferve  and  enjoy  the  former,  and  comply  with  and 
-perform  the  latter ;  alfo,  the  punifliments  annexed  to 
the  various  infra£Hons  of  the  public  will,  thus  declar* 
ed  and  comprized  in  the  laws. 

In  republican  governments,  juftice  ought  to  be  the 
principle,  the  public  good  the  objeA,  and  reafon  and 
virtue  the  life  and  fpirit  of  their  laws.  Statutes  are 
made  either  in  affirmance  of  natural  rights  and  duties 
and  declarative  of  them,  or  are  poiitive  regulations 
for  political  reafons,  refpefting  certain  matters  and 
things,  in  thcmfelves  indifiercnt. 

The  great  end  of  civil  government  is  fecial  happi^ 
nefs ;  to  induce  us  to  refpe£b  the  rights,  intercfts,  and 
feelingsof  others  as  our  own,  conformable  to  that 
great  command  in  the  law,  which  is  the  foundation 
of  all  relative  duties  from  man  to  man  ;  to  love  our 
neighbour  as  ourfelves,  and  to  do  to  all  as  we  would 
they  ftrould  do  to  us ;  knowing  that  the  rights  and 
enjoyments  of  others  are  the  lame  to  them  as  ours 
are  to  us,  and  that  all  men  are  brethren,  have  one  fa- 
ther, who  is  God,  created  in  his  image,  and  connec* 
ted  in  one  great  family  under  the  government  <tf  their 
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iUttftrions  head  the  Prince  of  Peace  and  of  the  poten^- 
tates  and  powers  of  the  earth.  A  pra&ice  univcrfal- 
Jy  adopted  agree^e  to  thefe  principles  and  rides^ 
would,  widiout  the  intervention  of  penal  laws,  render 
jtfae  fecnritT  of  individuals  pcrfed,  and  advance  die 
harmony,  Dcauty,  and  happinefs  of  fo(iety,  beyond 
liie  power  of  language  to  defcribci 

The  legiflatures  of  ConneAicut,  fenfible  of  die  im*' 
.portance  of  thefe  objects,  have  calcubted  their  law^ 
'  in  direft  fubferviency  thereto ;  and  to  compel  their 
Tefraftory  citizens  to  do  through  fear  of  puniihment 
what  they  ought  to  do  from  principles  of  obedience* 
The  firft  law  in  the  book  of  ftatutes  in  cHrder  of  time 
and  inpointof  importance^is;  <<  that  no  mail's  life  (hall 
he  taken  away :  No  man's  honor  or  good  name  (hall 
.be  ftained  :  No  man's  perfon  (hail  be  arrefted,  re- 
ftrained,  baniihed,  difmembered,  nor  any  ways  punr 
ilhed  :  No  man  (hall  be  deprived  of  his  vrife  or  chil«  • 
dren :  No  man's  goods  or  eftate  (hall  be  taken  away 
from  him,  or  any  ways  endamaged  under  the  color 
of  law  or  countenance  of  audiority,imle(s  dearly  war« 
ranted  by  the  laws  of  the  (tate.'^ 

Thefe  gteat  eflential  rights,  are  derived  from  a 
fource  above  aU  that  is  human  ^  are  holden  by  a  ten- 
ure fuperior  to  what  any  power  on  earth  can  create: 
or  give  $  it  is  the  Magna  Charta  of  the  Deity,  the  fu- 
prone  ruler  and  governor,  which  grants  and  confirms 
thefe  rights  to  man  \  they  are  therefore  juftly  called 
natural  rights,  and  the  violation  of  them  a  crime  a-< 
g^unft  the  law  of  nature,  and  what  in  law  language  i# 
denominated,  mmlum  infi. 

The  legiflatore  has  laid  this  as  the  foundation  on 
which  to  rear  a  fyftem  of  laws  and  jtirifprudence  cal- 
culated to  fecure  and  advance  m  the  beft  poflible  man- 
ner the  good  of  individuals^  and  the  public  peace  and 
fafety. 
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Statute  anfamify  Educatiofu 

AND  folidtoas  by  ettrj  poffible  means  in  their  pow- 
er^ to  fecure  their  objed»  and  imprefled  with  tn  idea 
of  the  importance  of  the  early  culture  of  the  humaa 
mind,  and  that  the  eftabliifament  of  good  principles 
and  habits  in  youth,  are  infinitely  more  infloentisd  t6 
form  the  good  citizen  than  mul£iuary  laws  ;  have 
aimed  to  give  the  mod  efledual  aid  ta  virtue,  and  by 
a  law  entitled  an  a£k  for  the  education  of  children, 
have  required  that  all  parents  and  mafters  of  chfldren, 
fliall  teach  or  caufe  to  be  uught  and  inftru£led  aU 
children  under  their  care  and  government,  to  read  the 
Engliih  language  well,  to  know  the  principlea  of  re- 
ligion and  virtue,  and  the  laws  of  the  ftate  againft 
crimes ;  and  a  penalty  is  to  be  infli&ed  for  their  n^ 
le£t  and  the  feled-men.  and  grand*jurors  in  the  rd*- 
pe^iive  towns  are  enjoined  to  profecute  aU  breaches 
of  this  law. 


On  Schools,  tfe. 


AND  by  an  ad,  entitled,  an  ad  for  appointing^ 
encouraging  and  fupporting  fchoob,  it  isenaAed 
^  that  every  town  widiin  this  ftate,  wherein  there  it 
but  one  ecclefiaftical  fociety,  and  wherein  there  are 
feventy  houfeholders  or  families  or  upwards;  and 
every  ecclefiaftical  fociety  conftituted,  or  that  (ball  be 
conftituted  by  the  general  aflembly,wheretnthere  fltaU 
be  feventy  houfeholders  or  families  or  upwards,  (hall 
be  provided  with  and  fhall  keep  and  maintain  one 
good  and  fufficient  fchool,  for  the  teaching  and  in- 
ftru£ling  of  youth  and  children  to  read  and  write,  at 
leaft  eleven  nUMiths  in  each  year^  which  fchool  (hail 
be  fteadily  fupplied  with  and  kept  by  a  matter  fuffi- 
ciently  and  fuitably  qualified  for  that  fervice  :  And 
every  town  and  fociety,  that  hath  not  the  number  of 
feventy  houfeholders  or  familiesy  (ball  be  provided 
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vkh  and  maintain  a  fchool  as.aforefaid  fix  months 
in  each  year. 

^  And  there  (hall  be  a  grammar  fchool  kept  andcon- 
ftantly  maintained  in  all  the  county  towns,  that  are 
or  (hall  be  made  in  this  ftate,  to  be  fteadily  kept,  by 
feme  difcreet  perfon,  of  good  converfation,  and  well 
acqusunted  with  the  learned  languagesi  efpeciaily  the 
Greek  and  Latin." 

And  certain  funds  are  provided  for  the  fupport  of 
faid  fchools  ;  and  where  the  funds  (hall  be  deficient 
the  inhabitants  of  the  towns  or  focieties  fliali  by  a  tax 
raife  one  half  of  fuch  deficiency,  and  the  other  half 
fliallbe  paid  by  the  parents  and  mailers  of  the  chil- 
dren ;  and  a  penalty  is  laid  upon  the  towns  and  focie- 
ties who  (hall  negk£k  their  duty  enjoined  by  this  a£l. 

And  by  a  late  zGt  all  the  monies  arifing  upon  the 
fale  of  the  weftern  lands^  are  appropriated  to  this  ob- 
jt£k  $  that  is  to  fay,  the  annual  intereft  is  to  be  ap- 
plied to  the  fupport  of  fchools  in  the  feveral  fchool 
(bcieties  or  diftrids  ;  this  is  an  ample  addition  to  the 
former  funds.  Thefe  eftablifhments  are  founded 
not  only  upon  principles  of  reafon  aud  benevolence 
to  others,  but  of  juftice  and  good  will  to  ourfelves — 
fer  the  children  of  the  poor,  as  well  as  the  rich,  are 
bom  with  capacities  for  inftrudiion  and  improve- 
ment in  knowledge  and  in  virtue,  and  to  acquire  and 
enjoy  the  rights  and  privileges  of  citizens — and 
happy  muft  be  the  condition  of  that  people,  whofe 
citizens  are  all  well  informed,  well  principled,  and 
▼irtnottfly  inclined. 


On  the  liberal  Arts  and  Sciences. 

IGNORANCE  and  want  of  proper  education, 
are  fruitful  fonrces  of  evil  to  mankind.  Atheifm,  in- 
fidelityy  Uafphemy,  trea(bn,  murder,  and  the  whole 
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catalogue  of  black  enormities  and  ct imes  which  de- 
grade human  nature,  difturb  fociety,  and  would  con* 
ftitute  a  hell  upon  earth,  are  the  unfruitful  works  of 
ignorance  and  darknefs  :  The  hierarchy  of  the  pope-; 
the  throne  of  tyranny  and  defpotifm,  are  fupported 
by  it  :  It  converts  liberty,  the  choiceft  of  bleffingSy 
into  licentioufncfs  and  anarchy,  the  moft  intolerable 
of  evils  :  It  is  an  implacable  foe  to  virtue  and  good 
order,  and  the  hot  bed  of  fedition,  rebellion,  and  of 
almoft  every  vice  ;  It  dethrones  reafon  of  its  empire, 
and  gives  up  |he  reias  to  every  malignant  and  vicious 
}uft  and  paffion,  and  to  the  wild  faliies  of  a  fanatic  de- 
lufion  :  It  renders  a  man  a  peft  to  fociety,  a  diigrace 
to  human  nature,  a  burden  to  himfelf,  and  a  fure  prey 
to  eventual  perdition.    Whereas, 

True  knowledge  in  the  foul  is  like  light  and  heat 
in  the  fun.  It  awakens^  enlightens,  and  invigorates 
every  noble  and  focial  paiBon  :  It  fets  in  motion  all 
the  tender  and  benevolent  fenfibilities  of  the  heart. 
The  man  of  knowledge  and  virtue  is  a  Hcht  in  himfelf 
and  a  lamp  to  all  around  him  :  The  wildom  and  rec« 
titude  of  his  deportment  exalts  the  dignity  of  his  na- 
ture, and  doth  honor  to  his  maker. 

Deeply  imprefied  with  tbefe  ideas,  our  anceftors 
early  not  only  made  provifion  that  all  the  children  of 
the  people  ihoutd  be  properly  educated  and  inftru^^t 
as  hath  been  ftated,  but  raifed  their  ideas  to  highei;^ 
obje£ks  and  nobjer  deCgns  ; — the  inftrudion  of  youth 
in  the  liberal  arts  and  ^tences.  They  confidered  the 
founding  of  a  college,  or  feminary  of  literature  of. 
the  higheft  confequence  to  a  republic,  from  the  ben- 
eficial influence  it  would  have  upon  its  moft  import- 
ant concerns ;  that  it  would  be  a  fountain  of  knowl- 
edge from  whence  ftreams  would  flow  to  every  part, 
find  fpread  qfeful  inftru£kion,  amongft  all  the  interes- 
ting tranfa£kions  of  life ;  from  which  the  ohurch  and 
the  ftate  would  be  furnifhed  with  men  of  fcience  and 
wifdom  for  their  rulers  and  teachers,  and  the  fchools 
in  the  focieties  and  diftrifis  with  well  accompliflied 
mafters  and  inftruftors^  atu}  the  learned  prpfeffions  bt 
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filled  with  mea  of  principles  and  knowledge  intbett 
refpeAive  departments,  who  would  do  honor  to  thenw 
felveS)  be  a  bleflhig  to  mankind,  and  an  ornament  to 
their  profefBon. 

In  A.  D.  1700,  .the  general  aflembly  of  the  then 
colony  of  Connefticut,  upon  the  application  of  a  num* 
ber  of  charaders  eminent  for  their  patriotifm  and  pi- 
ety from  sgnong  the  clergy,  laid  the  foundation  of 
Yale  College  ;  granted  a  charter  of  incorporation  to 
eleven  tniftees  or  fellows,  with  ample  pdvileges,  and 
endowed  it  with  confiderable  funds.  This  infant 
feminary  the  government  took  into  itsprote£lion  and 
patronage  J  and  as  the  ability  of  the  colony  and  ftate 
iocreafed  and  the  exigences  of  the  cdlege  required ; 
for  ere£ling  of  new  buildings  or  repairing  of  old,  or 
for  eftablifliing  neceffary  and  ufefui  profeffoTfliips : 
They  have  f roxx^  time  to  time  been  addins  to  the 
funds  ;  and  fince  the  American  revolution,  the  legH**- 
lature,  with  the  concurrence  of  the  corporation,  have 
enaded  that  the  governor,  lieutenant  governor  and 
the  fix  fenior  alBftants  in  the  council  of  the  ftate,  for 
the  time  being,  (hall  be  of  the  corporation  $  and  have 
alio  made  large  additions  to  the  funds.-  Thus  the 
wifdom  and  counfel  as  well  as  the  intereft  of  both  the 
eivil  and  ecclefiaftical  departments  in  the  ftate,  are 
become  united  in  advancing  the  profperity  of  that 
feminary  for  the  general  welfare. 


On  the  warjhip  of  the  Deity. 

THE  legiflators  like  wife  and  faithful  rulers,  ha- 
ving by  the  means  of  inftrudion,  which  they  had 
provided,  laid  a  foundation  to  prepare  the  rational 
mind,  for  the  reception  of  thefublime  and  important 
lefibns  of  divine  truth ;  confidered  all  they  had  done 
as  incomplete,  until  they  had  crowned  the  whole,  by 
leaking,  piovifioo,  fdr  this  alfo  %  which  alone  can  lead 
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the  mind  to  interminable  peace  and  joy :  And  con# 
templating  man  as  a  rational,  free,  and  immortal  be« 
ing,  accountable  for  lus  conduA  here ;  and  that  all 
men,  in  a  land  of  light,  like  this,  do  believe  in  the 
exiftence  of  God,  the  firft  caufe  of  all  things,  and  fu- 
preme  goyernor  of  the  world,  who  will  reward  virtue 
and  punifh  vice  :  And  that  he  is  to  be  worfhiped  and 
adored  by  all  his  intelligent  creatures ;  and  diat  the 
laws  and  maxims  of  his  government,  which  are  pre- 
fcribed  to  guide  men  to  perfedion  and  immortal  fe- 
licity, are  calculated  in  the  wifeft  and  beft  manner  to 
make  them  good  citizens  here  ;  early  made  provifion 
for  the  public  worihip  of  the  Deity  ;  by  enabling  laws^ 
requiring  the  feveral  towns  and  ecclefiaft^cal  focie* 
ties,  to  excSt  and  build  at  their  own  expenfe,  fttit»- 
ble  and  convenient  houfes  and  churches  for  that  pur- 
poie ;  and  that  they  fhould  be  fumiflied  with  an  or- 
dained minifter  of  the  gofpel,  to  teach  and  inculcate 
the  important  duties  of  the  chriftian  religion ;  whom 
they  ihould  fupport  and  maintain. 

And  although  the  law  requires  this,  yet  It  leaves  it 
to  every  man's  choice,  to  worfliip  where  and  in  the 
manner,  that  is  moft  agreeable  to  his  confcience ;  aad 
excufes  him  from  paying  for  the  fupport  of  the  pub- 
lic worihip,  in  any  other  fociety  than  that  with  whom 
he  hath  joined  himfelf,  and  doth  attend^  and  pay. 

Although  this  enjoins  upon  all  to  fupport  the  public 
worfliip  of  the  Deity,  yet  it  leaves  to  every  man,  free 
liberty  of  confcience ;  for  no  man^Mi  plead  as  an  ex« 
cufe,  for  not  worihiping  his  maker,  in  fome  way  or 
other,  that  it  is  againft  his  confcience.  Thefe  regu- 
lations are  founded  in  the  reafon  and  fitnefs  of  things^ 
as  well  as  the'  wifeft  policy  \  for  if  there  is  reakin 
and  propriety  in  any  thing  in  nature,  it  is  reafonable 
and  fit  that  an  intelligent  creature  fhottU  worihip  his 
Creator.  Befides,  the  chriftian  religion  contains  the 
nobleft  principles  for  human  condufi,  and  the  moft 
pure  and  perfed  rules  of  life,  which  ate  inforoed 
with  folemn  and  awful  fan£iion$i  drawn  from  the 
confiderations  of  futurity.    It  alfo  ediHxils  inniiitie* 
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raUe  ftriking  examples  of  the  moft  difinterefted  and 
fttWsie  virtues. 

Fnrther^  the  hiftory  of  the  world  from  the  begin* 
long,,  fumiih  inconteftiUe  proofs  of  this  folemn 
tntdi— -That  among  all  nations  where  the  worihip  of 
Deity  has  been  negle£led  and  contemned,  deftruc- 
tion  and  ruin  hath  fooner  or  later  overtaken  them  ; 
while  thofe  who  have  preferred  and  maintained  his 
worihip  in  purity  and  truth,  have  not  only  bee^-i  pre- 
ferred, butblefled  and  profpered. 


On  the  obferoation  cftbe  Sabbath. 

THE  legiilature  further  confidering  that  the  Crea- 
tor and  fovereign  proprietor  of  the  earth  and  of  its 
fruits ;  of  man  and  of  his  time  and  fervice,  when  he  had 
finiflied  his  works  of  creation,  put  man  into  pofleffion 
and  made  him  lord  of  all  here  below,  referving  the 
fruit  of  one  tree  only  of  all  the  fruits  of  the  earth,  and 
one  day  in  feven  of  all  the  days  in  the  week,  to  be  de- 
voted and  emploved  in  his  immediate  worihip  and 
fervice  ;  aa  an  acKnowledgment  for  the  reft,  as  t  teft 
of  his  loyalty  and  obedience,  and  as  a  conftant  re- 
membrancer fromwhom  and  by  what  tenure,  he  held 
all  the  ineftimable  bleffings  of  time :  that  the  withhold- 
ing of  thefe  fervices  and  profaning  the  fabbathby  the 
mineceflary  purfuit  of  fecularemplovments  and  diver- 
lions  \  is  direA  rebellion  againft  tne  fupreme  Lord^ 
an  impious  denial  of  his  right,  and  refufal  to  hold  un- 
der him,  and  has  the  fame  unhappy  effe£t  upon  the 
temper,  ftate  and  morals  of  an  individual  or  a  nation^ 
as  eating  of  the  forbidden  fruit  had  upon  our  firft 
parents^ 

Befides,  they  viewed  it  as  an  inftitution  founded 
not  only  in  the  higheft  authority,  but  in  the  greateft 
wifdom  and  good  policy.    One  day  in  feven  is  little 
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enough  to  be  employed  iii  the  momentous  concerns' 
of  immortality  ;  it  is  little  enough  for  reft  and  rdax» 
ation  from  the  bufy  fcenes  of  life  and  worldly  pur- 
futts  $  it  is  the  means  of  acquiring  knowfedge  of  the 
moft  interefting  truths,  and  of  eftahfiihing  us  in  die 
habits  of  virtue,  order  and  decency,  which  are  not  to 
be  found  where  the  fabbath  is  difregarded  and  pro- 
faned ;  and  that  the  profanation  of  Ac  (abbath  is  no* 
ted  in  the  fcriptures  of  truth,  and  in  the  hiftory  of, 
mankind,  as  an  infallible  marie  of  great  degeneracy 
in  principles  and  manners,  and  a  certain  prelude  to 
impending  deftru£lion. 

That  it  is  a  neceflary  and  conTcnient  mean  in  the 
computation  of  time — ^We  calculate  by  hours  to  the 
number  of  twenty-four,  and  then  by  days  to  the  num- 
ber feven,  then  by  weeks  till  we  get  to  a  month,  then 
by  months  up  to  a  year,  &c.  The  days^  months, 
and  years  are  marked  out  by  the  revolutions  of  the 
heavenly  bodies  ;  but  a  week  confifting  of  feven  days 
was  formed  in  this  wife :  The  Almighty  was  fix  days' 
in  the  works  of  creation  ;  on  the  feventh  day  he  reft- 
ed  or  ceafed  working,  and  contemplated  the  things 
.  which  he  had  made  ;  and  fan6iified  the  feventh  day 
and  confecrated  it  to  be  obferved  as  a  day  of  facred 
reft,  in  commemoration  of  the  works  of  creation, 
which  formed  a  grand  epoch  in  the  beginning  of 
time. 

Redemption  was  compleated  in  the  itumiing  of 
the  firft  day  of  the  week,  which  formed  a  iecond 
grand  epoch  of  the  higheft  importance  to  mankind ; 
and  we  cannot  commemorate  the  fecond  without  be- 
ing necefTarily  led  back  to  the  firft,  and  to  the  fad  a^ 
poftacy  of  man.  Thus  the  great  events  which  were 
commemorated  on  the  feventh  day,  finee  the  chrif* 
tian  era,  are  necefiarily  implied  and  involved  in  thofe 
of  the  firft  :  The  world  created  out  of  nothing  and 
ranfomed  from  ruin  by  the  l^viour,  are  the  illuftri- 
bus  events  which  offer  for  our  contemplation  and 
commemoration  on  the  firft  day  of  the  week. 
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Tht  Icgiflaturc  therefors  by  one  of  their  firft  laws, 
enjoined  upon  their  citizens  the  obferrance  of  the 
Sabbath ;  forbidding  all  fecular  employments  and  rc- 
creations)  to  be  purfued  on  the  Sabbath  or  Lord^s  day, 
except  works  of  neceffity  and  mercy }  alfo  made  it 
highly  penal  for  any  to  give  difturbance  to  others  wbs 
•bferved  the  day. 


On  public  Ofinioru 

TO  thefe  regulations  our  anceftorS)  added  the 
weight  of  public  opinion,  thofe  who  honoured  the 
great  governor  of  the  world,  his  inftitudons  and  laws, 
they  honoured.with  their  confidence  -,  and  great  force 
and  influence  is  given  to  the  laws  by  this  ;  every  in- 
dividual feels  its  power  and  is  unable  to  re£ft  it.     In 

^  a  country  where  vice  and  meannefs,  is  held  in  deteft- 
ation  and  abhorrence,  and  all  who  tranfgrefs  the 
rules  of  decency  and  virtue,  are  contemned  and  de(^ 
pifed,  by  their  fellow-citizens,  however  great  thett 
accompliihments  may  be  in  other  refpeds ;  crimes 
will  be  few.  In  all  free  and  enlightened  dates,  fhame 
and  difgrace  forms  the  mod  poignant  part  of  any 

'  puniihment :  An  accufing  confcience  within,  backed 
with  a  difapproving  and  frowning  public  without ; 
conftittttes  die  mod  awful  tribunal  in  nature,  fhort 
of  the  lad  great  day  of  final  decifion  and  retribution. 

Yet  knowing,  that  notwilhdanding  all  thefe  noble 
and  falutary  provifions,  for  the  advancement  of  knowU 
edge,  virtue  and  peace ;  there  would  be  fome  who 
would  refufe  indru£lion,  or  difregard  its  councils  and 
precepts,  and  violate  the  rights  of  others ;  that  other 
and  further  laws  were  neceflary  to  be  made,  armed 
with  proper  fanAions,  to  redrain  and  puniih  the 
lawlefs  and  difobedient,  and  to  guard  the  innocent 
and  the  virtuous.  For  this  end  were  the  laws  ordain- 
£ 
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ed  and  eaaflcd  agaiiift  treafbn,  murder^  manflaogb- 
ter,  rape,  adultery,  riots,  routs,  breaches  of  the  peace* 
and  flander :  Alio  againft  arfon,  burglary,  robbery* 
theft,  forgery,  perjury,  and  other  mifdemeanors,  and 
trefpailes  again^  the  perfon  or  property  of  individuals. 

Senfible  alfo,  that  it  was  not  fufficient  that  the  laws 
retrained  and  puniflied  crimes  committed  againft  the 
public  peace,  and  the  rights  of  individuals,  only,  but 
that  all  pra£bices  againft  the  laws  of  religion  and 
good  morals,  are  deftru£tive  to  the  public  weal  j  they 
provided  laws  for  the  puniihment  of  blafphemy, 
beaftiality,  profanity,  lewdnefs,  drunkennefs,  and 
other  debaucheries,  which  tend  to  corrupt  good  mor« 
als. 


La 


On  Marriage. 

IT  is  necefiary  and  important  to  the  public  that  the 
incercourfe  between  the  fezes  fliould  be  regulated  by 
law.  Marriage  was  inftituted  by  God  between  our 
firft  parents  in  the  ftate  of  innocency ;  it  refults  from 
the  nature  of  man,  and  from  the  end  and  purpofes  of 
his  creation  :  For,  male  and  female  created  he  them, 
and  out  of  the  body  of  the  male  was  the  female  for- 
med— and  when  tne  Lord  God  prefented  to  Adam 
this  perfe£ling  ftroke  of  creation,  this  beautiful  image 
of  himfelf,  in  ecftacy  !  he  fays*,  this  production,  bone 
of  my  bone,^nd  ileih  of  my  flefh,  fliall  be  called  female 
or  woman.  And  by  the  attrading  influence  of  her 
graceful  mien,  her  celeflial  beauty,  and  the  charms  of 
innocency  that  beamed  from  her  countenance  and  a- 
wakened  every  focial  paffion,  and  fet  in  motion  all 
the  tender  fenfibiiities  of  his  foul,  towards  his  fecond 
felf,  and  their  future  progeny,  which  he  furveyed  in 
profpe£l; ;  he  felt  the  irrefiftible  impulfe  of  nature,  at- 
taching and  uniting  him  to  her  in  the  indiflbluble 
bands  of  perpetual  friendfliip  \  therefore^  he  fays,  by 
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the  tnfpiration  of  his  maker,  {hall  a  man  leave  his  fa- 
ther and  his  mother  and  cleave  unto  his  virife  and  they 
fiiall  be  one  flefh. 

That  one  man  fhould  be  joined  to  one  woman  in 
a  conftant  fociety  of  cohabiting  together,  is  agreeable 
to  the  order  of  nature^ — is  neceflary  for  the  propaga-  ' 

tion  of  the  fpecies,  and  for  the  preservation  and  edu- 
cation of  their  offspring ;  and  to  render  clear  and  cer- 
tain the  right  of  fucceffion. 

The  laws  of  the  ftate  forbid  perfons  to  marry  each 
other,  who  are  within  certain  degrees  of  kindred,  un- 
der fevere  pains  and  penalties.  Ft  forbids  all  peifons 
to  be  joined  in  marriage  until  their  purpofe  of  mar- 
rying has  been  regularly  publiflied. 

And  k  ordains  that  no  perfon,  except  a  magiftrate 
or  juftice  of  the  peace,  within  his  own  county  or  ju- 
rifdidion,  or  an  ordained  minifter,  within  the  county 
wherein  he  dwells,  and  only  during  the  time  he  con- 
tinues fettled  in  the  work  of  the  miniftry ;  ihall  join 
any  perfons  together  in  marriage — ^nor  (hall  they,  un- 
lefs  publiflied  as  aforefaid,  and  confenc  of  parents  or 
guardians  had,  if  fuch  there  are,  on  pain  of  forfeiting 

if  20. 

And  every  perfon  who  fliall  marry  a  fecond  time, 
his  or  her  former  hufl^and  or  wife  being  alive  and 
not  divorced,  ihall  be  puniflied  as  in  cafe  of  adultery. 
And  the  certificate  of  th^  magiftrate,  juftice  or  min- 
ifter who  married  them,  is  evidence  of  the  marriage, 
although  other  evidence  may  be  received  \  and  mar- 
riages are  to  be  recorded  in  the  records  of  the  town 
where  the  parties  dwell,  and  fevere  puniftiments  are 
to  be  infliAed  for  the  crime  of  adultery. 

Divorces  arc  granted  in  four  cafes,  (viz.)  for  adul- 
tery, fraudulent  contra£t,  wilful  defertion  for  thrcje 
years  with  total  negleft  of  duty,  and  feven  years  ab- 
fence  without  being  heard  of.  And  the  fuperior 
court  are  authorifed  to  allow  and  affign  to  the  wife, 
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if  the  innocent  party,  fo  mvLCh  of  the  huiband'^  eftate 
as  they  (hall  judge  to  be  right  and  juft»  not  exceeding 
one  third  part. 


Onft^fpmbigtbe  Poor. 

'  THE  poor  and  indigent  in  all  countries,  call  not 
only  for  private  charity,  but  for  fupport  and  aihilance 
from  the  government,  and  to  give  fcope  to  the  exer- 
cife  of  benevolence,  the  moft  noble  and  godlike  vir- 
tue ;  for  God^taketh  the  poor  under  his  care,  he  hear- 
eth  them  when  they  cry }  and  the  higheft  chara£leT 
given  of  any  ruler  on  earth  is,  that  he  judgeth  the 
people  in  righteoufnefs,  and  the  poor. with  judgment ; 
that  he  detivereth  the  needy  when  they  cry,  and  the 
poor  that  hath  no  helper  j  that  he  dealeth  bread  to 
the  hungry,  and  delivereth  him  that  is  ready  to  perifli. 

It  is  the  duty  of  every  government  to  proteA  and 
to  provide  for  the  poor ;  the  laws  of  the  ftate  there- 
fore humanely  ena£t  and  ordain,  <<  that  every  perfon 
who  (hall  become  poor  and  impotent,  unable  to  pro- 
vide for  him  or  herfelf,  and  hath  no  eftate,  fhall  be 
taken  care  of  and  provided  for,  by  fuch  of  his  or  her 
relations  as  (land  in  the  line  and  degree  of  father  or 
mother,  grand-father  or  grand-mother,  children  or 
grand-children,if  they  are  of  fuflktcnt  ability  todo  it/' 

It  furthet  ordains'that  every  town  Aall  take  .care 
of,  provide  for  and  maintain,  its  own  poor.  And  the 
law  points  out  particularly,  how  a  right  of  fetdement 
is  acquired  in  a  town,  and  the  poor  of  each  town  are 
to  be  provided  for  by  the  fele£imen,  at  the  charge  of 
the  town ;  except  where  fome  perfon  is  by  law  bound 
to  fupport  them.  Citizens  of  other  ftates  falliag  inlQ 
want  in  any  town  in  this  ftate,  may  be  fent  by  a  c«n* 
ftable  to  where  they  belong,  or  be  provided  for  by 
the  feleftmen>  at  the  expenfe  of  the  town  in  the  firft 
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iaftance,  to  be  reimburfed  by  the  perfon  or  by  the  re* 
latioiifi,  within  certain  degrees  of  kindred,  if  of  abilityi 
otherways,  by  the  town,  except  where  warning  to  de- 
part was  given,  to  the  peribn  within  three  months,  in 
that  cafe  the  charge  is  paid  by  the  ftate.  Foreigners 
who  have  no  fettlement  in  any  town  in  the  United 
States,  falling  into  want,  are  provided  for  by  tlie  fe- 
lecl-men  of  the  town,  and  the  expenfe  is  to  be  al- 
lowed by  the  governor  and  council,  and  paid  out  of 
the  treafury  of  the  ftate. 

A  fettlement  in  a  town  is  gained  in  various  ways* 
Children  bom  in  any  place  are  fettled  where  their  pa* 
rents  are — and  a  baftard  is  fettled  with  the  mother. 
A  foreigner  who  comes  and  refides  in  any  town  gains 
a  fettlement  by  being  admitted  an  inhabitant  by  a 
vote  of  the  town,  or  by  confent  of  the  civil  authority 
and  fele£):-mcn,  or  by  executing  fome  public  office. 
Citizens  of  other  ftates  in  the  union,  gain  a  fettle- 
ment in  the  fame  ways  as  foreigners  do,  and  alfo  by 
owning  a  real  eftate  in  fee,  in  their  own  right,  of  the 
yalue  of  three  hundred  and  thirty-four  dollars. 
Inhabitants  of  one  town  in  this  ftate  gain  a  fettle- 
ment in  another  by  the  fame  ways  that  foreigners  do, 
and  alfo  by  owning  a  real  eftate  in  their  own  right  in 
fee,  of  the  value  of  one  hundred  dollars ;  or  by  refi- 
ding  for  the  term  of  fix  years  in  a  town  without  being 
chargeable.  All  rogues,  vagabonds,  fturdy  beggars, 
,  and  all  lewd,  idle,  diflblute  and  diforderly  perfons,  are 
to  be  taken  up  by  the  juftices,  and  fent  to  the  work 
houfcj  and  there  to  be  kept  to  labor. 


On  Liberty. 

LIBERTY  is  the  crosiening  excellency  of  man ; 
freely  to  choofe  and  pra£lice,  that  which  is  juft,  wife 
and  good,  and  to  hate  and  avoid  that  which  is  unjuft, 
unDe^&nabie  and  evil,  is  the  foundation  of  virtue,  and 
nifei  the  human  chara£ber  to  a  near  refemblance  to 
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the  author  of  all  perfef^ion ;  on  the  contrary,  freely 
to  choofe  and  pradice  evil,  and  to  refufe  and  coim- 
terad^  that  which  is  juil,  right  and  good,  conftitutes 
the  deformity,  malignity,  and  ill  defert  of  vice  5  for 
on  freedom  of  choofing,  depends  the  merit  or  demerit 
of  every  a&ion. 

To  deprive  1  pcrfon  of  liberty,  at  once  depreflcs 
his  fpirits,  enervates  the  fprings  of  induftry  and  no- 
ble exertions,  and  ought  never  to  be  permitted  in  a 
ftate,  but  for  crimes.  It  is  taking  away  a  natural 
right  by  civil  ufarpation,  and  depriving  the  ftate  of  a 
citizen,  every  one  of  whom  ought  to  be  at  liberty  to 
ferve  the  public  ;  it  is  a  violation  of  thofc  equal  rights 
which  kll  men  are  entitled  to.  By  equal  rights  can- 
not be  underftood  that  all  men  are  to  be  of  equal  age, 
equally  wife  and  learned,  and  equally  rich  and  hon- 
orable ;  but  that  every  man  is  equally  entitled  to  en- 
joy what  is  his  own,  whether  natural  or  acquired, 
and  however  fmall,  as  any  other  hath  to  enjoy  what 
is  his ;  and  that  the  fame  prote£^ton  and  fecurity  be 
given  to  one  as  another.  This  is  the  equality  which 
reafon  and  the  law  claims  to  have  extended  to  all. 

The  introduction  of  flavery  into  this  ftate  from  the 
coaft  of  Africa,  was  at  firft,  from  pecuniary  motives, 
without  adverting  to  the  principle  or  policy  of  the 
meafure.  But  the  legiflature  has  long  fince  feen  the 
mifclnef,  and  have  been  providing  laws  to  counteraA 
and  remedy  it,  as  faft  as  is  confiftent  with  fafety  to 
the  ftate.  And  for  that  purpofe  in  A.  D.  1774,  they 
pafTed  a  law  that  no  perfon  thereafter,  ihould  bring 
or  import  into  this  ftate,  any  indian,  negro  or  mulat- 
to flave  from  any  place  whatever,  by  land  or  water,  to 
be  left,  difpofed  of,  or  fold  ;  nor  (hould  any  perfon 
purchafe  any  fuch  flave  knowing  him  to  be  imported 
as  aforefaid,  on  pain  of  forfeiting  and  paying  one 
hundred  pounds  for  each  flave,  fo  imported  or  pur- 
chafed. 

And  not  long  after  it  was  further  ordained,  that 
all  children  born  of  indian,  negro  or  mulatto  parents^ 
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^cr  the  firft  day  of  March,  A.  D.  17849  ihould  he 
free  at  the  age  of  twenty-five  years** 

And  in  A.  D.  1788,  it  was  further  provided  by 
lawy  that  no  citizen  of  this  (late,  fliould  in  any  way  or 
manner j  dire£t]y  or  indire£l]y»  buy  or  fell,  or  receive 
on  board  his  or  her  vefiel,  with  intent  to  be  tranfport- 
ed  or  imported  into  this  (late,  any  of  the  inhabitants 
of  any  country  in  Africa,  as  flaves  or  fervants  for 
term  of  years,  on  pain  of  forfeiting  167  dollars  for 
every- perfon  fb  received  on  board  -,  and  1667  dollars 
for  every  veflel  employed  as  aforefaid  :  And  every 
infurance  upon  any  veffel  fitted  out  for  the  intent  and 
employed  in  the  bufinefs  aforefaid,  or  upon  any  fiaves 
or  fervants  ihipped  on  board  as  aforefaid,  ihould  Devoid. 

And  that  if  any  perfon  {hall  kidnap,  decoy,  or  for- 
cibly carry  out  of  this  (late,  any  free  negro,  indian  or 
mulatto,  or  any  that  are  entitled  to  freedom  at  the 
age  of  twenty-five  years,  being  inhabitants  and  refi- 
dent  within  this  ftate,  and  be  thereof  convi£led,  (hall 
forfeit  and  pay  334  dollars  for  each  of  faid  perfons  fo 
kidn^ipped,  &c.  one  half  to  the  treafury  of  this  ftate 
and  the  other  half  to  the  profectitor  :  And  the  court 
before  whom  the  convi£lion  is  had,  (hall  give  fuch  a 
fum  in  damages  as  they  (hall  judge  to  be  reafons^ble 
to  be  recovered  by  the  profecutor,  who  is  to  give 
bond  with  furety  to  pay  it  over  for  the  benefit  of  the 
party  injured,  or  his  family. 

And  that  every  owner  or  mafter  of  a  vefifel  clearing 
out  for  the  coaft  of  Africa,  or  that  (hall  be  fufpe£ied 
of  being  for  the  flaye  trade,  fuch  fufpicion  being  de-* 
clarcd  to  the  naval  officer,  by  fome  ol  the  citizens  on 
oath,  (hall  give  a  bond  with  furety  to  the  treafurer  of 
the  (late  in  the  fum  of  one  thoufand  pounds  ;  that 
none  o£  the  natives  of  Africa,  or  of  any  other  foreign 
country,  (hall  be  taken  on  board  faid  (hip  or  veflel  du-> 
ring  her  voyage,  with  intent  to  be  tranfportcd  as  (laves 
to  any  part  of  the  world. 

*  It  is  fincc  cna^cd  that  all  negro  children,  &c.bom  after  the  xft 
of  Augufti  A.  D.  1797,  iball  be  free  at  the  age  of  twcnty^oac 
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And  every  owner  of  any  indtan^  negro  or  ninlatto 
child  bom  after  the  firft  of  March  A.  D.  f  784^{hidl 
deliver  to  the  town  clerk,  within  fix  months  after  the 
birth)  his  own  name,  the  name,  fex  and  time  of  the 
birth  of  the  child,  on  oath,  or  forfeit  for  his  negleA 
feven  dollars  for  every  month,  half  to  the  profecut^ 
and  half  to  the  poor. 


^ 


On  Highways  and  Bridges. 

PUBLIC  highways  and  roads  are  of  the  firft  necef^ 
fity  and  importance ;  and  in  an  inland  country,  like 
ours,  they  ooght  to  be  laid  in  the  moft  convenient 
places  to  accommodate  publk  travelling ;  and  to  be 
kept  in  good  repair. 

This  ftate  by  a  law  entitled,  an  a£k  relating  to 
bridges,  &c.  have  ordained,  that  the  inhabitants  of  the 
feveial  towns  in  the  ftate,  fliall  make,  build  and  keep 
and  maintain  in  good  and  fufficient  repair,  all  needful 
highways  and  bridges  within  their  refpe£tive  town* 
Ihips. 

The  power  of  fuperintending  and  bying  out  new 
highways  and  roads,  and  of  afleffing  the  damages 
done  to  private  property  thereby,  is  vefted  in  the 
county  courts  in  the  refpediive  counties ;  and  the 
town  through  which  fuch  new  highways  are  laid,  are 
to  pay  the  damages  \  and  every  town  is  refponfible  in 
double  damages  to  any  perfon  or  perfons  who  fufiers 
any  injury,  through  any  default  or  deficiency  in  not 
keeping  in  good  repair  their  roads  and  bridges. 

And  where  any  life  is  loft  in  pafling  over  any  de- 
fective road  or  bridge  in  any  town,  after  warning  has 
been  given  in  writing,  under  the  hand  of  two  wit- 
nefles,  to  any  of  the  feledmen  of  faid  town,  of  faid 
defedlf  the  town  fhall  pay  a  fine  of  three  hundred  and 
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thtffty^ottr  doHart  to  the  parents^  hufhzni,  wifei 
cliildfcn  or  next  of  km  to  the  decealed. 

Tlie  general  aiSonbly  has  lately  turned  their  atten** 
tion  to  the  laying  out  and  ftraitening  the  great  public 
roads  %  and  haire  eftabliflied  turnpikes  in  variousparts^ 
from  whkh  much  benefit  to  the  public  trarelling 
may  he  expeCted* 


On  the  quaIij!cation  of  Eledors  and  Jurors. 

AS  die  government  is  ek&ive,  the  laws  as  was  ne<* 
ceffary  have  defined  and  afcertained  the  qualifications 
vequifite  to  be  a  freeman  or  an  elector ;  to  vote  in 
the  choice  of  the  rolers  and  KprefentatiTcs  to  die 
ftate  and  United  States  Legiflatures.  Alio  the  qua!" 
ifications  requifite  to  be  a  voter  in  town  and  fociety 
meetings* 

And  aifp  die  qualification  of  jurors,  who  are  to 
ferve  in  the  trial  of  caufes  before  the  refjpeftive 
courts  (  and  how  they  Ihall  be  s^pointed,  drawn, 
and  returned* 

'  Tke  law  alio  hath  provided  regulations  for  the  dif- 
opKne  and  govemmcot  of  the  militia,  conformable  to 
the  laws  of  the  United  States,  and  of  the  marine,  (b 
far  as  particular  ftatSs  have  juriiiikUon  inthofe  mat» 
ters. 


On  the  juri/diAion  of  Courts. 

THE  general  tfiemUy  confifting  of  two  houfes  or 
branches^  the  governor,  lieutenant  governor  and  af- 
F 
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fiftants  compofing  one,  called  the  governor  and  coun* 
cil ;  and  the  reprefentanves  from  the  federal  towns 
compollng  the  other,  called  the  houfe  of  reprefenta- 
tives,  conllitute  the  fupreme  legiflature  of  the  ftate. 

The  governor,  lieutenant  goremor  and  council, 
are  the  fupreme  court  of  errors,  to  whom  writs  of 
error  lie  from  the  judgments  of  the  fuperior  court* 

The  fuperior  court  hath  jurifdidiion  over  the  whole 
ftate,  to  whom  writs  of  error  lie  from  the  judgments 
at  law  and  decrees  in  chancery  of  the  county  courts^ 
and  of  the  juft ices  of  the  peace. 

It  hath  appellate  jurifdi£tion  of  all  caufes  of  a  civil 
nature,  where  the  title  of  land  is  in  queftion,  and 
where  the  debt  damage  or  other  matter  in  difpute  ex- 
ceeds the  value  of  feventy  dollars ;  except  addons 
upon  bonds  and  notes  for  money  or  biUs  of  credit  on- 
ly, vouched  by  two  witneffes. 

It  hath  exclufive  jurifdi£bion  of  all  pleas  of  a  crim- 
inal nature,  that  relate  to  life,  limb  or  banifhment, 
and  other  high  crimes  and  mifdemeanors  ;  and  of  di- 
vorce and  adultery  ;  and  it  hath  alfo  jurifdii^ion  of 
all  crimes  puni&able  with  imprifonment  in  newgate 
prifon. 

It  hath  jurifdi£tion  of  all  futts  in  chancery  wherein 
the  value  of  the  matter  or  thing  in  demand  exceeds 
the  fum  of  three  hundred  and  thirty- five  dollars  ; 
and  it  exercifes  the  power  of  iffling  writs  of  habeas 
corpus,  mandamus*,  certiorari,  &c.  when  neceflary 
for  the  prevention  of  injury  and  the  advancement  of 
juftice. 

The  county  courts  have  original  jurifdiAion  of  all 
caufes  of  a  civil  nature,  real,  perfonal  and  mixt, 
within  their  refpeclive  counties,  where  the  debt,  dam- 
age or  other  matter  in  demand  exceeds  the  fum  of 
(ifteea  dollars  ;  except  bonds  and  notes  for  money  or 
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Uils  of  credit  only,  vouched  by  two  wi^efles  for 
thirty-five  dollars. 

They  have  alfo  jurifdi£lion  in  their  refpe£tlve 
counties  of  all  pleas  of  a  criminal  nature,  where  the 
penalty  by  law  is  more  than  feven  dollars,  and  which 
are  not  by  law  exclufively  limited  to  die  fuperior 
court.  ^ 

They  have  alfo  jurifdidiion  of  all  fuitsin  chaiiif^ry, 
in  their  refpe£bive  counties^  wherein  the  value  of  the 
matter  or  thing  in  demand  doth  not  exceed  the  fum 
of  three  hundred  and  thirty-five  dollars ;  except  fuits 
for  relief  againft  a  judgment  given  or  caufe  depends 
lag  in  the  fuperior  court.   • 

The  city  courts  have  jurifdi£l:ion  in  their  refpec- 
tive  cities,  of  all  a£lions  of  a  civil  nature,  where  the 
caufe  of  a£kion  arifes  within  faid  city,  and  one  of  the 
parties  dwell  or  refide  within  faid  city,  and  wherein 
the  title  of  land  is  not  concerned,  which  the  county 
courts  have  cognizance  of  in  thtfir  refpeAive  coun^ 
ties. 

The  jurifdi£iion  of  a  Angle  minifter  of  juftice  ex- 
tends to  all  caufes  of  a  civil  nature  within  their  own 
towns,  wherein  the  title  of  land  is  not  concerned,  and 
the  dd>t,  damage,  or  other  matter  in  demand  doth 
not  exceed  fifteen  dollars  ;  and  in  a£kions  upon  bonds 
and  notes,  for  money  or  bills  of  credit  only,  vouched  ^ 

Jby  two  witnefies,  it  extends  to  the  fum  of  thirty- five 
dollars  ;  unlefs  in  any  town  in  the  fame  county  there 
Ihould  be  no  authority,  who  could  try  laid  caufe,  then 
they  may  hold  plea  in  fuch  other  *  town. 

It  extends  likewife,  to  pleas  of  a  criminal  nature 
where  the  penalty  by  law  doth  not  exceed  feven  dol- 
lars ;  and  to  require  fecurity  for  the  peace  and  good 
behaviour ;  to  ifTue  a  warrant  to  apprehend  perfons 
upon  complaint  made,  for  the  greateft  offences  and 
to  bind  ov^  to  the  court  proper  to  try  the  fame  ;  or 
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eommit  id  prifeti,  as  die  tiature  of  tfaa  aiJk  my  r9<> 
quire. 

Befidej  tkefe  court^i  the  ftate  is  divided  into  twen- 
ty-«ight  dt{lri£ts)  in  eftch  of  ii^hichi  a  court  of  probate 
is  held  monthly,  by  a  (ingle  judge,  who  had  a  tlcrki 
and  hath  juirifdi£tion  \ti  his  di(lri£t,  of  the  j^robate  of 
wills,  granting  letters  of  adminiftration,  appoitlring 
appraifers  and  diftributors  of  eftates,  and  commifEon- 
ers  oil  infolvent  eftates,  and  of  limiting  the  time  for 
the  creditors  to  exhibit  their  claims  agaitift  deceafed 
perfons  eftate,  both  folvent  artd  infolvent  j  of  giving 
orders  for  the  aflignment  of  dowef  j  and  for  tte  fale 
of  real  eftate  when  neceffary  for  the  payment  of 
debts  ;  alfo  of  appointing  guardians  to  orphan  chiU 
dren,  and  calling  them  to  account;  and  of  doing  ev- 
ery other  matter  proper  and  necJtflaty  for  a  cOtttt  of 
probate  in  the  fettlemetit  of  eftates  ^  and  in  appeal 
lies  from  the  orders  and  determitiation^  of  thcfe  courts 
to  the  fuperior  court. 


On  Taxation. 


A  ftate  may  be  confidered  as  a  great  family  and 
the  members  which  compofc  it,  indebted  to  the  got*- 
ernment,  for  the  prote£tion  of  their  perfons,  families, 
dwellings,  property,  and  of  all  their  rights  and  Hbef*- 
ties.  All  therefore,  are  interefted  in  fuppotting  it, 
for  all  Iharc  in  the  common  bleflings  it  confers  :  And 
each  one  ought  to  contril^ute  in  fome  equitable  pro* 
portion  towards  its  maintainance. 

To  this  end  the  law  hai  af&xed  to  each  poll,  each 
houfe,  acre  of  land,  horfe,  ox,  cow,  and  Other  articles 
of  eftate  ordered  to  be  rated,  a  fum  ;  and  required 
<iach  citizen  to  give  in  a  lift  or  fchedtile  of  the  poib 
and  rateable  eftate  of  which  he  is  pofieflbd,  on  dit 
aoth  of  Auguft  annually,  with  the  fum  prcfcribed  by 
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low  annexed)  to  the  lifters  ap{)omted  by  the  feTend 
towns,  who  are  to  receive  the  lifts  from  the  inhabit- 
ants of  their  refpe^ive  towns  ;  to  which  they  are  to 
make  additions  or  fourfold  afleflmentS)  where  they  find 
any  perfon,  hath  left  out  any  part  of  his  intereft,  thro' 
wilfulnefs  or  negligence;  alfo  juft  and  reafonable 
afleifmehts  for  profits  made  by  lawyers  and  doctors, 
merchants  and  ihop-keepers,  and  by  mechanics  in  the 
pt ofecutioA  of  their  refpedive  profeffions  and  bufinefs. 

A  copy  of  the  aggregate  amount  of  the  polls  and 
rateable  property,  and  of  the  fams  annexed,  with  the 
additions  and  afTeflments,  the  lifters  of  each  town  are 
to  make  out,  and  fend  to  the  general  aflembly ;  and 
from  the  lifts  of  the  feveral  towns  thus  returned,  a 
general  lift  of  the  whole  ftate  is  formed,  called  the 
grand  levy,  and  lodged  in  the  office  of  the  fecretary ; 
upon  which  all  taxes  laid  by  the  general  aflembly,  are 
to  be  raifed  and  levied:  and  the  Hfters  are  to  make  out 
Another  copy  of  the  lifts  of  their  refpe£tive  towns  and  ^ 

lodge  with  the  town  clerk  $  upon  which  all  taxes  laid 
by  towns  and  focieties  are  to  be  raifed  and  levied. 
By  this  means,  one  general  rule  of  taxation  is  form'- 
ed  amongft  all  the  citizens,  throughout  the  ftate. 
Whenever  the  general  aflembly  grant  a  tax,  it  is  to 
be  levied  and  collected  according  to  this  rule  ;  ;md 
the  treafurer  ifTues  his  warrants  for  that  purpbfe,  di- 
ttoed to  the  feveral  colle£tors  appointed  by  the  towns 
to  cdUe&  the  tax  of  their  refpeftive  inhabitants  ^  au^ 
thOricing  and  commanding  them,  to  colled  and  pay 
faid  tax  by  the  time  fet  in  the  a^  of  aflembly  \  and 
each  ^wn  is  refponfible  for  their  refpe£^ive  colle£fc- 
iaM|  and  alfo  for  the  taxes  of  their  refpe£%ive  inhabit- 
atltB,  ttotpt  fttch ashy  law  are  abated. 


On  fie  oripn  of  Property;  and  the  tenure  of  Lands 

I       in  Ctmneaicut^ 

WHEN  the  Almighty  had  created  the  earth  he 
{ate  it  to  the  children  ci  m<ini  to  inhabit  Upon— he 
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rendered  it  prolific  of  the  neceflkries  and  convenien- 
ces of  life  ;  which  were  to  be  drawn  forth  and  raifed 
by  cultivation  and  improvement.  While  mankind 
continued  in  a  wild  and  favage  itatCi  and  fed  upon 
natural  produdlions,  and  fubfifted  by  huntings  fi(hing, 
and  fowling,  the  lands  remained  common,  and  the 
ftate  of  fociety  was  ferocious  and  cruel.  The  culti- 
vation of  the  earth  by  labor  and  art,  gave  property  in 
the  fruits  produced  thereby ;  and  in  the  improvements 
made  upon  the  land  ;  whereby  it  was  fubdued  meli- 
orated and  inclofed,  and  made  to  yield  much  advan- 
tage to  the  hufbandman. 

This  was  a  ftimulus  to  induftry,  attached  men  to 
thofe  fpots  of  earth,  which  by  their  own  labour,  they 
had  fubdued  and  rendered  produftive — This  reduced 
them  from  a  life  of  vagrancy,  to  become  fettled  and 
ftationary,  and  to  build  houfes  for  permanent  habita- 
tion i  and  to  confider  their  houfes  and  fields  as  their 
own  feparate  property,  detached  from  the  common 
(lock — ^This  drew  mankind  together,  and  induced 
"  them  to  unite  in  fociety,  for  mutual  convenience  and 
mutual  fafety  and  defence ;  and  at  a  common  ex- 
pehfe  to  furround  their  dwellings  with  a  wall  for  pro- 
tection, againft  the  favage  tribes  of  men. 

To  eifefluate  thefe  obje£l$  and  to  enable  many 
people  to  dwell  together^  agriculture  and  other  ufef ul 
arts  muft  be  underftood  and  pradifed,  and  a  certain 
proportion  of  mechanics  and  artificers  would  be  ne- 
cefiary — trade  and  commerce  would  be  naturally  in- 
troduced among  the  people,  and  in  exchanging  one 
commodity  for  another, credit  in  fome  inftances  would 
be  given  and  contra£ls  entered  into  j  and  in  the  ftate 
of  human  depravity  trefpafles  would  be  committed, 
frauds  praClifed,  contra^s  refeinded,  and  crimes  per- 
petrated, to  the  difturbance  of  the  public  peace — 
from  hence  is  the  origin  of  property— of  the  ufeful 
arts— of  a  ftate  of  fociety — ^and  of  the  neceffity  of  civil 
government,  containing  laws  to  regulate  the  inter- 
courfe  between  the  citizens,  towards  each  other,  and  ^ 
towards  the  community — to  enforce  contra£^$)  re- 
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drefs injuries,  and  toreftrain  and  punifh  crimeii.  The 
power  of  doing  this  is  originaHy  and  underivedly  in 
the  great  body  of  the  people,  and  is  to  be  exercifed  by 
themfelves,  where  it  can  be  conveniently  done  ^  or  by 
thofe  whom  they  fliall  conflitute  and  impower  in  that 
behalf.  The  former  is  a  fimple  democracy ;  the  lat- 
ter a  democracy  with  ariftocratic  or  ele£tive  powers  of 
government ;  and  whoerer  reiGfteth  the  government 
and  the  conftituted  authorities  appointed  by  the  peo* 
pie,  as  aforefaid,  reiifteth  the  ordinance  of  God  and 
commits  high  treafon  againft  the  dignity  and  fafety 
of  the  republic. 

The  title  of  our  lands  is  free,  clear  and  abfolute,and 
every  proprietor  of  land  is  a  prince  in  his  own  domains^ 
and  lord  paramount  of  the  fee.  Eftates  in  land  are 
divided  into  eftates  in  fee- fimple,  which  is  anabfolute 
property— eftates  for  life,  for  years  and  at  will.  Ef- 
tates tail  have  no  exiftence  here,  the  ftatute  has  cut 
them  up  by  the  roots,  and  has  turned  them  into  ef- 
tates forlifein  the  immediate  donee  or  grantee,  and 
to  fee-fimple  in  their  ifTue. 

There  are:  five  ways  in  which  landed  property  is 
pafled  or  transferred  from  one  man  to  another — ^by 
defcent,  by  laft  will  and  teftament,  by  deed,  by  levy 
of  an  execution,  and  by  difleizin,  or  a  fifteen  years  ex- 
cluiive  pofleflion — all  of  which  methods  of  gaining  ti- 
tle to  land  are  regulated  and  governed  by  ftatutes* 


On  tie  power  rf  making  Wills  ^  and  tbefettlemeni  of 
Eftates^  tejiate  and  iraejiate. 

THAT  a  man's  eftate,  upon  his  deceafe,  (hould 
be  applied  to  fatisfy  his  juft  debts  and  funeral  char« 
ges,  fo  far  as  neceflary  ;  and  that  the  widow  flioul(^ 
be  entitled  to  a  certain  portion  of  her  hufband's  es- 
tate, for  her  fupport  by  way  of  dower  \  and  that  the 
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remainder  (hould  defoend,  and  be  diftributed  to  hU 
childien  and  their  reprefentadves^  if  fufih  there  be^ 
and  in  failure  of  them  to  die  next  of  kin^  in  prefer^ 
ence  to  its  efcheadng  to  the  public,  or  going  to  ftran^ 
gers>  are  regulations  founded  in  principles  of  reafon 
and  jaftice  fuperior  to  any  human  inftitudoaa  and 
laws. 

The  right  every  intelligent  free  agent  hath  to  dit 
poie  of  his  or  her  property,  by  laft  will  and  teftament 
or  othcrways,  refults  from  the  nature  of  free  agency, 
and  the  nature  of  property  ;  and  there  is  no  conm- 
don  of  fubordination  in  civil  fociety  fo  fervile  and  op- 
preiTiye,  as  to  diveft  a  perfon  of  this  privilege,  who 
is  of  competent  age  and  underftanding ;  nor  may  the 
laws  deprive  any  of  it  except  for  a  crime. 

Upon  die  fame  principles  ftands  the  right  every 
perfon  hath  of  felling,  granting,  or  giving  away  his 
property,  abfoluteiy  or  conditionally,  wholly  or  par* 
tially^-And  the  ftatutes  of  government  refpe£Hng 
thefe  various  fubje£ts,  go  upon  the  idea  of  thefe  pre«> 
exifting  rights,  and  only  contain  rules  and  regulations 
refpe£%ing  the  dme  and  manner  in  which  they  may 
be  claimed,  exercifed  and  enjoyed,  in  order  to  give 
them  the  mod  beneficial  efFedt. 

The  ftatute  concerning  eftates,  teftate  and  inteftate 
provides  that  the  debts  and  charges  ihatl  be  firft  paid 
out  of  the  perfonal  eftate  ;  if  that  is  not  fufficient, 
lands  fhall  be  fold  for  the  purpofe  ;  and  in  cafe  the 
eftate  is  infolvent,  it  provides  how  all  the  creditors  of 
the  deceafed  (hall  receive  in  proportion  to  their  debts ; 
favingio  all  cafes  to  the  widow,  neceffaries  for  up- 
holding life,  and  the  ufe  and  improvement  of  one 
third  of  the  real  eftate,  of  which  her  huftjand  died 
feized  in  his  own  right,  during  the  term  of  her  natu- 
ral life  *,  and  when  the  eftate  is  not  infolvent,  (he  is 
entitled  to  one  third  of  the  perfonal  eftate  after  pay- 
inent  of  debts  forever,  befides  her  dower  in  the  re- 
^1  eftate  )  and  the  remainder  of  the  deceafed  eftate, 
both  real  and  perfonal,  is  to  be  diftributed  to  and  a- 
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tncttgliis  cUldren  and  tkcir  legal  tepfefentadvei,  if 
any  theie  bc>  ki  eqaal  portkMi»;  mdon  (ailmeof 
diikhen  or  legal  rcprefeiitadTes  of  thcnii  to  the 
midow  one  lialf  of  the  perfonal  eftafe»  befidcs  her 
tjbwer  itt  die  Unds  $  the  refidue  of  the  real  eftate, 
^Kich  came  fay  defcent,  gift  or  derife,  from  his  or 
iier  parent,  aneeftor  orotber  iunUred)  fliall  belong* 
eqnlly  to  the  brotbeia  and  fifters  of  the  inteftate,  and 
their  legal  repieicntaliTes  of  the  blood  of  the  perfeit 
or  aneeftor^  from  whom  fuch  eftate  comes ;  and  in 
cafe  there  be  no  fach  brothers  and  fifters  or  legal  rep* 
f«fentativ*es  of  them,  fuch  real  eftate^  (hall  be  and  re* 
main  to  the  nest  of  Un  to  and  of  the  blood  of  faid 
aBceftor,  or  peribn  from  whom  the  eftate  earner  and 
the  remainder  of  faiddeceafed*a  real  and  perfonal  ef- 
tate ftall  be  diftiibttted  equally  to  the  bvothert  and 
fiftetGoftbemteftate  and  their  legal  reprefentati^es 
of  the  whole  blood ;  and  if  there  are  no  fmch  kin* 
dredy  then  to  the  parenta  $  and  on  feifaire  of  patents^ 
to  the  brothers  and  fifters  of  the  half  blood  of  the  in- 
teftate  )  and  if  there  are  no  brothers  and  lihers  of  the 
whole  or  half  blood  nor  legal  reprefentatives,  and  no 
^nrentt  $  then  to  every  of  the  next  of  kin,  to  the  in- 
teftate  in  eqcaldegroe^  and  thofe  who  legally  repre^ 
fcntthem^     . 

Tke  ftatiite  refpeding  the  age  and  ability  of  per*' 
font,  decbnres,  that  aU  peifons  of  the  age  ot  tirenty- 
one  years,  of  tight  vnderftanding  and  memoryi  and 
not  othenrifel^ally  incapable,  hare  fiiH  power,  au- 
thority and  libcny  to  nal^  their  wiih  and  teftaments 
and  all  other  lawful  alienations  of  their  lands  and 
ether  eftates,  4cc. 

And  the  law  farther  ordains  that  devifes  of  real 
fitate  (hall  be  witnefled  1^  three  witnefes,  all  of  them 
^ning  in  the  prefence  ot  the  teft  ator,  or  not  be  good 
SMTaUd. 

jUnd  the  ftatate  refpeaiog  fales,  gtanta  and  deeds 
of  houfea  and  lands,  is  that  ail  deeds,  &c*  andleafes 
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of  houfea  and  lands  of  more  than  one  year,  (hall  be 
in  writings  fubfcribed  by  the  gramor  and  attefted  by 
two  witnefles,  and  ihall  be  acknowledged  before  an 
afliftant,  a  commii&oner  or  juftxce  of  the  peace,  and 
ihall  be  recorded  in  the  records  of  the  town  where 
the  land  lies,  or  (hall  not  be  effe£lual  to  hold  the 
lands  againit  any  perfon,  except  the  grantor  and  hit 
heirs  only  *,  and  as  no  time  is  limited  in  which  deeds 
.are  to  be  recorded,  it  muft  be  in  a  reafonaUe  time. 

The  ftatutes  of  foreign  countries  are  binding  upon 
their  own  fubjefls  and  citizens,  by  virtue  of  the  au- 
thority that  enafls  them }  but  they  have  no  force  here. 
The  rules  and  maxims  of  the  conmion  law  of  Eng- 
land are  no  farther  binding  there  than  they  are  rea- 
fonable ;  and  their  being  reafonable  and  juft  in  that 
country,  don't  make  them  to  be  fo  in  this ;  but  what- 
ever  is  juft  and  reafonable  here  as  applied  to  our  own 
country  and  people,  ought  to  have  the  force  of  law» 
and  to  be  binding  on  the  citizens^  without  regard  to 
their  being  the  laws  of  any  other  nation  or  country. 

I  have  been  thus  lengthy  iq  my  introduAion  for 
the  purpofe  of  illuftrating,  what  I  conceive,  to  be  the 
true  grounds  of  our  common  law,  and  the  excellent 
principles  upon  which  moft  of  our  ftatutes  were  fra- 
med'; that  fcarcely  any  thing  is  enjoined,  or  forbid- 
den by.  them,  but  what  reafon  and  juftice  would  have 
required  without  them  :  And  alfo  to  enable  the  read- 
er better  to  underftand  the  reafons  of  the  decifi<Misin 
the  following  reports  ;  alfo  to  (hew  the  intimate  con- 
nection that  fubfifts  between  the  moral  and  civil  fyf- 
tems  of  government,  both  are  from  the  iame  foun- 
tain, and  operate  in  different  ways,  to  the  fame  end. 

I  have  made  but  few  quotations  from  the  law  au- 
thoriues  of  other  countries  ;  for  although  it  be 
ufeful  to  read  them,  for  the  illuftration  of  principlest 
yet  they  can  have  no  influence  further  than  that,  to 
control  the  decilions,  I  deemed  it  therefore,  to  be  un- 
neccflSiry,  and  derogatory  to  aa  independent  natioB 
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to  be  ruled  and  governed  in  its  judicial  proceedings 
by  foreign  laws,  or  authorities. 

The  republic  of  bees  are  governed  by  their  own 
regulations,  and  refift  all  foreign  influence  with  their 
lives  \  their  honey  though  extraded  from  innumera- 
ble flowers,  by  their  art  and  induftry  they  claim  to 
be  independently  their  own. 

The  following  reports  are  taken  from  minutes  of 
adjudged  cafes,  made  for  my  own  private  ufe  without 
an  idea  of  publiihing  them ;  but  there  being  frequent 
occafion  to  recur  to  them  tocorre£t  or  confirm  ftate- 
ments  of  cafes  made  from  memory  ;  as  alfo  to  aflift 
the  recolleftion  of  the  court  with  refpe£b  to  points 
which  had  been  decided ;  whereby  the  knowledge  of 
them  tranfpired  \  and  upon  the  united  advice  and 
defire  of  my  brethren  of  the  court ;  which  with  me 
has  the  weight  of  an  authority,  and  upon  the  applica- 
tion of  many  refpedable  charafters  at  the  bar,  and 
an  idea  I  had  entertained  that  a  work  of  this  nature 
would  contribute  much  to  explain  and  fix  the  mean* 
ing  of  the  laws  and  render  the  rules  which  govern 
N  property,  more  clear  and  ftable ;  I  have  been  prevailed 
i^>on  to  confent  to  the  publication  of  them. 

I  regret  my  want  of  ability  and  leifure,  to  perform 
in  a  b^ter  manner  fo  important  a  fervice,  and  have 
employed  what  time  both  in  and  out  of  die  circuits, 
GOiUd  be  fparedfrom  my  public  duties,  and  a  necefiary 
attention  to  my  private  concerns.  My  good  will  to 
ferve  the  public  I  hope  and  truft,  will  be  accepted  in 
lieu  of  abler  deeds. 

I  have  endeavoured  to  avoid  prolixity,  as  far  as  pof- 
fible  confiftent  with  perfpicuity  :  In  many  inftances 
I  have  given  only  a  ftate  of  the  cafe  out  ot  which  the 
law  qndSdon  arUes ;  in  fome  I  found  it  neceflary  to 
recite  the  declaration  and  pleadings ;  in  none  have  I 
isecited  the  arguments  of  the  council. 
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Tbis  Tohifliie  will  fetai  to  coaehigWto  kiAemiify 
the  expenfe  of  printing  and  p«biifliing$  t»  there  are 
comparatively  few  people,  who  will  he  purchafers  of 
a  treatife  of  tbis  natttrc  s  and  it  would  be  pecuKtrly 
^d  on  the  author  not  to  be  iodemmfied  the  necefiGury 
eipenfe. 

I  am  induced  njore  readily  to  fvbmit  thia  perforata 
ance  to  the  public,  from  my  knowledge  of  mankind  ^ 
^at  the  moft  jvdicioiis  aiid  knowings  who  are  bed 
aUe  to  criticiie  on  liiei^y  pferforioaace^  are  iifw)Iy» 
|he  moft  candid. 

This  volume  contauu  the  eafcs  adjudged  m  tbe  fti* 
perior  court,  and  in  the  fnpreme  court  of  erroiSf 
where  the  judgments  of  the  fiiperior  cooft  bare  bceo 
aiErmed  Of  reverfed  i  with  the  reafona  of  the  f«p«caat 
court  fo  far  as  I  have  been  aUe  to  avail  ayfelf  ctf  tkcnif 
from  July,  A.  D.  1789,  to  Jwoc,  i793>  iachifiwly) 
with  a  number  of  cafea  adjudged  previovis  to  tbat.f»< 
riody  not  included  in  Kirby'a  ffcporta^  If  thb  per«« 
formance  meets  with  approbattoti,  and  proper  enccmiw 
agement  from  the  public>  the  author  has  it  in  idea  to 
publifh  a  Ucomd  volume,  containing  the  adjudged  c^ 
its  from  Jttly^  A*  D.  17931  to  Match,  A.  D.  17971 
inclufively. 

A  work  of  thia  nature  is  doubly  ia^ovtaot  at  this 
time  i  when  we  are  forming  a  fyftem  of  jttfifpmdenoe 
congenial  to  the  fptrit  and  principles  of  our  own  gov* 
ernment ;  and  when  the  laws  of  the  ftafec  and  die  do« 
cifions  ol  the  ftate  courts  form  an  in^mtant  paifc  of 
the  laws  of  the  union  ;  ^nd  govern  thefedcralconrts^ 
in  all  queftions  relative  to  the  title  of  lands,  and  con- 
tracts made  under  the  juriidifKon  of  the  fatwt  of  the 
ftate. 

I9  tbis  tntrodndion,  I  have  given  a  fbort  iketck 

of  the  principles  and  ^rit  of  the  civil  coaftitntioo  of 

government  in  the  ftate  of  Coane^tioit,  and  of  ibmo 

of  the  laws  enaded  under  it  j  without  taking  into 

.  t^Qnfider^tion  the  relation  they  bear  to  the  federal  gov- 
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t»  woA  tht  Isws  of  tiie  United  St»te%  or  of  the 
fiftcr  ftttci.  Aad  indeed,  to  draw  m  jaft  ptduie  of 
our  national  goTemment^  which  contuns  within  it» 
the  conftitution  and  laws  of  the  union ;  and  the  con- 
ftitutiom  and  Iaw8  of  each  indiridual  ftate,  which  all 
together*  form  but  one  great  fjftem^  that  fpreads  o- 
T€f  the  whole,  and  extends  its  influence  to  the  oiinu- 
teft  parta»  fe  that  nothing  in  its  eflential  principles, 
can  be  a^ded,  or  taken  away,  without  creating  a  fo- 
perfiiity  or  a  defed;  for  the  federal  government 
without  the  ftate  govermnents,  and  the  ftatc  gorem- 
mcnta,  without  the  federal,  would  be  altogether  defi- 
cient i  both  afc  eflential  to  the  perfe&ion  of  the  f jf- 


ibid  to  iUuftrate  the  fpirit  of  freedom,  of  juftice 
and  equality  which  infpiret  the  whole  \  the  harmony 
mad  confiftency  of  all  d^e  parts  of  fo  complicated  a 
machine  ;  the  univerfality  of  its  influence  ;  the  eiv 
ei^  of  its  operation ;  tlie  mutual  dependence  each 
fiate  hath  upon  the  others,  and  every  ftate  upon  the 
union,  and  the  United  States  upon  the  particular 
ftates,  for  fupport,  fecuritj  and  peace,  would  be  a 
work  of  vaft  labour  and  of  high  importance  to  the 
United  States  ;  and  would  give  to  the  world  leflbns 
of  wifdom,  of  juftice,  and  of  true  liberty  and  equality, 
in  government,  never  before  known,  enjoyed  or  con- 
ceived of  among  men ;  much  lefs  ever  before  reduced 
to  f  jftem  and  to  pradice^ 

It  is  moft  devoutly  to  be  wiihed  that  fome  able 
hand,  poflefied  of  wesdth^  talents  and  leifure  fufficient 
for  thepurpofe,  wouldundertake  and  execute  abufinefs 
fo  arduous  and  important  for  the  good  of  mankind. 

It  would  be  an  everlafting  reproach  to  a  govern- 
ment, to  employ  all  its  inventive  powers  in  devifing 
modes  of  puniihment,  and  its  authority  in  executing 
them,  thereby  to  caufe,  through  fear,  a  relufiant  obe- 
dience from  its  fubjefls,  and  to  negled;  the  proper 
ttfe  of  the  means  it  poflcfles,  to  inftrufi,  qualify  and 
induce  its  cttizent  to  obey  from  choiccj  from  princi'* 
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pie,  and  a  cordial  good  will.  One  is  the  goTernmeiit 
of  tyrants,  favages  and  brutes — ^rhe  other  is  the  reign 
of  God,  ot  enlightened  reafon  and  of  love. 

Such  are  the  conftitutions  and  laws  of  the  particular 
ftates  ;  and  the  conftitution  and  laws  of  the  United 
States  I  mutually  fupporting  and  fupported  by  each 
other ;  adapted  to  the  fituation  and  circumftances  of 
the  people  and  of  the  country,  and  calculated  to  gire 
thegreateft  poffible  fecurity,  liberty  and  happineu  to 
the  citizens ;  that  if  we  are  wife  and  faithful  to  our- 
felves,and.to  the  government  and  conftituted  author- 
ities th^ein,  and  firmly  refill  and  repel  all  foreign  in- 
fluence, which  is  aiming  to  divide  and  diforganize 
our  fyftem,  and  reduce  us  to  a  fervile  fubmiifion  to 
their  ufurped  control — ^we  {hall  long  continue  to  be 
happy  and  great  as  a  nadon,  and  become  the  joy  cf 
our  friends,  the  envy  of  our  enemiesi  and  the  admira- 
tion and  wonder  of  the  iKrorld. 


REPORTS  OF  CASES, 

ADJUDGJBD  ANTERIOR  TO 

July  A.  D.  1789. 


Hartford  County  y  Superior  Court  y  March  y  A.  D. 
1764. 

Jofhua  Willeg  verfus  Wm.  Pitkin,  Efq.  flier;ff. 

A   CnON  agamft  the  defendant  for  a  falfe  return  ^       .    . 
jf\   upon  an  execution,  made  by  Eleazer  Steel,  one  h^a?o?an  of- 
of  m&  deputies,    Ifiue  to  the  jury.  ficer  received 

and  endorfed 

The  fafts  in  the  cafe  were — One  Jofiah  Troop  was  eJecSon?  not 
indebted  to  James  Chamberlain  and  ai&gned  to  him  a  liable  to  1^  lev- 
note  he  had  i^nft  Amos  Fellows  and  went  out  of  'cd  upon  as  the 
the  country— CSiamberlain  recovers  a  judgment  and  S3Sto?i^th^ 
execution  on  faid  note  againft  Fellows,  in  Troops  execution. 
name,  and  puts  the  execution  into  faid  Eleazer  Steel's  Moneypvdnp- 

hands,  to coUcft  for  him— The  plwntifF  knowing  of  ©nan  affigncd 
f^  .  tt«-Lti_»       debt  i»  the 

this,  gets  an  execution  renewed,  which  he  ^^^'^  ^ro^atji^tht 
eainft  faid  Troop,  and  put  it  into  the  fame  officer's  affignee. 
Eands,  and  dire£ted  him  to  levy  it  upon  the  money 
he  coUeAed  of  Fellows,  on  Troop's  execution ;  and 
when  Fellows  paid  it,  and  the  officer  received  and  en- 
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dotfed  it  onTfoop'sfxectttioii)  ibt  pfauntlffwn  pfdL 
ent  and  direded  him  to  levy  his  execution  upon  ity 
which  the  officer  refufed  to  do  and  returned  faid  exe- 
cution non  efi  inventus;  and  for  this  the  fait  is  brought* 

Queftion  of  law  referred  to  the  court  was,  wheth- 
er the  money  thus  ctrcumftanced,  was  liable  to  be  tar 
ken  on  execution  as  the  property  of  Jofiah  Troop  ? 

By  the  court — ^The  law  is  fit  upon  the  hSts  afore- 
faid  that  the  money  was  not  liable  to  be  taken  as  the 
property  of  faid  Tioop.  For  iftf  The  money  re- 
ceived and  endorfed  on  the  execution,  by  the  offioefp 
is  his  fpecial  property,  for  which  he  is  liaUe  to  the 
perfon  to  whom  it  is  due ;  and  2d,  The  general  prop- 
erty is  in  the  affignee,  by  force  of  ^e  affignme&t,  and 
not  in  the  promiflee. 


Hartford  Caimtyy  March  Term^  A.  D.  tySg. 
Daniel  Phelps  ver/us  William  Jepfon. 
Thcdodrine  of    A  ^TION  of  ejeament  for  a  lot  of  land  fai  Hart- 

furvivoHhip    »  JLJL  ^®'^* 
between  joint 

to^ts,«pio.      Pica— not  guilty.    Iffuetothejury. 

The  jury  find  a  fj^ecial  verdia-— Thtt  Sanhand 
Hannah  Burr  were  feized  in  fee  of  one  half  of  the  de- 
manded premifes,  by  force  of  a  deed  from  Ifaac  Burr 
to  them,  dated  the  i8th  of  Jan.  A.  D.  1726,  and  of 
the  other  half,  by  force  of  a  deed  from  Tunothy 
Phelps,  dated,  both  of  (aid  deeds  are  recited  ia 

the  fpecial  TerdiA,  and  convey  the  eftate  to  faid  Sa** 
rah  and  Hannah  jointly — That  diey  continued  fe 
feized  until  the  death  of  faid  Sarah— That  faid  Sarah 
before  her  death,  made  and  publiihed  her  lift  wifl  and 
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teftamcnt,  which  has  fince  been  proved  and  approved^ 
and  therein  and  thereby  gave  and  devifed  to  Ifaac 
Burr^  jun.  fon  of  faid  Ifaac,  all  her  right  and  title  to 
one  moiety  of  faid  lot ;  which  will  is  dated  the  26th  of 
S^pt.  A.  D.  1750-— That  faid  Ifaac,  jun.  died  intef- 
tate,  and  hts  perfonal  eftate  iiifoIvent-^That  faid  land 
devifed  to  him  by  faid  Sarah,  was  fold  purfuant  to  an 
a£b  of  the  general  aiiembly,  for  the  payment  of  his 
debts,  to  Dr.  Sylvefter  Gardner,  under  whom  the  de- 
fendant claims  and  holds — ^That  faid  Hannah  furvi- 
▼ed  the  faid  Sarah  and  by  deed  of  bargain  and  fale^ 
dated  the  24th  of  Augoft,  A.  D.  1758,  fold  and  con- 
veyed to  the  plaintiff  all  her  right,  title  and  intereft 
to  faid  lot  of  land,  which  deed  is  alfo  recited. 

And  the  queftion  of  law  referred  to  the  court  upoit 
the  verdiA  is,  whether  the  plaintiff  upon  the  fa£la 
aforefaid  is  entitled  to  the  whole  or  only  one  moiety 
of  the  demanded  premifes — if  the  former,  then  tht 
jury  find  the  defendant  guilty — if  the  latter,  then  the 
jury  find  the  defendant  not  guilty. 

The  judgment  of  the  court  upon  the  fpecial  verdiA 
is,  that  the  plaintiff  Is  entitled  to  only  one  moiety  of 
the  demanded  premifes.    • 

By  this  decifion  the  dodrine  o^  furvivorihip  be- 
tween joint  tenants,  was  exploded,  and  determined 
not  to  be  the  law  in  this  ftate^  which  fettled  the  lavi^ 
as  to  this  pomt,  and  has  never  fince,  to  my  knowl-' 
edge,  been  contradided  or  fhaken. 


Wmdham  Coimtj^  adjourned  Superior  Courts  Feb* 
A.  D.  1 771. 

Buel  verf.  Clark,  &c. 

CTION  of  trefpafs.    The  cafe  wafr^The  prO-  Land*  feft  by 
ptietors  of  the  town  of  Coventry  in  the  original  ^Xwij^* 
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laylngcmtor  •layingof AeiT lot8,at acertsmiplacejeftaftripof land 
?fc  of  h/°h.**^  forty  rods  wide,  for  the  ufe  of  a  highway  •,  aferwafds^ 
^ays,  bdong  ancfther  ten  acre  diTifion  was  to  be  laid  out,  and  Fe- 
to  the  propn-  tcT  Buel  anceftor  of  the  plaintiff^  requefttd  to  have  his 
^^on,^not  jgt  laid  in  that  pUcc  on  the  highway,  which  was  ao- 
JJ^^^fg/*'  cordingly  done,  and  the  highway  reduced  to  twenty 
rods  in  width  ;  this  lot  of  land  afterwards  came  to 
the  plaintiff,  and  he  fenced  it  in ;  and  the  fele£b->men 

EuUed  down  the  fence,  and  for  that,  this  action  ia. 
rought — And  not  guilty  plead— ^Ifliie  to  thft  jury. 


/ 


The  queftion  was,  whether  lands  left  for  a  highway 
by  the  proprietors  in  the  original  laying  out  of  their 
lots,  that  are  not  wanted  for  the  ufe  of  a  highway, 
belong  to  the  proprietors  or  the  town,  and  ^ay  be  ta* 
ken  up  by  the  proprietors  and  laid  out  into  lots  i  or 
whether  they  belong  to  the  town — by  court  and  jury 
they  belong  to  the  proprietor8^--and  verdid  and  judg- 
ment was  for  the  plaintiff  to  recover  accordingly. 


Fairfield  County j  Augufi  Term^  A,  D.  1772. 

The  Widow  Deforeft's  appeal  from  Probate, 

Dower  is  to  be  /CLAIMING  dower  in  all  the  lands  and  real  ef- 
affigned  out  of  \^  utc,  of  which  her  hulband  was  feized  and 
the  real  cftatc,  poJ^fled  at  any  time  during  their  intermarriage. 

the  hulband  di-  By  the  court — ^Thc  widow  is  entitled  to  her  dower 
^  r.     1  ^^j^  .^  ^^  lands  and  real  effate  of  which  her  hut- 

band  died  feized  and  poflefled,  in  his  own  right. 


edfeised. 


New-Haven  County^  Augu/i  Termj  A.  D.  1772. 

Trowbridge  verf^  Rojce. 

^  SSf*  y?"*     A  CTION  of  ejeament,  for  a  piece  of  ground  in 
poflefiioagiycn  J^  New-Havcn,  on  which  was  afliopbuiltby 
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the  defendant.     The  defendant  plead  not  guilty—  «  evidence  m 
liTuetothejury.  ^^^"""^ 

The  defendant  offered  to  prove — ^That  he  had  been 
in  pofleiBon  more  than  fifteen  years,  claiming  and 
holding  the  fame  for  himfelf  and  againft  all  others. 

Arainft  this  the  plaintiff  objeaed— That  the  law 
irhich  makes  a  fifteen  years  adverfe  poffefiion,  a  bar  to 
the  plaintiff's  a£tion,  was  a  ftatute  of  limitation  and 
muft  be  fpecially  plead ;  to  which  it  was  anfwered 
by  the  defendant,  and  refoWed, 

By  the  court — ^That  a  fifteen  years  adverfe  poffef- 
fion,by  force  of  the  ftatute,  makes  a  title  in  the  de- 
fends^nt}  and  the  ftatute  regulating  pleas  and  plead- 
ings, allows  the  defendant,  under  the  general  iffue,  to 
give  his  title  in  evidence,  or  any  other  matter  for  his 
juftification^  except  ibme  z£k  or  the  plaintiff,  &c. 

The  cafe  upon  the  evidence  appeared  to  be  thus. 
The  plaintiff's  anceftor,  more  than  fifteen  years  be- 
fore the  commencement  of  this  fuit,  gave  the  defendi- 
ant  licence  to  build  a  (hop  upon  this  plot  of  ground, 
without  any  confideration,  and  to  ufe  and  improve  it 
without  any  limitation  as  to  time,  or  referving  any 
rent,  that  the  defendant  accordingly  built  a  (hop  on 
faid  ground,  and  had  continued  to  ufe,  improve,  and 
enjoy  it  as  his  own  without  claim  or  moleftation  from 
any'peribn  for  more  than  fifteen  years,  &c. — ^Verdi& 
and  judgment  was  for  the  defendant. 


Windham  County^  March  Term^  A.  D.  1772. 

Afhbel  Robertfon  a  minor  verf.  Daniel  Rob- 
ertfon  his  guardian. 

AGTION  of  account  Vought  by  the  ward  againft  a  guardian  not 
his  guardian,  ^      '  liable  to  be  (b. 
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edbyhisvinl.      Pica  in  bar — ^Recites  the  condition  of  the  bond 

onb^^'thl^ud^  given  by  the  guardian,  and  fays,  that  the  plaintiflFis 

of  prebatc  to  ^  minor  under  the  age  of  twenty-one  years,  that  he  is 

ficcount,  &c.     and  ever  has  been  ready  to  account  to  the  judge  of 

^^- >y  •  J  "^.v  P^*^'^*^^*  ^^^  ^^^  never  been  called  upon  by  the  judge 

"^A^*/  ^^a       ^j.  ^j^g  plaintiff  to  render  his  account,  and  that  by 

^aj^^  --  ^'  ^'         law  no  aftion  will  lie  againft  him,  until  he  has  been 

oLl  ^^c^^^^^     ^^"^  called  upon  for  his  account  by  the  judge  of  pro- 

^^'^^  fLf^     \        bate,  agreeable  to  the  condition  of  his  faid  bond,  and 

lias  rcfufcd — ^Demurrer — ^Judgment  plea  fuftcient. 


New-London  Cotmtyj  Sept.  Temiy  A.  D*  1772, 
Chapnian  verf.  Chapman^ 

Where  a  pen-  TT  TPON  a  writ  of  error  it  was  adjudged — ^That  im 
*o^i^uir°a^'"^  W  a  P'^ofecution  upon  the  ftatute  for  the  penalty 
noSfencc^pcr  ofnve  (hillings  per  week,  for  overflowing  the  landg 
week,  one  only  of  another.  The  penalty  for  one  week  only,  may  be 
may  be  fued  faed  for  at  a  time  ;  as  the  penalty  is  given  for  Con- 
or at  a  tunc,  ^j^uing  the  nuifance  each  week,  and  to  oUige  him  to 
^      remove  it ;  it  doth  not  appear  but,  that,  if  it  nad  been 

profecuted  for  thq  firft  week,  it  would  have  produced 

the  effe£t  which  the  law  intended. 


Hartford  County^  adjourned  Superior  Courts  Dec^ 
Term^  A.  D.  1772. 

Lee  and  Wife  verf.  Sedgwick. 

Admimftration 

cdtothctbrh"  A  ^^^^^  ^^^^  probate  for  granting  letters  of 
tcr  in  prefer?  '  -/^  adminiftration  of  the  grand-fathers  eftate,  to 
ence  to  the  Ton  the  cldeft  fon  of  his  eldeft  fon,  in  preference  of  the 
pfthccldeftfon  daughter  of  the  deceafed  grand-father.  Judgment 
pftheinteftatc.  ^^f  j^c  court  of  probatc  was  dlMirmed. 
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Rex  verf.  Humphrey. 

INFORMATION  for  paffing  counterfeit  bills  iflu-  The  piffing  or 
ed  by  the  ftatc  of  New- York,  of  the  new  cmiffion,  counterfeit 
contrary  to  the  ftatute.&c.  ^"^fXt 

isprohi^ifodiia 
Flea  in  abatement — ^That  bj  a  late  ftatute  of  this  Dot.an  offence 
ftate,  the  currency  of  faid  bills  are  prohibited  in  this  Jg*^  ^^  • 
ftate,  and  thereby  the  ofience  is  taken  away*     Judg*  1 .  "  *'    ^ 
meat  that  the  plea  is  fufficicnt,  ,  . %  ;;^^  ^'^ 


NevhHceoen  County ^  Feb.  Term^  A.  D.  1773* 
Buckingham,  &c.  veff.  Northrop,  &c. 

ACnON  upon  a  note  given  in  A.  D.  1742,  to  Deacon  of  » 
the  deacons  of  the  fecond  church  in  Milford,  ''^'^1'^^^' 
and  to  their  fucceflbrs  in  faid  office,  for  the  fuppott  ^^^'^kc  bj 
of  the  miniftry  in  faid  church.  fucccfliom 

This  note  was  given  after  the  church  was  formed, 
but  before  the  ecclefiaftical  fociety  was  legally  confti- 
tuted. 

The  a£tion  is  brought  by  the  deacons  of  {aid  church, 
and  fucceflbrs  in  faid  office. 

Plea  in  abatement — ^That  neither  the  church  nor 
the  deacons  of  the  church,  are  a  civil  corporation  ca- 
pable of  fuing  or  being  fued ;  and  that  the  a£lion 
ought  to  have  been  brought  in  the  name  of  the  ezeo* 
utors  of  the  original  promiflees — ^Demurer. 

Judgment,  plea  infufficient — And  that  the  defend* 
ant  anfwer  over  to  the  a£lion,  whereby  it  was  deter« 
mined,  that  the  deacons  of  a  church  are  a  legal  cor-r 
)K)ntion  capable  of  taking  by  fucceffion^ 


54 


Thcfcrvice 
may  be  good 
upon  an  attach- 
ment, although 
neither  perfon 
or  eftate  is  hoi- 
den  thereby. 


A' 


If  a  writ  of  er- 
ror is  not 
brought  within 
three  years , 
from  the  day, 
judgment  was 
entered  up,  it 
18  barred  by 
chcftatute. 
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Seers  verf.  Blakefiy* 

CTION  by  attacHmeDt.  Plea  in  abatement-- 
That  the  goods  attached  are  not  defcribed  in 
iccrs  return  with  fufficient  certainty — ^Demurer. 


Judgment,  plea  infufficient — ^Whether  the  goods 
will  be  CTentually  holden  by  the  attachment  or  not, 
is  now  immaterial,  the  fervice  is  fufficient  to  hold  the 
defendant  to  anfwer,  as  it  has  been  read  to  the  dc» 
fendant ;  the  fervice  is  good  as  a  fummons. 

Allin  verf.  Cook. 

"¥  *¥  TRIT  of  error.  Plea  in  bar— That  more  .tham 
V\r  three  years  had  clapfed  from  rendering  the 
judgment  complained  of,  and  the  date  and  impetra- 
tion  of  the  plaintiff's  writ ;  this  was  denied }  and  the 
clerk  of  the  county  court  certified  the  day  on  which 
the  judgment  was  entered  up  which  appeared  to  be 
more  than  three  years — upon  which  the  plaintiff  wat 
barredt 


Hartford  County^  March  Term^  A.  D.  1773. 
Northum  verf.  Phelps,  conftable. 

An  officer  is  A  CTION  for  an  efcape  of  one  Kellogg,  who  was 
TdS"^^  ^""^  -^^  attached  by  the  defendant  in  a  civil  fuit  in  fa- 
whcrc*he  takes  ^^^  ^^  '^^  plaintiff  i  allcdging  that  he  had  recovered 
fufficient  bail  judgment  againft  faid  Kellogg,  and  taken  out  his  ex~ 
which  afterw  ccution,  afid  delivered  it  to  the  defendant,  who  had 
wards  faib.  ^turned  it  non  ejl  inventus ;  whereby  he  has  loft  all 
benefit  of  faid  judgment,  &c. 

Plea  in  bai^That  true  he  did  attach  the  body  of 
faid  Kellogg^  as  the  pkdntiff.has  alledgedi  yet  he  lays 


h 


BEFOUE   JULY    A. D.  1789.  55 

that  lasd  Kellogg  procured  and  tendered  to  him  a 
good  and  fufficient  bond  for  his  appearing  at  courts 
and  anfwering  to  faid  a&ion  executed  by  then 

apparently  of  good  and  fuf&cient  refponfibUity  ^  which 
bond  he  took,  and  fet  faid  Kellogg  at  liberty,  which 
by  law  lie  was  oliliged  to  do ;  that  feiid  Kellogg  failed 
to  appear  and  anfwer  to  faid  fuit,  and  is  gone  off; 
that  £ud  the  bondfman  before  faid  judgment 

was  recovered  failed,  and  is  broke,  and  worth  nothing, 
and  has  fecreted  himfelf  $  and  that  the  defendant  of- 
fered to  aifign  (aid  bail  bond  to  the  plaintiff,  but  he 
refufed  to  tako  it. — ^Demurrer — ^Judgment  that  the 
plea  is  fufficient*. 


New-Lendon  County^  March  Term^  A.  D.  1773. 
Hyde  verf.  Park. 

In  an  adlion  ol 

ACTION  of  account  for  money  had  and  received  a^oum^for 
in Great-Britaiujof Gen. Phinehas Lyman, &c.  ^°ofa tSrd^' 

perfon,  fuch 

Plea— That  the  defendant  was  never  bsdliff,  and  third  perfon 
receiver  of  the  plaintiffs  money,  &c.  SSTtcTp^TJ' 

the  delivery. 

The  plaintiff  offered  the  depofition  of  Gen.  Lyman 
to  prove  the  receipt  of  the  money  ;  this  was  obje£ted 
againft  but  admitted  by  the  court. 

Rix  verf.  Strong. 

ACTION  of  trover  for  a  number  of  horfcs-Plca  J^^,^^ 
not  guilty  to  the  jury.  dered  upon  a 

ma       i-  A  _.     ,     ,  ,    ^  _.       note,  in  favour 

The  fads  were— ^Rix  had  a  note  agamft  one  Ba*  of  the  promif- 
con  for  ^24-10-0,  payable  in  horfes,  at  a  certain  time  fee,  although 
and  place  in  Lebanon.     Bacon  tendered  the  horfes  at  Ij^fj"^^^ 
^e  and  place,  and  Rix  refufed  them,  and  brought 
■n  adion  upon  the  note  y  to  which  Bacon  plead  the 
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tender  of  the  horfes  and  prevsdied.  Rix  then  lodced 
after  his  horfes  and  found  that  the  defendant  had  ta* 
ken  them  away.  He  went  and  demanded  diem  and 
brought  this  aAion. 

And  verdid:  and  judgment  was  for  the  plaintiff  to 
recover,  for  as  the  tender  was  legal,  the  property  of 
the  horfes  was  vefted  in  the  plaintiff. 


Hartford  County^  Sept.  Temij  A.  D.  1773. 

Rtch  veff.  Scovel. 

An  mtdUa  qne-    XTT TRIT  of  etror,  complainingof  a  judgment  of 
reia  is  appcala-     yV     ^^^  county  courtj  in  denying  an  appeal  upon 
We,  though  the  ^^  au^Uta  querela. 
judgment  com-  ' 

plained  of  was 

on  a  note  The  judgment  on  which  the  execution  iffued,  that 

which  was  not  is,  complained  of,  in  the  audita  was  upon  a   note  for 

money  only,  vouched  by  two  witneffes.  . 

Nothing  erroneous  plead  ;  and  judgment,  mani- 
feft  error — ^for  that  an  appeal  ought  to  have  beetf 
granted. 

Webftcr  verf.  Price. 

The  bond  on  a  '\"]I7'^^  ^^  "^^'*  ^"^^  ^^^  Webfter's  Ihecp 
replevin  comes  VV  ^^n^^g^  feafant  and  impounded  them  \  Web- 
in  place  of  the   fter  replevied  them,  and  charged  Price  in  trefpafs  for 

Price  upon  the  replevm,  and  that  Weblter  mould  pay 
the  damage,  or  return  the  (heep  ;  Webfter  appeals  to 
the  county  court,  but  did  not  profecute  bis  appeal  | 
«  Price  took  out  the  copies  and  entered  them  in  the  ad« 
joumed  court  and  had  the  judgment  of  the  juftice  af- 
firmed, and  then  brings  zfcire facias  upon  tM  replevin 
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bond.  Webfter  plead  nul  ttel  record ;  Price  replied  and 
fet  forth  the  bond  and  record,  and  prayed  infpedion^ 
&c.  The  court  find  that  there  is  fuch  a  record ;  and 
give  judgment  for  the  plaintiff  to  recoyer.  And  now 
this  writ  of  error  is  brought,  affigning  for  error^  that 
Price  had  no  right  to  enter  for  affirmance  of  judg- 
ment at  the  adjourned  court,  but  ought  to  have  en- 
tered at  the  ftated  court  to  which  the  caufe  was  ap^ 
pealed. 

Judgment — ^That  there  is  nothing  erroneous  in  the 

Judgment  complained  of  j  without  deciding  whether 
Mce  had  right  to  enter  at  the  adjourned  court  for  af- 
firmance of  judgment  or  not,  for  the  replevin  bond 
came  in  lieu  of  the  property,  and  the  afiion  of  tref- 
pafs  in  the  replevin  was  determined  againft  the  plain- 
tiff *,  and  although  he  appealed,  yet  he  failed  to  profe- 
cute  the  appeal— ;he  therefore  is  liable  upon  the  bond; 

Thomas  w/yC  Welles* 

ERROR.    Welles  was  a  conftable  of  the  town  a  promifc  t6 
of  Hartford,  had  a  rate  warrant  and  a  rate  a-  fee  another 
fainft  Jacob  Brown  for  which  he  levied  upon  Brown's  ^^^^  coming  atf 
ody  and  was  about  to  commit  him  to  goal.     Thom-  0/^0  mv 'Sic 
as,  in  conCderation  that  Welles  would  (ufpend  any  debt,  void, 
further  proceedings  againft  Brown,  that  night,  affum-  unlcfBin  wri- 
ed  and  promifed  that  he  would  fee  him  forth  coming  *"*fr 
to  faid  officer  the  next  morning,  or  he  would  pay  the 
debt.     Upon  this  Welles  releafed  faid  Brown,  and 
Thomas  did  not  fee  him  forth  comingi  nor  has  he 
t»aid  the  debt,  Sec. 

Flea  inbar^-The  ftatute  againft  frauds  and  perju- 
ries J  demurrer.    Judgment — ^That  the  plea  is  infuffi«         . 
cientj  and  for  plaintiff  to  recover. 

Error  affigned  is-^That  the  plea  was  fufficient. 
Judgment — ^Manifeft  error  ^  for  this  is  clearly  a 
promife  for  the  debt  and  duty  of  another. 
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Elliot  verf.  Mix,  ^c. 

An  alias  erccu-  C[CIRE  facias  agaiuft  the  executors  of  Ebenezer 
tion  granted  |3  ^^^'  EHiot  Committed  faid  Ebenezer  to  prifba 
againft  the  ef-  oil  an  execution  ;  faid  Ebeneaer  took  the  poor  priC- 
tatcof  a  debtor  ^^^^^  oath,  and  Efliot  negleaedto  furnifli  money 

who  went  out      r        %  -      r  %    \  ®  r  i.t* 

of  prifoD  after  ^^^  his  fuppoft,  and  he  went  out  of  goal  without 

takingthcoath,  paying  the  debt.    This  fcire  facias  alledges  that  the 

for  want  of       ^^^j^  ^^g  fraudulent,  and  that  faid  Ebenezer  left  a 

"Pport.  plentiful  eftate   in  the  hands  of  his  executors,  and 

prays  for  an  execution  againft  them. — Upon  which 

the  court  granted  an  alias  execution  againft  the  eftate 

of  faid  Ebenezer  in  the  hands  of  his  executors. 


New-London  County^  Sept.  A.Dj  1773. 

Hallam  &  Adams  verf.  Mumford. 

One  defendant  XT'  RROR.  Mumford  fucd  Hallam  and  Adams 
cannot  take  ad-  T^  Upon  a  joint  and  feveral  note,  given  by  them 
vantage  of  the  v^en  Hallam  was  under  age*  Adams  plead  Hal- 
totSSdir^tc  ^^^'^  minority  in  abatement  of  the  fuit.  The  coun- 
ty court  overruled  the  plea  in  abatement,  and  gave 
judgment  againft  both  upon  default. 

Error  affigned  is — ^That  the  county  court  ought  to 
have  judged  faid  plea  in  abatement,  fufficient. 

Judgment— Nothing  erroneous ;  for  Adams  could 
not  take  advantage  of  Hallam's  minority — 2d.  the 
note  of  a  minor  is  not  abfolutely  void,  but  only  void- 
able. 


New-Haven  County^  adjourned  Superior  Courts  A. 

Ford  verf.  Atwater. 

i?r*ud  and  im^    A  CT^ON  of  trovcr  for  a  pair  of  oxen.    Iffue  td 
pofitioB  will  a-  -^^  the  jury. 
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Tbe  <»fe  wa»— One  Gt ahain»  a  wortyefs  fellow,  ▼oid  the  tranf- 
bolhin  point  of  charaacr  and  cftatc,dreflcdliimfelf  ^"^^P'^P^^ 
up  fo  as  to  have  the  appearance  of  a  man  of  property 
and  characler,  afiplied  to  the  pbintiff  and  purchafed 
hiioxeaee  credit^  for  vhich  Graham  gave  his  note. 
Tbe  defendant  received  the  oxen  of  Graham,  and 
had  them  in  keeping.  Ford  finds  out  the  impofition 
pra£iifed  upon  him  by  Graham,  and  that  'he  was  a 
villian  and  a  bankrupt ;  and  hearing  that  the  defend- 
ant had  the  oxen  in  keepings  went  and  told  faim  how 
he  had  been  defrauded  by  Graham^  and  demanded 
the  oxen  of  the  defendant,  wIk)  rcfufed  to  deliver 
them — and  thereupon  he  brought  this  a£lion. 

Verdi£i  and  judgment  for  die  plaintiff  to  recover, 
upon  the  ground  that  Graham  had  not  acquired  prop- 
erty in  the  oxen  by  reafon  of  the  fraud. 

Rex  'uerf.  Hanfon. 

TNFORMATION  for  a  burglary,  laid  upon  the  Burglary  baa 
1  old  ftatute,  upon  which  Hanfon  was  foundguilty  ;  ^^^"J^^'  ^" 
he  then  moved  in  arreft,  that  fincc  the  commiifion  of  thcftatmc^pro- 
the  burglary  complained  of,  the  legiflature  had  made  fcnbesthe 
^  new  ftatute,  altering  the  punifhmcnt  for  burglary  punifluntnt. 
and  repealing  the  old  law,  fo  far  as  refpeCls  the  pun- 
ifhment  \  and  that  the  prifoner  cannot  be  convi£ted 
upon  one  ftatute  and  punifhed  by  another. 

Motion  judged  to  be  infufficient  ^  for  burglary  is 
an  offence  at  common  law,  and  the  ftatute  only  de- 
clares the  punifliment. 

Submit  Tamter  verf.  Joiiah  Brdckway. 

A   CTION  upon  a  parole  contraft,  in  which  the  ^^^l^l^^ 
/\^  defendant  in  confideration  of  £60%  which  the  ij^/in^con2^^ 
plaintiff  promifed  to  pay  him  for  a  certain  farm,  and  cratlon  of  a 
of  3  dollars  received  as  earncft  money  5  the  defendant  promUc  to  pay 
agreed  and  promifed  to  convey  to  her  by  deed,  &c.  his  y^d  by*thc 
Isud  farm,  &c.  defcribes  it,  and  then  affigns  a  breach,  ftatute,  &c. 


An  a<5lJcm  at 
law  will  not  lie 
againft  a  fon 
for  the  fupport 
pf  a  parent,  but 
aa  application 
iip^n  the  (tat- 
utc  mud  be 
made  to  the 
county  court. 
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The  defendant  pleads  the  ftatate  againft  frauds  and 
perjuries,  and  avers  faid  contrafk  was  by  parole,  &a 

Judgment — ^Plea  fufficient.  This  is  an  executory 
contrad,  for  the  fale  of  lands  and  the  payment  of  the 
3  dollars  earneft,  is  not  an  execution  of  it,  on  one  part. 

Tow©  of  Waterbury  yerf.  Hez.  Hurlburt,  jun, 

ACTION  of  aflumpfit,  decls^ring,  that  the  defen-^ 
dant's  father  fell  (ick  in  faid  Waterbury ;  that 
the  fcledmen  provided  for  him,  to  the  amount  of 
jf  17  ;  that  the  father  hath  no  property,  and  that  the 
defendant  is  his  fon  and  is  of  fufficient  abilityi  and  by 
the  laws  of  the  ftate  liable  to  pay  faid  expenfes,  and 
being  fo  liable,  aflumed,  &c.  Plea  non  aflumpfit^ 
Iffue  to  the  jury. 

The  fafts  were  not  much  controverted.  The  plain-^ 
tiffs  infilled,  that  as  the  ftatute  created  the  duty,  the 
common  law  fupplied  the  remedy.  To  which  it  was 
anfwered  by  the  defendant,  that  by  the  common  law 
-he  is  not  liable  at  ail  \  and  by  the  ftatute,  only  fubmo* 
doy  viz.  by  a  particular  application  to  the  county  court, 
and  only  on  condition  he  is  of  ability,  and  of  tt^s  the 
pounty  court  are  made  the  fole  judges. 

Verdiii  and  judgment  for  the  defendant. 


Hartford  adjourned  Superior  Courts  December^ 
A.D.  1773. 

Brown  'verf.  CornwelL 

Stock  on  deck  A  CTION  upon  the  ftatute  for  the  average  lofs  o( 
thrown  over-  -/~X  five  horfcs  thrown  overboard  in  a  ftorm  to  favc 
ixjardtofave    the  veffel  and  cargo.    Not  guilty  plead, 

the  veffel  and  *  •       /  r 


?i 
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The  jury  find  a  fpccial  ▼crdia— That  the  vcffd  faU-  cargo,  enttiled 
t  cd  the  1 7th  of  Nov.  fprung  a  leak  on  the  24th  of  Dec.  J^^  »^^"'«* 

t  that  the  water  gained  upon  the  pumps,  tie  horfes 

then  all  well  and  fecure,  &c.  and  that  upon  conful- 
tation  on  board,  it  was  determined  that  all  the  horfes, 
hay  and  oats  muft  be  thrown  overboard  in  order  to 
fave  the  veflel,  the  lives  of  the  people  and  the  reft  of 
the  cargo;  and  in  purfuance  of  faid  confultation,  the 
plaintiff's  five  horfes  were  thrown  overboard  and 
loft  ;  that  faid  veflel  and  cargo  was  faved,  and  arrived 
in  fafety  at  St.  Croix,  her  deftined  port,  and  the  de- 
fendant fold  faid  cargo  and  received  the  avails* 

The  queftion  put  to  the  court  was — ^Whether  ftock 
Shipped  upon  the  deck  in  cafe  it  is  thrown  overboard 
to  fave  the  vcffel  and  the  reft  of  the  cargo,  will  entitle 
the  owners  to  an  average  upon  the  goods,  &c.  fiiip- 
ped  in  the  hole  of  the  veflel,  that  were  faved. 

The  court  determined  that  the  law  was  fo,  that  it 
did;  and  judgment  was  for  the  plaintiff*  to  recover. 
That  although  ftock  upon  deck  is  more  expofed  to 
danger,  and  in  a  ftorm  expofes  the  veflel  to  greater , 
riik  than  goods  in  the  hole,  yet  as  it  is  the  universal  cuf- 
tom  to  fhip  goods  in  die  hole,  with  ftock  upon  deck  $ 
when  the  ftock  upon  deck  is  thrown  overboard 
for  the  exprefs  purpofe  of  faving  from  dcftruftion  the 
cargo  in  the  hole,  it  is  but  reafonable  that  the  cargo 
faved  fliouldbear  a  proportion  of  the  lofs,  which  was 
the  price  of  its  ranfom. 


Hartford  County^  March  Term^  A.  D.  1774. 
Hartmyer  verf.  Gates. 

A  deed  wkea 

ACTION  of  ejcament  for  a  certain  form*    Iffuc  recorded  (haii 


r 
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received,  onieff  The  cafe  was — ^Jofliua  Chandler  on  the  1 6di  of  A- 
c^ftd  b^  "tlie  ?"•»  ^'  ^' '  '^5*  owned  the  farm  and  gave  a  deed  of 
fra"ud  or^fault  i^  *<>  tf»c  ;»laintiff,  dated  the  30th  of  0£tober,  in  fatif- 
of  the  grantee,  fadion  of  a  debt  he  owed  him ;  who  then  refided  in 
England,  and  faid  Chandler  carried  it  to  the  town 
clerk  and  had  it  entered  upon  s  received  for  records  and 
gare  orders  for  it  not  to  be  recorded  at  lengtli  until 
further  orders^  without  the  knowledge  or  direction  of 
the  plaintiff;  the  town  clerk  made  this  entrjr  upon 
the  deedt  OSt-  30th  A.  D.  1 765  received  for  record^ 
and  not  entered  till  further  orders.  A  Mr.  Acklef 
bad  aa  execution  againft  Chandler,  who  had  now  bo- 
come  bankrupt,  and  the  defendant  having  found  the 
fituationof  the  plaintiff's  deed,  takes  an  ai&gnment 
of  faid  execution  from  Ackley  and  levied  it  upon  the 
farm,  and  had  it  fet  off  upon  the  execution,  fome 
time  in  A.  D.  1767,  and  bad  it  recorded.  In  May,  A. 
D.  1772,  Dr,  Johnfon  returned  from  England,  who 
was  attorney  to  the  plaintiff,  and  finding  the  fifuation 
of  the  deed  and  of  the  farm,  caufed  laid  deed  to  be 
recorded  at  length. 

The  plaintiff  relied  upon  the  fraud  pra&tfed  by 
Chandler,  and  the  negle£l  of  the  town  clerk,  as  the 
only  reafon  why  the  deed  was  not  (boner  recorded  ; 
and  that  the  plaintiff  ought  not  to  be  prejudiced  in 
his  title  without  any  fault  of  his  ;  and  upon  the  doc- 
trine of  relation,  that  whenever  the  deed  was  recordr 
ed  at  length,  it  related  back  and  had  operation  from 
the  time  it  was  entered  upon,  received  for  record* 

The  defendant  infided,  as  his  title  was  iirft  com- 
pleated  he  ought  to  hold,  efpecially  as  he  otherways 
would  be  decoyed  and  injured,  by  the  plaintiff's 
deed  lying  in  that  fituation. 

Verdifl  and  judgment  was  for  the  plaintiff;  on 
the  ground  that  the  plaintiff  was  in  no  fault,  and  had 
done  nothing  to  prevent  faid  deed's  being  recorded  at 
length. 


M 
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NeW'Lmhn  C&unty^  March  A.  D.  1 774. 

Rex  verf.  Humphrey. 

TNFORMATION  for  a  burglajy  committed  upon  a  burglary 
I   the  cabin  of  a  vcflel  lying  in  the  harbour  of  New-  "*?y^  ^^ 
London,  and  ftcafing  from  thence  fome  coffee,  &c.    ^blnofavct. 

fci 

Plira  in  abatement — ^Tbat  a  cabin  of  a  veflel  is  not 
a  houfe  or  ftop,  "within  the  meaning  of  the  ftatutc. — 
Judgment — ^PJea  in  abatement  is  infufficient. 


New-Haven  Countj^  Auguft  Term^A.  D,  1774. 
Redfield  vetf.  Hillhoufe. 

SCIRE  FACIAL!  agalnft  him,  as  agent  and  fa£lor  Monqr  due  oa 
to  Ifaac  Cokon,  an  abfconding  debtor.  Ilffi^^lu^^thc 

property  of  the 

The  cafe  was — ^Ifaac  Colton  aifigned  a  note  he  had  afljgne& 
ftgainft  one  Hull,  to  William  Colton,  with  a  pow- 
er of  attorney  ;  William  puts  it  into  the  hands  of  Mr. 
Hillhoufe  to  collefl:,  and  he  colle£i;ed  the  money  up- 
on it ;  Redfield  inftituted  an  adion  againft  faid  Ifaac 
as  an  abfconding  debtor,  and  ferved  Mr.  Hillhoufe 
with  a  copy  ;  he  recovered  a  judgment  and  execution 
againft  Ifaac  and  the  execution  was  returned  nan  eft 
inventus f  and  thereupon  he  brings  this  fcire  facias  a- 

fainft  Mr.  Hilhoufe ;  and  the  defendant  pleads  that 
e  never  was  agent,  fa£tor  or  attorney  to  faidlfaac,8ec. 

The  orAy  qucftion  upon  this  iffue,  was — ^Whether 
the  property  of  tbis  money  was  in  Ifaac,  the  promiflee, 
or  in  William,  the  aflignee  of  the  note  ? 

The  court  decided  the  property  to  be  in  the  aifig- 
nee,  and  that  faid  Hillhoufe  was  not  agent,  h&ot  or 
attorney  to  faid  Ifaac. 
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In  the  cafe  of  Bildad  Fowler  t/n/I  John  Harmoni 
tried  at  Hartford,  March  term,  A.  D.  1772,  the  plain- 
tiff was  affignee  of  a  note  payable  in  grain ;  the  prom- 
iflbr  tendered  the  grain  at  time  and  place  fpecified 
in  the  note,  as  it  was  to  be  delirered  at  his  own 
houfe;  after  the  tender,  it  remained  there  fbme 
time,  the  plaintiff  not  being  there  to  receive  it ;  a 
creditorof  the  promiflee,  prayed  out  an  attachment 
againft  him^  and  gave  it  to  the  defendant,  who  was  a 
conftable,  and  he  attached  the  grain  as  die  property 
of  the  promiiTee  and  took  it  away.  The  plaintiff 
when  he  came  found  his  grain  was  gone,  and  who 
had  got  it,  and  he  inftituted  an  a£tion  of  trover  a- 
gainft  the  conftable  for  the  grain — ^the  defendant 
plead  not  guilty ;  iffue  to  the  jury. 

The  only  queftion  in  this  cafe,  was — To  whom 
the  grain  belonged — ^whether  to  the  promiffee  or  thfc 
plaintiff,  to  whom  the  note  was  affigned. 

Verdi£):  and  judgment  was  for  the  plaintiff  to  re- 
cover ;  for  by  the  ailignment  of  the  note,  the  prop- 
erty of  the  grain  upon  the  tender,  vefted  in  the  afiig- 
nee.    Vide  Rix  vs.  Strong,  ante. 


New-Haven  County^  Feb.  Term^  A.  D.  1774* 
Thompfon  &  Barker  verf.  Alfop. 

j^  iatcntional  A  CTION  upon  a  policy  of  infurance,  for /400, 
noI^«luf7^^^^   jlV.  infurcd  upon  the  floop  from  Branford  in 

uDdcrwritcra,  Conne£ticut,  to  Antigua  in  the  Weft-Indies,  and  back 
but  there  mud  again  to  faid  Branford,  for  damages  fuffered  at  fea, 
be  sm  adhial      ^^^  a  dcduf^ion  of  two  and  a  half  per  cent,  in  cafe 

The  plea  in  bar  admits  the  policy }  but  fays,  that 
faid  veffel  on  her  return  from  faid  Antigua^  arrived 


^ 
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hk  at  Teaches  hole,  a  place  of  fafety  in  Nortb-CaF* 
olina,  without  having  fufiered  any  lofs,  within  the 
meaning  of  the  policy,  on  the  aift  of  March,  A.  D. 
1771  ;  and  Price  the  matter,  being  alfofnper- 

cargo,  there  altered  the  voyage  for  the  benefit  of  the 
owners,  and  failed  up  Pungo  river,  about  fifty  miles 
into  the  country,  and  there  loaded  and  cleared  out  to 
go  back  to  the  WeftJndies,  and  fent  a  part  of  the  car* 
go  home  to  her  owners,  with  information  of  the  alter- 
ation of  faid  voyage ;  which  her  owners  approved  of> 
and  caufed  £600  to  be  infured  upon  faid  fecond  voy- 
age ;  and  tliat  faid  lofs  happened  after  the  alteration 
of  faid  voyage  as  aforefaid. 

-  The  plaintifFs  reply  and  travcrfe  the  defendant's 
plea  with  refpe£l  to  the  alteration  of  faid  voyage,  and 
the  lofs  happening  fubfequent  to  faid  alteration*  And 
therereupon  the  parties  were  at  iffue  to  the  jury. 

It  was  agreed  that  the  veflel  arrived  fafe  at  Teaches 
hole ;  that  ihe  went  up  Pungo  river  into  the  coun- 
try 'f  that  upon  her  return  down  faid  river,  in  pafling 
over  the  Swaih,  fo  called,  ihe  was  loft,  which  was  in 
the  road  both  to  Branford  and  the  Weft-Indies. 

By  the  defendant  it  was  contended  that  Teaches 
hole  was  a  place  of  fafety ;  that  going  up  Pungo  rivet 
fifty  miles  into  the  country^  was  unneceflary  and  fo 
a  deviation,  and  the  veflel  being  loft  after  fuch  devia- 
tion in  coming  down  faid  river  and  pafling  over  the 
fwafti,  the  infurers  are  not  liable. 

For  the  plaintiffs  it  was  infifted,  that  going  up 
faid  Pungo  river  fifty  miles  into  the  country  was  ne- 
ceflary  for  fafety,  and  no  deviation  ;  but  if  it  was  not 
necefiary,  it  was  not  for  the  benefit  of  the  owners^ 
nor  with  their  approbation,  and  fo  was  by  the  barra- 
try of  the  matter  ;  and  that  faid  veiTel  was  loft  in 
herdire£l  road  to  Branford,  as  well  as  to  the  Weft- 
Indies  \  there  was  therefore,  no  deviation  in  faftj 
whatever  might  have  been  intended  ;  fo  that  the  de- 


66  CASES  APJUDGXD 

fendant  is  liable,     11  Str.  1249  Softer  w.  -Wihnot 
II  Ld;  Raymond  1349  Knight  vs.  Cambridge. 

The  jury  foond  a  verdtA  for  the  plaintiff,  and  /4C0 
damages.  The  defendant  moved  in  arreft  that  the 
jury  had  not  deduded  the  two  and  half  per  cent.  a-» 
greeable  to  the  policy,  fo  that  the  TerdiA  was  wrong 
in  point  of  damages.  Upon  which  the  plaintifi?  en- 
teredarcmttitur  dFthetwo  and  halfper  cent.  Thecaufe 
was  continued ;  and  jndgmetit  for  the  plaintiffs— bnt 
afterwards  a  new  trisd  was  granted,  on  the  ground  of 
new  dilcovercd  evidence; 


An  arreft 
be  made  witl 


Hartford  County^  Sepu  Term^  A.  D.  lyjA^ 
Knot  verf.  Fifher  Gay,  Efq.  &c. 

mu  A  CTION  of  trefpafs,  for  affanlt  and  battery,  and 
^itp  XjL  for  breaking  open  his  fiiop.  The  defendants 
''r^Tm^'  ft  P^^^*  feverally,  not  guHty.  Iffue  to  the  jury— who 
brachof  theU  find  the  following  fa^s  in  a  fpecial  verdi£l,  viz. 

peace  or  to    H 

prcvc^  an  cf-  .  'Yh^^  q^  the  evening  next  after  the  day  of 
capci  c.  .^  being  Saturday  night,  one  Rofc  and  Charles  Ejiot 
came  to  the  plamtiff 's  ihop,  and  propofed  to  fwap 
&oe  buckles,  and  fent  and  got  a  pint  of  rum;  Charles 
fcrupled  whether  Rofe's  buckles  were  fihrerand  refu- 
fed  to  fwap,  upon  which  Rofe  toM  hitn  he  muft  pav 
his  bottle  ;  Charles  faid  he  fliould  not,  upon  which 
Rofe  ftripped  and  begun  to  threaten  ;  Charles  turned 
to  go  out  of  the  fliop ;  the  plaintiff  then  ftepped  up 
and  (hut  the  door,  Rofe  then  (truck  faid  Charles  on 
the  head,  which  knocked  him  down  and  he  lay  ionic 
time  for  dead  ;  after  a  while  he  recovered  and  got 
up  -,  fome  people  came  in  and  Charles  went  out  of 
the  ihop  ;  the  plaintiff  then  Ihut  the  door  and  locked 
it,  with  Rofe  in  it ;  the  defendants  faid  Gay,  being  a 
juftice  of  the  peace,  and  the  other  a  conftaUe,  hear- 
ing of  the  affiray  came  upi  found  the  {hop  locked 
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np  Witib  Rofe  in  it ;  Juftke  Gay  denandcd  of  the 
plaintiff  to  open  hi^  (hop  and  he  refufed,  and  ftruck 
at  the  juftice  when  he  attempted  to  get  in,  upon 
which  faid  Gay  gave  parole  orders  to  the  conilable  to 
break  open  the  plaintiff's  (hop  and  to  take  faid  Rofe» 
if  Rofe  could  not  be  taken  without.  And  thereupon 
in  obedience  to  faid  orders,  the  conilable  broke  open  ' 
faid  (hop  and  took  faid  Rofe,  and  alfo  the  plaintiff  and 
fet  them  at  liberty  upon  their  promife  to  appear  on 
the  next  Monday  morning. 

The  queftion  of  law  refered  to  the  court  upon  this 
verdia,  was — ^Whether,  upon  the  fails  aforefaid,  the 
juftice  had  right  by  law,  to  give  parole  orders  to  the 
conftable  to  break  faid  (hop  and  to  take  faid  Rofe  ; 
for  if  he  had,  then  both  the  conftable  and  the  juftice 
muft  be  found  not  guilty. 

The  principles  of  the  law  with  refpe£l  to  the  cafes 
In  which  an  arreft,  by  a  parole  warrant  or  authority 
may  be  made,  were  not  much  difputed  ;  that  it  might 
be  done  to  prevent  a  breach  of  the  peace,  which  was^ 
about  to  take  place  ;  alfo  where  an  highhanded  of-|| 
fence  had  been  committed,  and  an  immediate  arreftll 
hecame  neceffary,  to  prevent   an   efcape,  and  that  in^ 
thefe  cafes  an  arreft  would  be  juftified,  made  by  any 
perfon  with  or  without  warrant.    The  doubt  was — 
"Whether  the  fails  in  the  cafe  brought  it  within  the 
law. 

The  court  gave  judgment ;  that  the  law  is  fo  upon 
the  fafls  found,  that  the  breaking  faid  (hop  and  arref- 
ting  faid  Rofe  and  the  plaintiff  was  lawful  and  right, 
and  that  the  defendants  are  not  guilty. 

Samuel  Chapman,  £fq.  and  Eleazer  Steel,  truf- 

.  tees  of  George  Caldwell,  an  infolvent  debtor, 

by  fpecial  a£k  of  alTemWy  wff.  John  Thomas. 

^LEAin  abatementithaC(iQce  the  commencement  ^*^**^"'5^ 
of  this  fuit,andbeforeany  interlocutory  judgment  aa^infolvcnt^ 
th^cin,  the  faid  Eleazer  Steel,  one  of  the  plaintiffs  debtor,  U  joint. 


P! 
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Fifteen  yean 
rxdufive  pof- 
feffion  by  the 
fon,  a  bar  to 
the  right  of 
the  father. 


CASES    AJ)  JUDGED 

died,  and  that  the  authority  of  the  plaintifis,  as  truf- 
tees,  is  by  the  zQ.  of  aflembly  a  jomt  authority,  and 
doth  not  furvive  to  the  fuTYiving  plaintiff— Demurrer. 

Judgment — ^That  the  plea  is  fufficient. 


Lane,  deceafed, 


Mrs.  Lane  the  widow  of 

veff.  Coply. 

ACTION  of  ejcftment  for  dower.    Plea 
guilty — ^Ifliie  to  thejury }  who  find  the 
lowing  izCtSf  viz. 


not 
fol. 


That  thirty  years  before  the  date  and  impetration 
of  the  plaintiff's  writ,  Enos  J^ane, under  whom  the  de- 
fendant claims,  and  the  fon  of  faid  deceafed,  hj  liberty 
from  his  father,  entered  upon  faid  land,  whicn  his  fa- 
ther then  owned,  lying  in  a  wildemsfs  ftat^,  cleared 
;ind  fenced  the  land,  planted  an  orchard  and  built  a 
a  houfe  and  barn  upon  it  and  improved  the  whole, 
taking  all  the  profits  to  himfelf,  until  the  death  of  his 
faid  father,  which  liappened  in  A.  D.  1770. 

The  queftion  of  law  referred  to  the  court  was--^ 
Whether  the  father  at  the  time  of  his  death  was  di- 
veftedof  his  right  and  title  to  faid  lands  by  the  fon^s 
entering  and  pofTefEng  as  aforefaid,  for  more  than 
fifteen  years. 


The  opinion  of  the  court  upon  the  fads. 
That  the  father  was  divefted  of  his  right  and  title  tQ 
faid  land,  at  the  time  of  his  death — and  thc^dcfendanj 
was  found  not  guilty. 


Town  of  Wethersfield  wr/.  Stanford* 


A(fUon  at  law      A  CTION  of  afTumpfit  for  boarding  nurfing  and 
lies  for  one      Jljl  do^loring  one  Bates^  a  pauper  belonging  to  th« 

fown  againn  a-  ^^^^  ^f  SUnford. 
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Plea  in  abatement — That  by  a  ftatute  entitled  an  aother  forpro- 

a£k  providing  in  cafe  of  ficknefs,  (law  book  page  22<A  ^'*^"*^  ^P^  * - 
^t  *_->.•     ^L  1_   •         !.•  i_^?    ^    ^'^  pauper  in  cafe 

the  county  court  m  the  county  m  which  the  town  ^f  ficiuiers. 
lies,  to  which  fuch  pauper  belongs,  only,  hath  jurif- 
di£bion  of  fuch  cafes  to  grant  relief  upon  application 
made  agreeable  to  faid  ftatute. — ^Demurrer. 

Judgment — That  the  plea  in  abatement  is  infuffi- 
cient.  The  general  law  makes  it  the  duty  of  every 
town  to  provide  for  and  fupport  their  own  poor,  gen- 
erally, and  the  common  law  fupplies  the  remedy ; 
the  ftatute  referred  to  in  the  plea,  provides  a  particu- 
lar mode  of  redrefs  in  a  fummary  way,  in  certain  ca- 
fes, but  doth  not  take  away  the  common  law  remedy 
by  a£iion. 

Rex  verf.  Peas, 

INFORMATION  charring  faid  Peas  with  having  AtWrfmaybc 
felonioufly  taken  and  ftolen  a  horfe  at  Rye  in  the  taken  up  and 
province  of  New- York,  and  rode  him  to  Farmington  *"*^**  wherever 

f    ^m  ^       rry     ^r     J  ©  he  carnet  thq 

in  the  county  of  Hartford.  ftol^  g^jt^ 

To  which  information  a  plea  in  abatement  was  giv- 
en— ^That  the  offence  is  laid  to  have  been  committed 
at  Rye  in  the  province  of  New- York,  and  that  the 
courts  in  the  province  of  New- York  only,  have  j  urif- 
di&ion  of  faid  caufe,  and  not  the  courts  in  the  colony 
of  Conne^cut.  Judgment — that  the  plea  is  fufficient. 

A  new  information  was  then  exhibited  charging 
faid  offence  to  have  been  committed  at  Farmington, 
in  ^the  county  of  Hartford — upon  which  he  was  con- 
vi£ted  and  puniflied. 

Coply  verf.  Crane. 

ACTION  of  partition,  in  which  the  plaintiff  de- 
clares, that  flie  has  right  to  have  apparted  and  PartitiSn  it  t« 
fet  out  to  her,  feven  acres  and  three  quarters  of  an  a-  ^^^^°**j^^^ 
are,  by  metes  and  bounds,  it  being  her  juft  propor-  ^rtin  rfghu 
tion  of  a  tra£t  of  land  containing  &rty-three  acres }  and  propor- 
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tioDs  for  qnan-  and  that  the  defendant  hath  right  to  hare  the  refidue 

di£l  for  the  plaintiff — the  defendant  moves  in  arreft 
t)f  judgment»  that  the  plaintiiF's  declaration  is  infuffi- 
cient, 

Becaufe  partition  may  not  be  demanded  of  any  cer- 
tain located  part  or  number  of  acres,  but  of  the  plain- 
tiff's  right  or  proportion  for  quantity  and  quality,  in 
the  whole  tx^iEt  ^  the  motion  in  arreft  was  judged  fuf* 
ficient,  and  no  coft  allowed  to  either  party. 


Windham  J  adjourned  Superior  Court  y  Jan.  A.  D. 
1775- 

Hovey  vcrf.  Shumway. 

Taking  more     y-i  RRQR  to  rcverfe  a  judgment  of  the  county 

^^u^lT  -t--«  ^^^"  ^"  *"  *^^°"  brought  by  Hovey  againft 
note,  wiu  not  Shumway,  on  a  note  dated  Jan.  A.  D.  1 767,  for  ^^30 
avoid  It,  if  at     payable  in  one  year,  with  the  lawful  intereft. 

firft  it  was  '^  '  ' 

wit'hom^ny  Th«  defendant  plead  in  bar  of  the  aftion — That.at 
corrupt  a^ce-  the  date  of  the  note,  on  wUch  &c.  it  was  corruptly 
">^^  agreed  by  and  between  the  plaintiff  and  defendan^ 

that  the  defendant  fhould  give  to  the  plaintiff  a  note 
for  ^3,  for  the  intereft  of  uid  /30,for  one  year  over 
and  above  the  lawful  intereft  Tecured  by  faid  thirty 
pound  note ;  and  that  at  the  end  of  one  year  he  ihould 
give  another  note  for  ;^3 : 5  :o  for  loan  and  interefty 
over  and  above  the  lawful  intereft  for  another  year, 
and  feventeen  (hillings  more  for  the  loan  and  intereft 
of  faid  thirty  pound  note  for  the  third  year,  over  and 
above  the  lawful  intereft,  fecored  by  faid  note :  And 
in  purfuahce  of  faid  corrupt  agreement,  the  feveral 
notes  aforefaid  were  executed  and  given,  and  the  note 
on  which,  &c.  and  that  there  is  included  in  and  fe- 
cured  by  the  note  on  which  ^^7 :  a :  o  by  (aid  corrupt 
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agreement^  for  the  loan  and  intereft  of  faid  thirty 
pound  note  over  and  above  the  lav^ful  intereft. 

Plaintiff  replies  that  he  ought  not  to  be  barred 
withoot  that,  that  at  the  date  of  the  note  on  which» 
&c.  it  was  corruptly  agreed  between  the  plaintiff  and 
defendant,  that  the  defendant  ihould  give  a  note  for 
the  fnm  of  ^3,  for  the  loan  and  intereft  of  faid  thirty 
potind  note  for  one  year,  over  and  above  the  lawful 
intereft ;  and  without  that,  that  the  defendant  in  pur« 
fuance  of  faid  corrupt  agreement,  did  execute  and 
give  faid  ^^3  note  for  the  loan  and  intereft  of  (aid 
thirty  pound  note,  for  one  year,  over  and  above  the 
lawful  intereft  ^  and  that  there  is  included  in  and  fe- 
cured  by  the  note  on  which,  &c*  £*]  :  2 :  o  or  any 
f um  over  and  above  the  lawful  interen,  at  fix  per  cent. 
per  annum* 

To  this  reply  the  defendant  demurred,  and  judg« 
ment  of  the  county  court  was— That  the  reply  was 
infufBcient,  and  for  the  defendant  to  recover  £ds  coft. 

Error  affigned  is — ^That  the  county  court  ought  to 
have  adjudged  faid  reply  to  have  been  fuflScient. 

This  judgment  was  reveried  in  the  fuperior  court. 
For  by  uie  traverfe,  the  corrupt  agreement  to  give  a 
note  for  /3,  and  the  giving  of  fuch  note  for  loan  and 
intereft  ot  the  note  on  which,  &c.  at  the  date  of  it, 
over  and  above  the  lawful  intereft,  for  one  year  is  de- 
nied, and  by  the  demurrer  is  laid  out  of  the  cafe. 

And  the  defendant's  ^ving  a  note  for  ^3  s  5  :  o 
after  one  year,  and  paying  feventeen  {hillings  after 
two  years,  for  more  than  lawful  intereft,  cannot  vi- 
tiate or  avoid  the  note  on  which,  &c.  which  appears 
to  haive  been  fairly  taken,  without  any  corrupt  agree- 
ment, or  unlawful  intereft  fecured  at  the  time  of  ta« 
king  it.     5  Vol.  Bacon,  Title  Ufury. 
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A  receipt  to  a  ^dow  Andnis  nyerf.  John  &  Zebulon  Andin^ 

joint  obligor  "^ 

of  \^%  part  no 

difchargc  of       ^  CTION  on  bond  for  ;^50.    Conditioned  that 
the  other.         J^\.  ^^7  ihould  pay  to  the  plaintiff  40/* on  the  25 th 

of  April  annually ;  alledging  that  they  had  not  paid 

her  faid  fums>  &c. 

Plea  in  bar — ^That  faid  Zebulon  paid  to  the  plain- 
tiff 2q/'on  the  25th  of  April  annually,  in  eadi  year^ 
for  three  years  fuccelSvelyy  from  the  date  of  faid 
bond  ;  and  that  the  plaintiff  thereupon  executed  to 
the  faid  Zebulon  her  receipts,  for  each  payment  there- 
in, acknowledging,  that  (he  had  received  of  faid  Zeb- 
ulon 2q/*in  each  year,  in  full  of  hi»  part  to  pay. 
• 

The  plaintiff  demurrs — And  judgment  that  the 
plea  is  infufEcient — the  receipts  fhew,  that  fsud  2jebu- 
Ion  had  paid  his  equitable  part  for  thofe  years  as  it 
refpefled  him,  but  can  be  no  bar  to  her  as  to  what 
is  ftill  behind  and  unpaid. 

Eleazer  Ktch,  Efq,  fheriif  iwyT  Edmund  Badger. 


^^T^  uel  Cobb,  who  was  imprifoned  on  an  execution 
in  favor  of  Perkins,  &c.  (hould  abide  a  true  and  faith- 


A  prifoner  re- 
leaied  by  aA 
ofaflcmbly,  no 

jea  the  ihcriff:  ^^1  prifoner  \  alledging  that  he  had  made  his  efcapej 
&c. 


Plea  in  bar — ^That  faid  Cobb,  preferred  his  petition 
to  the  general  aflembly,  praying  for  an  a£l  of  infol- 
vency  to  be  paffed  in  his  favor,  and  that  in  the  mean 
time  he  ihould  be  liberated  from  his  imprifonment  on 
faid  execution ;  Cobb  cited  his  creditors  and  amongft 
the  reft  faid  Perkins,  &c.  which  petition,  the  affem- 
b]ycontinued,and  appointed  a  committee  uponit,and 
paffed  a  refolve,  that  faid  Cobb  be  liberated  from  his 
imprifonment,  on  faid  execution,  in  the  mean  time  f 
upon  which  he  went  out  of  prifon ;  that  his  petition 
was  finally  negatived,  and  faid  Cobb  went  off,  and 
never  after  returned  ;  alledging,  that  this  is  the  fame 
efcaping  complained  of  in  the  plaintiff's  declaration. 
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Tlief^QtaF  replied  dittfiud  Badger  is  amidy  isw 
denoifiedby  faid  Cobb,  againft  (aid  bond. 

Tbe  defendant  deinuired--%A]id  judgment  that  tbc 
fiepir  of  die  plaintiff  is  infuffident,  for  Cobb  was  fet 
at  liberty  by  tfae  relblve  of  afiemUj,  a^d  the  defend* 
ant  oonU  not  help  k* 


Wittdbam  Cmtty^  March  Term^  A.  JX  1775* 
Vernier  ^verfi  Underwood* 

ACTION  of  ejeament  for  a  traft  of  land.  Plea  'Th^ piaintiff •• 
in  dMtemeot— That  after  dns  aftion  was  an-  ^*^'j?«  ""J^ 
pealed  into  the  fuperior  court,  and  depending  ther^  SSSi^ 
the  plaantiff  entered  into  poffeffion  of  the  demanded  mif«,  pending 
premifes  and  put  the  defendant  out  of  poflcffion,  and  ^«*<^on  of  ©• 
the  plaintiff  ftill  continuee  in  poffeffion,  and  holds  the  ^^^Ijf 
defendant  ouU 

This  plea  was  demurred  to— and  judgment  that  the 
pka  in  abatement  is  infufficient — ^For  ^e  original 
wfong  and  diffeizen,  and  the  damages  ftiU  remain  to 
be  redrefled. 


Utthfidd  Cmnty^  Aug.  Term^  A.  D.  1775* 
Mott  verf.  Hurd. 


t»^68 


CnON  of  affumpfit,  declaring— That  in  April,  ^  P«»»>f« «« 
.  A.D.  1772,  die  defendant  fold  to  the  plain-  Fo7wLlS 


J 6^  acres  of  land  for  jf  200  \   that  at  the  time  of  of  landftaUfaU 
find  bargain  and  fale  it  was  agreed  by  the  plaintiff  ^^^  ^^  ^^^ 

j^  quantity  in  the 


# 


74  CASES    ADJUDGED 

deed,  not  vrith-  and  defendant,  that  if  faid  tra£k  of  land  exceeded  68 
aff^ft  frauds  ^'^8,  the  plaintiff  would  paT  in  proportion  for  the 
and  perjuries,  exccfs,  and  if  it  fell  (hort  of  ths^  quantity,  the  defen- 
dant would  dedu£t  in  the  fame-proportion  from  faid 
fum  of  j^aoo  ;  that  in  confideration  of  the  agreement 
aforefaid,  the  defendant  affumed  and  promifed  tode- 
du£l  from  faid  fum  of  j^  200  in  proportion  to  what  it 
fhould  fall  (hort ;  that  thereupon  the  defendant  gave 
a  deed  of  faid  land  to  the  plaintiff  and  the  plaintiff 
executed  his  note  to  the  defendant  for  ;^2oo  ;  and 
that  faid  tra£^  of  land  falls  fhort  16  acres  of  68  acres^ 
whereby  the  defendant  became  liable  to  pay  for  (aid 
deficiency  by  dedufting  it  from  faid  j^2oo,  which  he 
ref  ufes  to  do,  &c.  The  defendant  plead  in  bar,  the 
flatute  agaixift  frauds  and  perjuries,  and  that  faid 
promife  was  not  reduced  to  Mrriting,  &c.    Demurrer. 

Judgment — ^That  the  plea  is  infufficient. 

The  cafe  of  Gillet  vs.  Burr,  determined  at  the  ad-> 
journed  fuperior  court,  at  Hartford,  Dec.  A.  D.  1773 
was  cited,  which  was  an  adUon  of  affumpfit,  declar- 
ing, that  in  confideration  the  plaintiff  would  give  the 
defendant  a  deed  of  a  certain  txzGt  of  land,  and  call  it 
50  acres,  more  or  lefs,  and  take  his  note  for  the  fame 
at  SS/?^^  ^^^^9  ^^^  would  alfo  agree,  that  if  faid  land 
upon  being  meafured  fliould  fall  (hort  of  that  quanti- 
ty, the  plaintiff  would  difcount  it  upon  faid  note  at  the 
fame  rate  per  acre  ;  the  defendant  agreed  and  prom- 
ifed  to  pay  the  plaintiff  in  the  fame  proportion  for 
whatever  faid  land  (hould  exceed  fifty  acres ;  that  ac<b 
cordingly  the  plaintiff  gave  a  deed  of  faid  land  to  the 
defendant  and  took  his  note  as  aforefaid  ^  and  that 
laid  land  upon  an  accurate  menfuration  was  found  to 
exceed  50  acres,  1 7  acres  and  a  half,  amounting  to 
^48-2-0,  which  thedefendant  has  never  paid  although 
he  has  been  notified  thereof  and  the  fame  been  often 
requefted,  &c. 

Flea — ^Non  affumpfit.  Iffue  to  the  jury — and  ver» 
diSt  for  the  plaintiff  to  recover. 
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In  dug  cafe  there  was  no  written  note  or  memoran- 
dum of  the  agreement  and  promife.  A  motion  in 
arreft  was  made,  ift.  That  the  parole  agreement  was 
abforbed  by  the  giring  of  the  deed ;  2d,  No  time  is 
fet  or  perfon  appointed,  when,  and  by  whom  faid  land 
fliould  be  meafured  ;  3d,  That  a  Ipecial  notice  and 
requeft  was  neceflary  to  entitle  the  plaintiff  to  an  ac<s. 
don,  which  is  not  laid  in  the  declaration  to  have  been 
given  or  made. 

Hie  court  determined  the  motion  to  *  be  infufficient  * 

and  the  plaintiFhad  judgment. 

Stuart  verf.  Pierce. 

A    WRIT  of  error,  to  rcverfe  the  proceedings  and  ^^t  of  error 
A\   judgment  of  two  juftices,  on  a  complaint  upon  licBagainftthc 
the  ftatute  for  a  forcible  entry  and  detainer.    Plea  in  judgment  of 
abatement,  that  no  writ  of  error  lies  in  fuch  cafe.         ^^^  juftices  on 

'  a  complaint  for 

a  forcible  en« 

Judgment — That  the  plea  is  infufficient.  tiy,  &c. 


New-Hawn  County^  Dec.  adjourned  Term j  A.  D. 

Kifliam,  &c.  executors  of  Haeard,  deceafed, 
verf,  George  Nichols. 

QCIRE  FACIAS  on  a  judgment  :-To  which  the  S^X'^^t? 
1^  defendant  plead  full  payment  to  faid  deceafed  of  accord  andfat- 
the  faid  judgment  before  die  date  and  impetration  of  isfa<aion  can- 
thc  plaintiff's  writ,  and  offered  in  evidence,  a  deed  of  ^[d^^^'^Thc 
land  to  faid  deceafed  and  an  agreement  on  his  part  to  defendant  may 
accept  it  in  fatisfadion  of  faid  judgment ;  which  evi-  have  liberty  to 
dence  was  objedied  to  under  this  iffue,  and  by  the  ^jtcr  1"»  P>« 
court  was  not  admitted.    Upon  which  the  defendant  l^'^^la  tri^ 
noTed  for  liberty  to  alter  his  plea  and  to  plead  the  to  the  jury. 


iff 


.  > 
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sGGord  aad  f alkfadlieii^j  (aid  \mi$ ;  whieh  tht  court 
allowed..  The  coafequei«:e  wm^  tk»t  the  trial  cooU 
pot  proeeedat  that  tinie)a0ddie;€3mi£  was  condttved. 


Windham  County^  adjourned  Term^  A.  A  1775* 
Avoy  viff.  Weodroff* 


of  amothCT  w^     A  CTION  of  tTovcr.    The  depoGtion  of  a  woman 
hadachildfick   /j^  who  lived  Within  twenty  miles  of  the  court. 


A' 

that  flic  could    that  had  a  child  of  a  month  old,   dangeroufly  fick  fo 

Admitted  '^'      that  the  mother  could  not  leave  k  to  attend  court,  was 

taken,  and  objje£led  againft  as  not  coaaiag  withia  die 

ilatute }  but  by  the  courts  was^  admitted  upc»  the 

ground  that  it  came  within  the  scafoa  of  the  ftatute*^^ez^ 

S.ex  vetf.  Barber.. 

Where  aprifr  TNFORMATION  for  counterfeiting,  &c.  One 
""ildtK^'^r'o  A  Whitc>  who  had  tcftified  before  the  juftice  and 
away!c4dcncc  bcfore  the  grand-jury  againft  Barber,  and  minutes  ta-» 
of  what  he  had  ken  of  his  teftimony,  was  fent  away  by  one  Bullock, 
tcftified  before  afeiend  of  Barber's,  and  by  his  ioftigation;  fothat 
thej^f^c  ad-    hc^jjjjjJd  not  be  had  to  teftify  before  the  petit-jury, 

Thj^Mirt  admitted  witnefles  to  relate  what  Whitt 
HadfiBBretdtified  * 


Hartford  adjourned  Si^ierior  Courts  Dec.  A^  i>« 
.1775- • 

Jofiah  Hall  verf.  Dwight,,&Cf. 

Where  a  witj-       A    CTION  foT  a  malicious  profectttiost  for  a  viot* 
■^  "  "'•^  XX  brought  againft  the  pbkitiff  wi^^ 
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otiiessyof  whichheand  die  othc?  peffons  wew  ac-»  edinthequef- 
qinted^upontrtalon  the  pica  of  not  guilty  to  the  ju-  f^*,L^^n°t 
sy.    The  phnntifF  offcved  thofe  perfofiv  wbo  were  ^  admitted 
pcofiecutcd  with  him  aad  acquitted,  as  witneflcs,  but 
they  were  ob]e£ted  to,  and  by  the  court  not  admitted, 
becaufe  they  were  interefted  in  the  queftion  of  fa£l  on 
txiai.  0 

Hohnes  verf.  Kennedy. 

In  an  a^onof 

ACTION  of  cjc£hncnt  for  a  farm  which  the  cjc<am«itto 
plaintiff  had  mortgaged  to  Mr.  Apthorp;  he  '£:jZr^; 
paid  the  intereft  of  the  debt  to  Apthorp,  and  took  a  from  the  leflee, 
parole  leafe  from  him  of  faid  farm  for  a  term  :  Holmes  he  is  eftoppod 
leafed  the  farm  te  the  defendant  for  a  number  of  !?iYl^P 
years  i  at  the  expiration  of  the  term  the  defendant  right, 
refufed  to  rcfign  up  the  premifes ;  and  on  trial  upon 
the  general  imte  to  the  jury,  the  defendant  infifted, 
that  the  phdntiff  had  no  title  to  the  land  ;  but  that 
the  title  was  in  Apthorp }  the  mortgage' deed  having 
become  abfoiute  at  law. 

To  which  it  was  replied — That  the  plaintiff  was 
tightfully  and  lawfuHy  in  the  poffeilion ;  that  the  de- 
fendant received  from  Bie  plaintiff  the  poffeflion  *,  al« 
fo  a  leaCd  of  the  farm  under  which  he  held  and  en- 
joyed ;  he  is  therefore  eftopped  to  obje£b  againft  the  - 
plaintiff's  right  to  recoTcragainft  him. — Andyerdi£t 
and  judgment  was  for  the  plaintiff  to  recover.  . 


■!■*»-»-—* 


Harffbrdy  adjourned  Superior  Court y  Dec.  A*  IX 
1777- 

Oliver  Cl»k  verf.  ;WiUiam  Btown  aad  Wife. 


RRCNEt  to  reverie  a  judgment  of  the  county 
CQfUst,  in  an  aaionof  affumpfit,  brought  by  faid 
and  Wi&  agaoftCterk-,  dc€lariog»  thati»  / 


78  CASES    ADJUDGED 


confideration  of  a  deed  executed  by  the  wife>  when  t 
fenufole^  of  a  certain  piece  of  land,  defcribed,  the  faid 
Clark  affumcd  and  promifed  to  pay  to  her  the  fum  of 

~  14  lawful  money  in  a  reafonable  time;  which  he 

as  never  performed. 


i 


To  this  declaration  the  defendant  demurred — And 
judgment  of  the  county  court,  that  the  declaration  is 
fufficient ;  and  for  the  plaintiffs  to  reeorer. 

Errors  affigned  are — ill.  That  there  is  no  direA 
^ivermcnt  that  faid  deed  was  ever  delivered.  2d.  Th^t 
faid  promife  is  by  parole,  ax:^, within  the  ftatute  made 
10  prevent  frauds  and  perjuries. 

Judgment  of  the  f  uperiorcourt — ^That  there  is  noth* 
ing  erroneous  in  the  judgment  complained  of.  For 
•firft,  the  defendant  cannot  take  advantage  of  the  ftat-* 
.vte  upon  a  general  demurrer^  for  the  plaintiff*  may 
have  a  written  note  or  memorandum  of  the  promife^ 
which  h«  might  produce  in  evidence,  ad.  This  ac- 
tion is  not  brought  on  the  parole  agreement  only^  but 
upon  an  agreement  executed  on  one  part ;  and  fo  is 
not  within  the  ftatute.  Gilbert  court  of  Chancery 
231.  I  Bacon  ab.  74,  and  75.  2  Str.  783.  i  Blac. 
Reports  600. 

Bulkley  verf.  Bulkley  &c 

A  dcvifcto  A    CrrON  of  ejeament  for  a  mill  and  dam,  &c. 

"oil^^^:^^  A  at  Dividend.  Plea  not  guilty.  Iffue  to  the  jury. 

their  natural 

live8,and  to  the  The  cafe  was — ^In  A.  D.  1 749,  Bulkley  the  £»•«• 
^eftXcr^'of "'''  ther  of  the  plaintiff;  aiid  grand-father  of  the  defend- 
fhcmirfee;  ^nts,  owned  the  eftate,  and  by  his  laft  will  fince  pro- 
on  the  death  of  ved  and  approved,  devifed  all  his  lands  to  his  three 
d"f "  d!'  ^^w  ^^^^^  Jonathan,  Gerfhom  and  Peter  in  fee-fimple  ; 
hcirrunti?aU  *^  ^  equally  divided  between  them ;  and  that  his 
three  are  dead,  f^id  three  fous  (hould  have  the  improvement  of  faid 
mill,  &c.  in  equal  proportions,  during  their  natural 
]^ve«  \  and  uppn  the  deceafe  of  his  faid  three  ibnsy 
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&id  mil]}  &c.  fliould  pafs  to  the  male  hctrs  of  citket 
of  his  faid  three  fens,  that  (hould  be  the  longeft  liver 
in  the  world  :  The  three  fons  made  partition  of  all 
the  land8>  except  three  acreS)  on  which  the  mill  ftood  \ 
they  rebuilt  the  mill  and  kept  it  in  repair  and  paid  an 
annuity  of  ^^5  to  their  mother.  After  the  deceafe  of 
Jonathan  and  Peter,  their  fons,  who  are  the  defend- 
ants,  contributed  to  the  repairs  and  ihared  the  profits 
of  faid  mill  with  their  unclC)  the  plaintif,  and  they 
had  built  a  new  mill  by  the  fide  of  the  old  one. 

Two  points  were  made  upon  the  conftruflion  of 
this  will :  ift.  Whether  upon  the  death  of  Jonathan 
and  Peter,  their  intereft  in  faid  mill  vefted  in  the  plain- 
tiff, being  the  furvivor,  or  defcended  to  their  heirs  un» 
til  all  three  of  the  brothers,  ihould  be  dead  ?  2d. 
*  Whether,  as  the  devife  of  all  the  lands,  on  which  th« 
mill  llood,  was  to  all  three  of  the  fons  in  fee,  it  did  not 
pafs  the  whole  intereft  in  the  mills,  with  the  ufe  of 
them,  to  faid  three  fons  $  notwithftanding  the  partio-  ^ 

ular  bequeft  of  the  ufe  to  the  male  heirs  of  the  lon|;« 
€&  liver. 

The  court  and  jury  were  clear  for  the  defendant^ 
upon  the  firft  point,  and  it  was  not  neceflary  then  to 
determine  the  fecond.  Veidid  and  judgment  pafied 
for  the  defendants. 


New-London  County^  March  Term^  A,  IX  178^. 
Manwaring  verf.  Tabor. 

ACTION  of  ejeAment  for  a  farm  of  land.    The  A  devife  to  4 
plea  is  not  guilty.    Iffue  to  the  jury.  «^  ^'^i 

mt  /»  ««.«i«M>  .         ft  f   m     his  body  law* 

The  cafe  was— Richard  Manwarmg,  father  of  the  fully  begotten 
I^aintifl^  in  A.  D/  1739  gave  the  demanded  premifes,  uaa  cft^tet^ii 
by  deed>  to  his  fons>  in  manner  foUowingi  viz.  to  Us 
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fon  Afitand  die  heir  msdeof  hiafaodf^  lawfully  liqgdi- 
ten^  «nd  h  on  in  like  manner  unto  tlie  5th  genetic 
tioA ;  snd  in  failure  of  f«ch  heir  male  of  lus  fon  Aia, 
to  his  ioB  Richard  and  to  his  heir  male^f  his  body,. 
&c.  unto ^e  5th  generation;  and  in  failure  of  ftidi 
heir  male  of  Us  fon  Richard,  to  his  £bn  Hemj  and 
his  heir  male  in  like  manner }  and  in  failure  of  fuch 
heir  male  of  his  fon  Henryt  to  his  fon  Chriftofiher 
and  his  heir  male  of  his  body,  lawfully  begottea,  in 
like  manner.  Richard  and  Henry  died  in  the  lifetime 
of  Afa,  without  iflue  male ;  Afa,  after  the  death  of 
his  father,  entered  and  fold  (the  eftate  ta  Daniels  and 
Tinker,  and  they  foM  and  conreved  it  to  the  defend* 
ant.  Finally,  AJa  died  without  Aeir  male  of  his  body, 
^c.  or  ever  having  had  any  j  now  Chriftopher  claims 
the  eftate  by  force  of  faid  deed,  and  this  a£tion  is 
brought  to  recoTer  it. 

And  verdi£i;  and  judgment  was  for  die  plaintid^ 
upon  the  ground  that  as  Aia  never  had  any  heir  male 
of  his  body,  he  had  <Nily  his  life  in  the  eftate^  and  so 
greater  eftate  pailed  by  his  deed. 


Litchfield  County^  Augu/l  Term^  A.  D.  1781. 

A  Mjfs  Goodvm  wrf.  HarrifoB. 

inansuMonfor  A  CTION  of  the  cafc,  for  giving  her  a  dofe  in 
giving  her  a  .f\.  fomc  toddy,  to  intoucatc  and  inflaaie  her  paf« 
dofe,  the  moth-  gong.     On  trial  upon  the  plea  of  not  guilty  to  the  iu- 

er  allowed  to  ^,        ,  .    ^.^.y  '^      ^v  /r^     j         '      •       r*' 

relate  what  the  '7*  *"^  plaintiff  s  mother  was  onered  as  a  witnefs  to 

plaintifFtold     teftifj  what  the  daughter's  complaints  were  when  flie 

the  next  morn-  firft  faw  her  the  next  morning,  after  the  aflair  hap« 

^^'  pened,  and  what  flie  faid  about  it ;  this  was  objected 

to,  as  being  hearfay  from  the  plaintiff,  and  therefore 

not  admiiGhle  ;  but  by  the  court,  the  mother  was  al^ 

lowed  to  relate  whalt  die  plaintifFtoldher  die  next 

morning  when  Ibc  fifft  law  her — as  being  an  e^pcep^ 
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fion  from  the  general  rnk,  founded  upon  the  neceffi**     h^ 
I7  of  the  cafe.  <Jf 


Hartford^  Stferkr  Comiy  MMrchTmn^  A.  D. 
1783. 

Ray  verf.  Bufh. 

ACTION  of  cjeftmcnt,  for  atraAofland  lying  ^Tienthcgran- 
,  in  Chatham.    Plea  not  guilty.  Iffwctothcjury.  |^^P^^*^*^ 

being  recorded 

The  cafe  was — On  the  ad  of  May,   A.  D.  1763,  at  length,  the 
the  plaiBtiff  took  a  deed  of  faid  land,  oi  that  date,  from  ^^^^^  ^ 
John  GUI  who  was  the  owner,  and  carried  it  to  the  JS'\hc  thie*'<rf 
town  regifter  to  be  entered  upon,  received  for  record,  its  being  re- 
hut  widi  orders  not  to  be  recorded  until  further  or-  ceivcd  for  re- 
^SXSJ  the  regifter  received  it  and  entered  upon  it,  ^^rc^iS'**^ 
•«  John  Ray's  mortgage  deed  from  John  Gill,  June  ^1^^  ^ 
«•  7th.  A.Jl).   1 76?   received  for  record,  William 
«•  Kockwell,"  and  put  it  away  in  a  private  box,  where 
he  kept  fuch  deeds  :  In  Oft.  A.  P.  1763  the  defend- 
ant was  applied  toby  Gill  to  be  furety  for  him,  and 
for  his  indemnity,,  profered  him  a  deed  of  faid  land, 
and  the  defendant  before  he  complied,  went  to  the 
regifter  and  fearched  the  records,  found  no  deed  to 
any  perfon,  nor  was  informed  of  any  being  lodged 
there,  and  being  wholly  ignorant  of  faid  Ray^s  deed, 
.  he  became  furety  for  Gill,  and  for  his  indemnity  took 
adecdof  faid  land  from  Gill,   dated  in  Q^-  A.  D. 
1763,  and  carried  it  to  the  regifter  and  had  it  duly 
recorded.     Gill  finally  failed,  and  Bufli  was  obliged 
to  pay  the  debt  for  which  he  was  furety.     In  June, 
A,  D.  i']6a^  the  plaintiff  gave  ordefa  to  h^veJaid 
deed  recorded ;  and  it  was  then  and  not  before  re* 
corded  at  length. 

The  defendant  oficred  parole  evidence  to  prove 
M 
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that  tfae.plaintiflFhad  been  goiltY  of  a  fraiid«  inorder- 
ing  the  deed  not  to  be  recorded  at^e  time  he  left  it 
to  be  entered  upon  as^aforefaid  ;  aUb  to  {how  how 
faid  deed  h^d  been  kept>  and  when  it  was  recorded  at 
length.  0  T^his  wag  obje^ed  to/bccanfe  it  wonld  epn* 
traoitt  the  records  ^ 

By  the  court — ^The  evidence  is  admifljjble. 

The  defendant  then  offered  the  depofition  of  Titus 
Hofmer,  Efq.  who  was  deceafed,  given  upon  a  peti- 
tion to  die  general  aflemblyy  between  the  (ame  par- 
ties, and  relative  to  the  fame  point  now  in  difpute^ 
which  was  objefled  againft,  on  the  ground  that  it 
was  taken  berore  this  a£lion  was  commenced,  and  on 
a  petition  in  chancery. 

By  the  court  the  depofition  Mras  admitted  ;  and 
upon  the  evidence  the  aforefaid  ftate  of  fa£ls  was 
proved.  And  verdiA  and  judgment  was  for  the  de- 
fendant, upon  the  ground,  that  although  the  ftatute 
fays,  that  a  deed,  when  recorded  at  lengthy  the  record 
(hall  bear  the  fame  date  as  the  entry  made  upon  it 
when  it  was  received  for  record ;  yet  where  a  graur 
tee  yUl  h^mfelf^  by  orders  or  otherwaya.  prevent  the 
decd*s  being  recorded  atlengt^^,  the  relation  between 
the  entry  and  the  recording  at  length,  is  deftroyed» 
as  to  all  perfons  defrauded  thereby,  and  the  record 
1/  bears  date  at  the  time  when  the  deed  is  recorded  at 


engt 


Windham^  Superior  Courts  M^rcb  Term^  A.  D. 
1783. 

Luce  verf.  Dimock. 

Lands  purcha-    A  CTION  of  ejcament  for  a  traft  of  land.    The 
fed  after  mak-  Xx  defendant  plead  in  bar,  that  one  Jonathan  Luce 
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made  and  publiflied  hU  will,  at  a  certain  time,  which  ias.«  .^U  paft 
has  fincc  been  proved  and  approved  j  by  which  he  arMmbJi«t^' 
me  all  hiseftatCj  both  real  and  perfonal,  to  his  wife  tion. 
Jemima  \  that  the  demanded  premifes  was  a  part  of 
hisreal  eftate  at  the  time  of  his  deceafe,  and  by  force 
of  faid  will  yefted  in  the  faid  Jemima,  from  whom 
the  defendant  derives  a  title  to  himfcirin  his  pleaV  ' 

The  plaintiff  replies,  and  admits  that  the  demanded 
premifes  belonged  to  faid  Jonathan,  at  the  time  of  his 
deceaie ;  yet  he  fays,  that  the  land  demanded  was 
puTchafed  by  faid  Jonathan  fubfequent  to  his  making 
faid  will. 

The  defendant  rejoins,  and  admits  that  faid  land 
was  pnrchafed  fubfequent  to  the  making  of  faid  will ; 
yet  he  fays,  that  after  fsud  purchafe  the  faid  Jona- 
than repeatedly  recognifed  his  faid  will,  and  re->pub- 
liflied  the  fame,  by  declaring,  that  he  had  made  his 
will,  which  was  lodged  at  Efq.  Gray's ;  and  that  he 
had  thereby  given  to  his  wife,  all  his  eftate^  both  real 
andperfonal. 

The  plaintiff  traverfes  the  defendant's  rejoinder  as 
to  the  re-publication  of  the  will  ;•  upon  which  iiTue 
wasjoinedtothe  jury ;  and  the  jury  find  the  fadis 
put  m  iffue,  as  alledged  in  the  rejoinder  of  the  defen- 
dant, and  find  for  him  his  coft  j  and  judgment  was 
given  accordingly. 


New-London  County ^  SepU  Term^  -/f.  Z).  1783. 

Kelfy  ver/.  Wright  and  Wife. 

A  CnON  of  trefpafs,  affault  and  battery,  com-  a  conftabic 
X\  mitted  by  the  wife.     Plea  not  guilty.    Iffue  f'^^^-^^f^ 
to  the  jury.    The  jury  find  the  following  fafts  in  a  ^'^^^^ 

fpecial  verdi^i  viz*  re-chofen  the 
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neityearha*  That  in  Dcc  A.  D.  1 7B I » d>e  plaintiff  WM  duly 
right  to  offici-  chofcn  a  conftaWc  by  the  town  of  Killingfworth  and 
was  fwom  into  office  :  That  in  Dec  A.  D.  17829  he 
jra6  again  duly  chofen  a  conftable  by  faid  town : 
That  on  the  ijthday  of  Jan.  A.  D.  1 7831  he  receiTed 
awarrant,direded  to  the  (heriff^his  dqiutyjOr  to  either 
of  the  conftablcB  of  faid  Killingfworth^  commanding 
them  to  arreft  the  body  of  faid  Wright,  and  him  haTC 
before  a  juftice  of  the  peace,  tp  anfwer 

to  a  complaint  exhibited  againft  him,  for  going  over 
to  Long^Ifland  and  having  illicit  intercoufe  and  com^ 
aieice  with  the  enemies  of  this  and  the  UnitedStates : 
That  the  plaintiff  repaired  to  the  dwelling*houfe  of 
faid  Wright,  and  after  making  known  his  bufinefs 
gnd  demanding  admittance,  and  being  refttfed  by  the 
wife,  he  broke  the  door  and  entered  the  houfe,  the 
hufband,  faid  Wright,  not  being  there,  and  the  wi& 
committed  the  faas  alledged  in  the  declaration  ( 
and  that  the  plaintiff  was  afterwards,  in  faid  monthof 
Jan.  fworn  as  conftable  for  A.  D.  1783. 

The  point  about  which  the  jury  doubted  and  re» 
ferrcd  to  the  court,  was — Whether  the  plaintiff  was 
then  lawful  conftable  and  had  right  to  break  the  door 
of  faid  houfe  i 

And  hj  the  court — ^The  law  is  f6  upon  the  fadls 
.  aforefaid,  th^tt  the  plaintiff  was  lawful  conftable  and 
had  right  to  break  open  the  door  and  enter  faid  houie^ 
and  judgment  was  for  the  plaintiff  to  recover ;  for 
although  faid  Wright  was  not  in  the  houfe,  the  plain- 
tiff had  good  reafon  to  fuppofe  he  was.  A  conftable 
being  an  annual  officer,  and  the  plaintiff  being  duly 
chofen  and  fwom  conftable  in  Dec.  A.  D.  1781,  and 
re-chofen  again  in  Dec.  A.  D.  178a,  he  contiatted  a 
lawful  conftable,  although  he  was  not  fwom  again 
until  afterwards.    I.  Strange  625,  Foot  vs.  Prows. 
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This  judgipent  was  affirmed  in  the  Supreme  C*urt 
pf  Errors* 


Cu  /v^vf*^    ^^^     ^^*^' 


s --" 


1/      .til  //■>./ t-rTL^I    ^.^L 


w 


BEFORE   JULY   A.  D.  1798.  8j 

Uattfiard  Cauaty  adjourned  St^erior  Cmtri^  Nov. 
Termj  A.  D.  1783. 

Marih  verf.  Deming* 

RITof  error,  to  rcvcrfc  a  judgment  of  the  Thepbintiff 
county  court  in  a£iion  brought  by  Deming  ^^^  ^^^' 
fi/.  AhneMarihi  upon  a  note  dated  the  8th  o£Q€t.  A.  hig^^j^^m  ^t^ 
!)•  ^777*  for;^42*io-3  lawful  money,  payable  in  one  the iame  court. 
year  with  intereft,  on  which  was  endorfed,  July  6th 
A.  D.  1778,  j^4a-i6-o  lawful  money;  and  by  the 
pleadings  it  appeared  to  have  been  paid  in  continental 
bills.     The  county  court  fcaled  the  endorfement  aYid 
gave  judgment  for  the  remainder  of  the  not^.    This 
was  affigned  for  error,  and  the  judgment  was  reverf- 
ed  ;  becaufe  the  endorfement  ought  to  have  been  ap- 
plied nominally.    Deming  omitted  to  enter  his  orig- 
inal a£lion  upon  the  reverfal,  until  the  term  was  en- 
ded ;  and  at  the  next  fuperior  court  moved  for  liberty 
to  enter  it,  and  being  objefled  to  ;  the  court  deter- 
mined  that  it  was  too  late,  and  ought  to  have  been 
entered  at  the  fame  court  the  reverfal  was. 

Brown  verf.  Talgott, 

ACTION  on  book  for  104  continental  dollars,  a  fum  paid  on 
.  paid  to  the  defendant,  who  was  fon  of  Col.  Sam-  account  of  a 
uel  Talcott,  and  his  clerk,  on  account  of  a  note  which  jrl'jj^f  ^cov- 
the  plaintiff  owed  to  faid  Col.  Talcott  j  and  which  ered  ba^k  in 
had  not  been  applied  on  the  note ;  the  plaintiff  was  an  adti  m  of 
admitted  to  his  oath  upon  his  bode  and  recovered  the  ^xx^^^^^^'t* 
fom  demanded. 


Wmdbam^  adfrnrmd  Superhr  Courts  Dec.  A.  D, 
1783. 

County  Treafurer  vetf.  Bifiel. 

SCIRE  FACIAS  on  a  bond  for  profecution,  given  i"  bond  for 
.  by  (M  Biffcl  upon  praying  out  a  writ,  b  which  P^^^o°»^ 
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imprifonment  one  Robbin  2  negro  man  was  plaintiff ;  fetting  forth 
^HUnot  «on^  in  thc  fcirc  facias,  the  judgment  and  execution  recor- 
cntediclb^*  ered  againfl  faid  Robbin  for  coft  ;  and  alfo  a  com- 
mitment of  faid  Robbin  to  gaol  on  (aid  executioUf 
and  that  he  had  taken  the  poor  prifoner's  oath,  and 
gone  out. 

To  this  declaration  a  demurrer  was  given,  and  the 
judgment  of  the  court  was — ^That  the  declaration  is 
fiifficient,  for  the  bond  given  for  profecution  at  the 
praying  out  of  a  writ,  is  to  fecure  to  the  defendant 
his  coft,  and  nothing  but  a£l:ual  payment  of  the  coft 
will  exonerate  the  boudfman. 

Nathan  and  Amos  Arnold  verf.  Sergeant. 

A  plaintiff maj  A  CTION  for  fetting  a  fire  in  his  own  land,  an4 
Micnd  his  writ  ^^"ij^  fuffcring  it  to  run  into  the  plaintiffs  and  bum  up 
Sicof  rhi  """^  ^c*»"  fences,  timber,  &c. 

plaintiifii.  ' 

The  defendant  plead  in  abatement — ^That  Amos 
Arnold  one  of  the  plaintiffs  was  an  alien  enemy,  &c. 
which  plea  wa«  judged  fufficient.  Upon  which  Na- 
than Arnold,  the  other  plaintiff  paid  the  coft,  and 
moved  to  amend  his  writ  by  ftriking  out  the  name  of 
Amos  Arnold ;  which  was  allowed  by  the  court. 

Hannaball  verf.  Spalding. 

A  new  trial      "\T17"^*^  ^^  ^"^^  ^^  jrcvcrfe  a  judgment  of  the 

cannot  be  VV    county  court,  in  a  quitam  profecution,  bro't 

P**"**^ '"  *      by  faid  Spalding  againft  faid  Hannaball  before  a  juf- 

t9"t'oThc  civil    ^^ce,  for  ftealing  a  handkerchief  of  the  value  ot  t/"; 

part  only  with- and  of  which  faid  Hannaball  was  convidied  before 

out  the  other,   the  juftice  ;  and  appealed  to  the  county  court ;  and 

before  the  county  court  he  was  acquitted.'    Spalding 

afterwards  brought  a  petition  for  a  new  trial ;  on  thc 

ground  of  having  difcovcred  new  evidence ;  upon 

which  thc   county  court /granted  a  new  trial  in  faid 

caufe  as  to  the  civil  part  only ;  and  upon  the  new  trial 

Hannaball  was  found  guilty,  and  the  handkerchief 

judged  to  be  of  the  value  of  5/;  and  the  court  gavf 
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juiigttkmt  for  the  plaintiff  to  recover  1 5/lawf  ul  money 
the  three  fold  damages^  and  his  coil  taxed  at  ^^9. 

Efrors  ai&gned  are — ift.  Thatfaid  county  court 
ought  not  to  have  granted  a  new  trial ;  it  being  a 
criminal  profecution.  2d.  That  no  new  trial  could 
be  granted  as  to  one  part  of  the  fuit  without  the 
other.  And,  3d.  That  faid  county  court  ened  in 
rendering  the  final  judgment  in  faid  caufe.  Plea 
nothing  erroneous^ 

Judgment  manifeft  error.  Upon  the  ground  that  ft 
new  trial  is  not  to  be  granted,  in  a  climinal  caufe,  to 
a  profecutor,  unlefs  the  acquittal  was  procured  by 
fome  fraud  or  malpractice.  That  a  new  trial  cannot 
be  granted  as  to  on«  half  of  a  profecutionj  and  not 
die  other. 

Badcock  wrf»  Steadman. 

WRIT  of  error  to  reverfea  judgment  of  the  A  note  cannot 
county  court,  in  an  aftion  brought  by  Stead-  $^i?^g^~X 
man  againft  Badcock  upon  a  note*  ^^^y  t^  ^ ^e' 

promillce. 
To  which  Badcock  plead  in  bar — That  he  and  the 
plaintiff  were  traders  in  company,  and  upon  a  fettle- 
ment,  it  was  agreed  between  them,  that  he  (hould 
take  all  their  compahy  accounts  and  credits  to  himfelf, 
and  coUeQ,  them  for  his  own  ufe  ;  and  that  he  fhould 
give  faid  Steadman  therefor,  the  note  on  which,  &c* 
and  that  the  note  on  which,  &c.  was  executed  and 
delivered  to  faid  Steadman  upon  this  exprefs  agree- 
ment and  condition,  viz.  that  the  plaintiff  (hould  de- 
liver to  the  defendant  all  the  company  papers  and  ac- 
counts, and  that  faid  note  fliould  not  be  of  force,  nor 
be  operative  as  his  note,  until  he  fhould  have  time  fuf- 
ficient  to  colled  faid  debts  in  order  to  pay  it ;  and 
avers  that  he  has  not  had  fufficient  time  to  coUeA 
fiud  accounts  and  debts,  &c. 

To  this  plea  in  bar,  the  plaintiff  demurred ;  and 
judgment  was— That  the  plea U  iofufficient;  and  the 
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judgment  of  the  county  court  was  affirmed  upottditf 
writ  of  error.  For  a  parole  condition  cannot  be  fet 
up  to  control  a  written  fecurity  executed  and  deiiT« 
ered  to  the  partj  himfclf. 

AUIn  verf.  Hifcock* 
o°  •«'^rc-     XTTRIT  of  error,  to  reverfe  a  judgment  of  a  juf- 

thccwrtor-         W     **C^' 
dercd  the  orig- 
inal record  of       The  defendant  plead — ^That  there  was  no  fuch  re- 

bt^  i^uccd  ^^^^  *®  ^'^  *^*  ^"  ^^  ^^*^  ^^  error— the  plaintiff  re- 
fo/iofpe^oiL  P^^^^  ^^^^  there  was ;  and  prayed  the  infpe£lion  of 
the  record — ^the  plaintiff  then  produced  a  certified 
copy  from  the  juftice  in  proof  of  the  record  ;  and  the 
defendant  produced  alfo  a  certified  copy  from  the 
fame  juftice,  which  was  different;  upon  which  the 
court  fent  to  the  juftice  to  bring  his  original  record^ 
in  order  for  infpe&ion  \  upon  which  it  appeared  there 
was  no  fuch  record  as  fet  forth  in  the  writ  of  error, 
and  judgment  was  accordingly,  and  that  the  writ  a- 
bate. 

Fitch,  Judge  of  Probate  verf.  John  Lothrop,  &c. 

In  an  aaion  on  A  CTION  upon  the  adminiftration  bond,  given  for 
^u^^K^^l^*'"^  ^^  ^^^  ^^n.  In  the  declaration  the  penal  part 
^'Sy^d  *"^  *«  condition  of  the  bond  were  fet  forth,  with  to 
pofitivclyavei^  averment ;  that  the  defendants  had  never  paid  faid 
red.  penalty,  nor  performed  the  condition  of  faid  bond- 

To  this  declaration  the  defendants  demur — And 
the  following  exceptions  were  taken;  ift.  That  a 
bondfman  is  not  liable ;  unlefs  the  adminiftrator  haa 
.  committed  a  devaftaviU  and  in  fome  point  bettn  de- 
ficient in  his  duty ;  and  that  this  ought  to  appear  from 
the  declaration,  ad.  The  averment  is  that-  the  d&» 
fendants  have  never  performed  the  conditions  of  (aid 
bond ;  which  is  a  negative  pregnant,  for  the  admin-* 
iftrator  may  have  performed  the  conditions ;  although 
the  defendants  have  not.  Judgment  that  the  decla^ 
ration  is  infufficient. 


BEFOltE   JTJLT    A.  t).  1789.  8$ 

PPindbam  County^  Mnrch  Term^  A.  D.  lySi^ 
Ofgood  verf,  Lemuel  Grofvenor. 

ACTION  on  book  for  ^  pair  of  oxen.    Pica  owe  The  public  and 
nothing.     Iffue  to  the  court.  SSffJ^X 

The  cafe  was— The  defendant  was  a  deputy  com-  ^^^^^^^^^^ 
miffArj  of  purchafes ;  and  as  fuch,  applied  to  the  indibtcd'for 
plaintiff  and  bought  thefe  oxen }  aAd  fent  them  on  to  provifion  bo't 
the  arnif.  ^7  **»^ 

The  queftion  was — ^Whether  the  defendant  or  the 
public,  whofe  agent  he  was,  is  indebted  for  thefe  ox- 
en ?  By  the  court,  the  defendant  owes  the  plaintiff 
nothing  by  book,  for  the  defendant  a^ed  as  fervant 
to  the  puolic  in  the  purchafe  of  faid  oxenj'and  was 
known  to  the  plaintiff  to  be  fuch  when  the  credit  was 
givep. 


New-London  County^  March  Term^  A.  D*  if^^* 
HUlyard  verf.  Seamotis. 

PETITION  for  a  new  trial.     In  this  cafe  it  was  In  a  petition foi* 
determined  by  the  court— That  the  new  cvi-  *  fj^^j^^J^* 
dence,  muft  be  particularly  fet  forth,  and  the  names  bc^nMicdT^ 
of  the  witnefles  \  or  they  may  not  be  admitted,  ex- 
cept it  be,  to  the  fame  point,  to  which  others  named^ 
are  adduced* 


New-Haven  County^  Augu/l  Temiy  A.  D.  1784* 
Levi  Ires  verf.  Gilbert,  executor  to  Dorman. 

ACTION  of  affumpfit,  upon  a  parole  pronufe  made  ^  P^?°^^ 
by  faid  Dorman  in  his  life  time,  to  pay  the  ^^a  fonuJo 
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ycan,notwith-  plaintiff  fov  boardijQg  Usfon  two  j«a^ii  while  he 

of  fraud!*  &^     (houldlive  with  the  plaintiff,  as  an  apprentice,  to 

rau  »,     .    j^^^  ^^  praAicc  <rf  phyfic ;  and  avcra  that  he  boaurd- 

ed  faid  fon  two  years  as  aforefaid,  and  that  he  had 

QCTer  been  paid,  ^c. 

The  defendant  plead  in  bar — ^The  ftatute  againft 
jrauds  and  perjuries,  and  averred,  that  iaid  promife 
was  not  to  be  performed  ^thin  one  year  from  the 
making  of  it ;  and  that  there  was  iv>  note  or  mesiOv 
randum  made  of  faid  promife  in  writing 

The  pl^ntiff  demurred  to  the  plea  io  bar-r-And  the 
judgment  of  the  court  was^  that  the  plea  in  bar  ia  ii^ 
fujSicient :  For  the  confideration  had  contimiance  tp 
the  end  pf  the  two  years  \  and  it  is  a  contrail  execi^ir 
ted  on  the  part  of  the  plainiij^  aiid  fo  noi  ^tl^  t)|if 
ftatute. 


Hartfcr4  C(nMji^  S^.  Terrn^  A.  ^  178^ 

$t9i(€  vcrf,  Hurlfeut. 

Sarroib.  INFORMATION  for  counterfeiting  money  5  tru^l 
clil^rthnc-  JL  ^o  ^^  J*nr»  and  the  defendant  was  out  upw 
fendant  is  out  bail :  The  jury  returned  into  court  wiith  their  verdid^ 
upon  bail,  the  ^nd  the  defendant  being  called  did  not  appear  :  The 
r^dvrthc  vcr-  q^^^ftioo  ^a*>  whether  the  court  would  receive  tho 
dia,  unlefs  he  verdi A.  By  the  court,  the  defendant  muft  af^af ,  o» 
appears.  there  will  be  no  propriety  in  receiving  the  verdi£i. 


New-London  County ^  Sept.  Ternij  A.  D.  1784* 

Huntington  vhf.  Lothrop^  deputy  (heri£ 

U^:^tli  XKT^^^  ^^^'^^  *^  '^'*^*  Hg«eiit  of  tha 
V  V     county  court,  in  an  a£kion  brought  by  faid 
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Huntington  againft  faid  Lothrop  ;  dechring  that  he  ^^  county.and 
recovered  a  judgment  and  execution  before  the  coun-  ^rt't^Jhat 
tjf  court  in  the  county  of  Windham  againft        for  ^hich  granted 
£         lawful  money»  that  he  delivered  faid  execution  the  execution. 
to  the  defendant,  who  then  was  a  lawful  deputy  of 
tlie  (herifF  of  Windham  county,  to  levy  and  collect ; 
as  by  the  defendants  receipt  ready  to  be  ihewn  in 
court  appears,   &c.  and  averred  that  the  defendant 
had  not  levied  and  colle£ted  faid  execution,  &c. 

The  defendant  plead  in  abatement — ^Thatfaid  exe- 
cution was  granted  on  a  judgment  of  the  county  court 
ia  the  county  of  Windham ;  and  that  he  is  liable  to 
be  fued  only  before  the  county  court  in  the  county 
of  Windham ;  and  that  the  county  court  in  the  coun- 
ter of  New*London  hath  not  jurifdi&ion  of  faid  ac- 
tion. 

A  demurrer  was  given  t6  the  plea — And  by  the 
county  court  the  plea  was  judged  to  be  fufficxent.  And 
upon  the  writ  of  error  the  judgment  was  reverfcd  by 
the  fuperior  court,  upon  tne  ground  that  this  is  an 
adion  at  common  law,  and  not  upon  the  ftatute. 

Cal-ey  verf.  Prentice 

ACTION  of  indebitatus  aflumpfit  for  money  had  ^^^^^^^ 
.  and  received  for  the  plaintiff's  ufe.    Plea  non  £*  Hc"  for  nwrnl 
aflumpfit.     Jffiic  to  the  jury.  ey  paid  upon 

an  illegal  con« 

The  cafe  was— In  December  A.  D.  1780  the  de-  ^^'^'^'^ 
fendant  was  commandant  of  the  Fort  at  New  Lon- 
don *,  and  the  plaintiff  was  going  out  with  his  veffelf 
ioaded  with  oats  \  having  the  governor's  permit  to 
tranfport  them  to  Newport,  but  had  not  given  bond 
agreeable  to  the  ftatute ',  the  defendant  feized  the 
yeffel  and  cargo  ;  upon  which  the  plaintiff  gave  the 
defendant  j^  145,  to  let  him  pafs  ;  which  the  defend- 
ant received  and  permitted  the  plaintiff  to  pafs  with- 
out giving  bonds.  Verdi£t  and  judgment  was,  for 
the  plaintiff  to  recover^  being  money  paid  upon  an  il- 
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legal  confideration,  and  which  the  defendant  had  n# 
right  to-  hold  or  retain. 

Hartftiom  verf.  Halfey, 

ininaaion  by  'XTIT'^^  ^^  cnor,  to  revcrfe  a  judgment  of  the 

an  officer  a-         VV     co^^ty  court  in  an  a£lion,  brought  by  Hartf- 

Sl^for'p7op  horn  againft  Halfey  ;  declaring  that  at  a  certain  time, 

crty  taken  en    he  had  a  certain  execution  as  an  officer,  to  levy  and 

execution,  it      coHe£t ;  that  he  levied  it  upon  a  horfc,  the  property 

to'!I^cr"h^'^  °^  ^^^  debtor,  and  pofted  it  as  the  law  direfts  ;  that 

the  judgment  is  "P^"  ^^  rcqucft  of  the  defendant,   he  delivered  faid 

unfatisfacd.        horfe  to  him  to  keep,  in  confideration  whereof,  the 

defendant  agreed   and  promifed  to  re-deliver  faid 

horfe  to  the  plaintiff  on  the         day  of        &c.  as  by 

the  defendant's  receipt  ready  to  be  produced  in  court 

appears  ;  and  that  the  defendant  difregarding  his 

promife,  hath  never  re-delivered  faid  horfe,  &c. 

To  this  declaration  the  defendant  demurred  }  be- 
caufe  there  is  no  averment,  that  faid  judgment  and 
execution  remain  in  force,  unreverfed  and  unpaid. 
The  county  court  judged  faid  declaration  to  be  infuf- 
ficient ;  which  judgment  was  reverfed  by  the  fuperior 
court  upon  the  writ  of  error ;  becaufe  thofe  aver- 
ments are  unneceflary  in  the  declaration,  in  an  a£iion 
brought  by  an  officer  againft  the  receiver  of  property 
taken  by  execution^ 


New-Haven  County  adjourned  Superior  Courts  A. 
D.  1784. 


A  perfon  ille- 


Jack  Arabas  verf.  Thomas  Ivers. 


gaily  »">P^^^-  »TpHE  cafe  was — ^Jack  was  a  flave  to  Ivers,  and  en- 
charg<^  upon  a  JL  ^^^^^  into  the  continental  army  with  his  maf- 
habeas  corpus,  tcr's  coufent — fervcd  during  the  war,and  was  difchar-i 
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ged.  Ivers  claimed  him  as  his  fervant ;  Jack  fled 
from  him  to  the  eaftward,  Ivers  purfued  him,  and 
took  him  and  brought  him  to  New*Haven  on  his  re- 
turn to  New-York,  where  he  belonged,  and  for  fafe- 
keeping  while  he  ftayed  at  New-Haven,  he  got  the 
gaoler  to  commit  Jack  to  prifon  ^  and  upon  Jack's 
application  to  the  court,  complaining  of  his  being 
unlawfully  and  unjuftly  holden  in  prifon,  the  court 
iflued  a  habeas  corpus,  to  bring  Jack  before  the  court ; 
alfo  ordering  the  gaoler  to  certify  wherefore  he  held 
Jack  in  prifon  j  which  being  done,  Ivers  was  cited  be- 
fore the  court  ;  and  upon  a  fummary  hearing,  Jack 
was  difcharged  from  his  imprifonment,  upon  the 
ground  that  he  was  a  freeman,  abfolutely  manumitted 
from  his  mafterby  enliftingand  ferving  in  the  army 
as  aforefaid. 

Pruden,  &c.  verf.  Northrup. 

WRIT  of  error  is  brought  to  rcvcrfc  a  judg-  A  new  tml . 
mentofthe  maritime  court  in  granting  a  ^J^^^*^ 
new  trial  upon  the  petition  of  Northrup  vs.  Pruden,  where  the  ac- 
&c.  alledging  that  he  feized  and  libelled  a  certain  yef-  quittalwatpro- 
fel  and  cargo,  belonging  to  them,  for  contravening  ?".'^^J^P^ 
the  embargo  laws  \  and  that  upon  trial  the  veflel  and 
cargo  was  acquitted  :   That  he  has  fince  difcovered 
that  one  Helms,  who  was  the  principal  witnefs  for 
the  claimants,  and  by  whofe  teftimony  the  veflel,  &c* 
was  cleared,  was  intereflied  in  the  veflel  and  cargo, 
and  really  (wore  for  hin>felf ;    to  which  petition  a 
plea  in  abatement  was  given,  that  this  is  a  profecution 
of  a  criminal  nature,  and   no  new  trial  ought  to  be 
granted  in  favour  of  the  libellant ;  that  the  plea  was 
judged  infufficient;    and   on   a  hearing   upon  the 
merits,  a  new  trial  was  granted,  and  the  veflel,  &c. 
finally  condemned.     Error  afligned  is,   that  faid  plea 
in  abatement  ought  to  have  been  judged  fufiicient 

By  the  fuperior  court — ^There  is  nothing  errone- 
ous in  the  judgment  complained  of;  the  concealment 
of  Helms's  intereft,  and  producing  hiixi  as  a  witnefs, 
whereby  the  acquittal  was  procured,  w^  a  fraud  and 
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impofidon,  not  only  upon  the  libeliant,  but  upon  dbe 
law  and  upon  the  courts  for  which  caivfe  a  new  trial 
ought  to  be  granted. 


Windham  C<nmiyy  adjourned  Superior  Cmrty  Jan. 
A.D.  1785. 

Littfe  verf.  Fowler,  adtiiiniflrator  of  Wanicr. 

Where  the  fe-  XT  TRIT  of  error,  to  rererfe  a  decree  in  chancery 
deb? wa^'ad-  VV  ^^  ^^^  county  court,  on  a  petition  brought  by 
judged  void  at  faid  Fowlcf  VS.  Little  ;  ihewing  that  faid  Warner 
tow,  chancery  was  bound  for  Little's  debt  in  the  (late  of  New- York, 
decreed  apay-  ^^^  (j^j  fuflFeredand paid/ioo,and  was  holden  to  pay 
debt.  ^^"  P^^  cent*  intereft  ofV  »id  debt)  and  that  faid  Little 

to  reimburfe  and  indemnify  faid  Warner,  gave  him 
hid  note  for  faid  fam^  and  wrote  it  for  teh  per  cent. 
Intereft  \  that  ftid  Wartier  being  informed  that  ten 
per  cent,  was  unlawful  intereft  and  would  deftroy 
nis  TiCAts  he  caufed  the  ten  per  cent,  to  be  altered  to 
fit  pet  cent,  and  that  upon  the  death  of  Warner  faid 
Fowler  wat  appointed  his  adihiniftrator )  that  he  fued 
faid  Little  upon  faid  note  and  that  he  had  airoided 
faid  note,  by  proving  it  had  bfeetl  altern^d  by  Oiid  Waf- 
ner  fince  it  was  executed,  atid  that  he  is  reiiiedilefs  at 
law,  and  pirayg  that  faid  Little  be  decreed  to  pay  the 
principal  and  lawful  intereft  of  the  fum  which  faid 
Warner  had  fuffered  atid  been  obliged  to  pay,  on  ac- 
count of  his  being  bbndfman  for  ftstid  Little  a«  afore- 
faid. 

The  county  court  heard  th«  p«titidh  and  gtahfM 
the  prayer,  and  decreed  payiticnt  to  be  ttiade  of  the 
principal  and  the  lawful  intereft,  and  gtaiit^  ah  et6* 

cution  for  the  fame. 

Error  iffigncd  id— -That  a  cburt  of  chancttty  odght 
not  to  ifitefpofe  to  grartt  tehef,  upon  a  note  rendtred 
▼Old  at  law,  by  thfe  jkattf  fe  dwn  #lt»ig  ddittg. 
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|i^9ie|it  ol  the  <:ovntj  oouit  wai  affirmed  in  the 

I  foperior  court ;  and  afterwards  it  was  carried  by  a 

writ  of  error  to  the  fupreme  court  of  enrorsj  and  the 

!'  decree  was  s^rmed  there. 

Wdle§  v^/.  Fvung,  admimllrator  of  Holaburt. 

I  ^  CIRE  FACIAS.    The  adminiftrator  plead  that  ^  j^ 

%J  he  tendered  lands  of  faid  deceafed  to  the  officer  cOTapdVcwd* 

[  who,  had  faid  executipD,  to  be  taken  and  appraifed  off,  itor  toufce  tkc 

^1  fatisfadion  thereof,  to  a  much  greater  value  than  ^1^^  ***  ^^ 
bxd  debt,  which  both  faid  officer  and  the  creditor  re-  ^^^iJ^ 
fufed  tp  s^ocept.    To  this  plea  a  demurrer  was  given. 

And  judgment — ^That  the  pka  is  infufficient  j  for 
i^a  a4xniniftr2^tor  cannot  compel  a  creditor  to  take  the 
lajodaof  ^e  deceafed  in  fatisfadion  of  his  debt. 


fgirfUld  Cwnty^  Feb.  A.  jD.  1785* 
Ketcbmn  verf.  Scribner, 

A   CnON  w  note,  for  ^28,  &c.  dated  in  A.  D.  a  soteghrea 
/\  1781.    To  which  the  defendant  plead  in  bar,  ^^J^^^^?^ 
Sat  in  A.  P-  177^  the  phintiff  w€Rt  to  LongJfland  a^bft  law," 
and  joined  the  enemy  ;  and  that  in  A.  D.   1781  he  may  be  avoids 
purchafcd  and   received  of  the  plaintiff,  at  Lloyd's  «^ 
Neck,  a  place  within  ihe  eoemiles  lines,  on  Long-Id- 
and,  a  parcel  of  goods  to  import  into  this  ftate,  con- 
trary to  law,  and  which  goods  were  imported  into 
tkisftate  9ccotclinglv,  and  faid  note  was  given  for  faid 
goods  and  for  no  otlier  confideration.     The  plaintiff 
replied  that  faid  note  was  given   for  value  received^ 
as  expreffed  and  acknowledged  in  faid  note — ^To 
which  the  defendant  demurred. 

And  jJndgnmnt  of  the  oouit  was-^That  the  r^y 
^  lh«  plawtiflf  it  iKfiifficieiit^ 
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New-Haven  County j  Feb.  Term^  A.  D.  1785. 

Phelps  verf.  Edwards,  adminldrator  on  the  coo- 
fifcated  eftate  of  B.  Arnold. 

No  appeal  Uet       A   PPEAL  from  probate.    The  cafe  was--Said 

^°K  *r  *^'^*^.    /\   eftate  was  reprefentcd  infolvent,  and  commif- 
wbofe  claim  is  5^  -^"  •   ^  j  ^  j  •        ^i        ,  • 

difallowed  b^    noners  appointed  to  receive  and  examine  the  clauns 

cominUnonen    of  the  creditors ;  Phelps  had  a  claim  againft  faid  Ar- 

oo  aainfolvcnt  nold's  eftate, andcxhibited  it  to  the  commifBoners;  the 

'*  comn>ifConers  difallowed  the  claim,  and  made  return 

to  the  court  of  probate ;  which  return  of  faid  coni- 

miiBoners  was  accepted  by  the  court.    Phelps  takes 

an  appeal  from  the  determination  of  the  court  of  pro« 

bate  in  accepting  faid  return  ;    and  afligns  for  rea^ 

fons,  that  he  had  a  juft  claim  againft  faid  eftate,  which 

he  exhibited  to  faid  commiilioners,  and  that  they  dif« 

allowed  it,  whereas  it  ought  to  have  been  allowed. 

The  appellee  plead  in  abatement — ^That  by  the 
ftatute  in  fuch  cafe  provided,  the  doings  of  commif- 
fioners  and  their  difallowance  of  a  claim,  is  final  and 
conclufive  againft  creditors,  and  that  neither  the 
court  of  probate,  nor  this  court,  hath  right  or  power 
to  examine  after  them,  nor  to  fet  afide  their  doings 
merely  becaufe  the  commii&oners  have  difallowed  the 
claim.    To  which  the  appellant  demurred. 

And  judgment — ^That  the  plea  was  fufficient. 


Hartford  St^ior  Court j  March  Term^  A.  D» 
1785. 

Allin  and  Wife  veff.  Bunce. 
^^1^1^*      A  CTlONofeJeamentforapieceofland.     The 


ACTION  of  eu 
cafe  from  tb< 


cafe  from  the  declsuration  and  pleadings  was 
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lhiu*««-Capt.  Knowles  of  Hartford,  in  and  by  his  lafl:  l^cirs  of  his 
will  and   tcftamcnt,  dated  the  30th  of  Nov.  A.  D.  ^l^^^f 
17^3,  devifed  certain  lands,  including  the  demanded  ever  cr»tc/a 

Eremifes,  to  his  fon  Samuel  and  to  the  heirs  of  his  fee-taiL 
ody  forever.  The  teftator  died  and  his  will  was 
proved  and  approved.  Samuel  Knowles,  the  devifee, 
married  and  had  heirs  of  his  body,  the  plaintiiF's 
wife  being  one,  and  then  faid  Samuel  fold  and  con*^ 
veyed  the  eftate  in  fee  to  the  defendant,  and  is  fince 
dead. 

The  queftion  made  in  this  cafe  was — ^Whetherthis 
was  a  fee  conditional  in  Samuel  the  fon,  or  a  fee-tail. 

By  the  court  it  was  adjudged  to  be  a  fee-tail  in 
Samuel  the  fon,  and  the  plaintiff  had  judgment  for 
the  land  demanded. 

The  cafe  of  John  Kimberly  vj.  *  Hale,  adjudged  at 
Hartford  on  a  fpecial  verdiA,  was  quoted,  in  which 
cafe  the  jury  found  the  following  fa£isin  a  fpecial  ver- 
di€t,  VIZ,  That  in  April  A.  D.  1727,  Samuel  Smithy 
icn.  made  a  fettlement  of  his  eftate  to  certain  ufes, 
viz.  firft  to  himfelf  for  life,  then  to  his  fon  Samuel 
and  the  heirs  of  his  body  lawfully  begotten  ;  and  in 
default  of  fuch  heirs  to  his  fon  Jdfeph  and  the  heirs 
of  his  body  lawfully  begotten ;  and  in  default  of  fuch 
heirs  then  to  his  own  right  heirs.  That  Samuel,  fen« 
died,  and  Samuel  the  fon  entered  into  faid  eftate 
and  was  feized  ;  and  without  having  any  heirs  of 
hisbody,  in  A.  D.  1734  he  conveyed  (aid  eftate  to 
his  fifter  Rachel ;  that  thereupon  faid  I^achel  enter- 
ed and  was  poflefled,  and  under  her  the  plaintiff 
clumt.  That  in  A.  D.  1749  Samuel  the  younger 
died  without  heirs  of  his  body,  and  that  thereupon 
the  faid  JofephSmith,  entered  upon  the  eftate,  claim- 
ing the  fame  as  tenant  in  tail  by  force  of  the  deed  of 
fettlement  aforefaid,  and  leafed  it  to  the  defendant 
for  a  tcgttapt  yet  expired  ;  who  entered  and  did  the 
fads  coSpSned  of  in  the  plaintiff's  dieclaration. 

And  thereupon  put  the  queftion  of  law  to  the  court 
won  the  U£k%  aforefiud— Whether  the  faid  Jofeph    , 
O 
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Smith  and  the  defendant  under  him,  had  right*  Uk  tUh 
ter  into  (aid  land^  &c.  The  court  adjudged  that  the 
faid  Jofeph  Smith,  and  the  defendant  under  Um,  had 
right  to  enter  into  faid  land  $.  and  thereupon^  judg- 
ment was  for  the  plaintiff  to  recoves. 

The  principal  cafe  of  AUin  and  Bimce  was  carried 
by  a  writ  of  error,  to  the  fupreme  court  of  erron^ 
and  the  judgment  of  the  (uperior  court  was  afitmed. 


Wmdbam  County j  March  Term^  A.  D^  i78> 
Carpenter  verf.  Crane. 

A  note  givm  A  CTION  on  a  note,  dated  the  29th  of  Dec.  Tbu 
on  Saturday  JfY.  defendant  plead  in  bar.  that  6ad  note  was  ta^ 
mght  if  good,    ^^^j^j  ^^  ^^  ^Q^  ^£  Dcc^ which  was  Sunday  o9 

Lord's  day,  and  not  on  the  29th  ot  iaid  Dec  die  da|i 

it  bears  date. 

The  plaintiff  replied,  that  the  defendant^  broAea 
was  purfuedand  arrefted  by  the  plaintiff  for  a  theft^ 
charged  to  have  been  committed  on  Saturday  the 
29th  near  night,  and  the  plaintiff  wa«  s^ut  to  have 
him  committed  to  goal,  when  the  defendant  interpo« 
fed  for  the  relief  of  her  brother,  and  a  negociation  fat 
a  fcttlement  commenced  between  the  parties,  and 
continued  until  about  two  o'clock  on  Saturday  nighty 
tvhen  it  was  compleated,  and  the  note  was  then  eaw-» 
cuted  and  given  to  the  plaintifl^  m  fattsfa£tioR  of  the 
damages  and  coft,  and  to  procure  the  releafe  and  di£* 
charge  of  her  faid  brother— ^-withbut  that,  that  faid 
note  was  executed  and  given  on  the  30tk  of  iaid 
Dec.  ^htch  was  Lord's  day^    Demurrer* 

Judgment — ^That  the  reply  of  the  plaintiff  is  fuffi* 
cient  and  for  the  plaintiff  to  recover  ;  for  t^iat  iaid 
note  was  given  in  the  night  feafon  preceding  thefA» 
batli^  when  there  is  no  law  which  exprefsly  forSSs 
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3t,  at  that  declares  fach  note  to  be  void — and  in  Ms 
particular  cafe,  it  appeared  co  be  an  interference  to 
prevent  theimprifonment  of  the  brother. 


Hartford  Cmtnty^  Sept.  Term^  A.  D.  1785. 
Mills  'verf.  Borroughs. 

A     WRIT  of  error,  complaining  of  a  judgment  of  ^n  artntnuio^ 
X^   a  juftice  in  an  adiion,  brought  by  faid  Bor-  Doteforten 
roughs  againft  faid  Mills,  upon  a  note  for  ten  pounds  po"*>d»  °ot 
Jawful  money  and  witneffed  by  ttvo  witneffes.     To  !TIu  1^„!7 
which  laid  Mills  plead  in  abatement,  that  faid  note  ter  of  juftice. 
was  executed  and  delivered  into  the  hands  of  certain 
arbitrators,  to  hold  and   deliver  to  faid  Borroughs, 
upon  condition  they  made  and  published  their  award 
upon  certain  matters  fubmitted,  and  he  failed  to  a* 
Ude  it,  to  compel  him  to  perform  the  fame  ;  and ' 
diat  faid  note  is  not  for  money  only,  as  it  purports  to 
ht  on  the  face  of  it,  and  that  the  fame  is  not  cogniza- 
Ue  before  a  fingie  minifter  of  juftice,  but  before  the 
county  court.    Demurrer. 

Judgment — ^That  the  plea  is  infufEcient,  and  that 
the  ilefendant  anfwer  over  to  the  adion  ;  and  after- 
wards judgment  was  rendered  by  faid  juftice  for  faid 
Borroughs  upon  the  merits. 

Error  aflign^d  is — ^That  faid  juftice  ought  to  have 
judged  faid  plea  in  abatement,  lufficient. 

Judgment  of  the  court — ^That  there  is  manifeft 
error  in  the  judgment  complained  of  \  for  arbitration 
notes  are  confidered  as  obligations,  given  to  compel 
the  promiilbr  to  perform theaward,that  (hall  bemade, 
by  the  arbitrators,  and  is  fufpended  upon  that  eondi- 
l&n ;  and  the  fttin  awarded  and  intereft,is  the  rukcf 
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New-London  County^  Superior  Qmrty  Sept  A.  D. 
^785- 

Ifham,  adminiftrator  on  the  efhite  of  Benjamin 
Fitch,  verf.  Avery. 

A  deed,  &c.  of  A  CTION  of  ejeftment,  for  a  piece  of  land  that 
th^**'  TntoHf  -^^  belonged  to  Benjamin  Fitch,  deceafed,  whofc 
diflcfzcd,^8  to  cftsitc  was  infolvent ;  declaring  that  faid  land  was  or- 
cvcry  purpofc  dcred  by  the  court  of  probate  to  be  fold  for  tlie  pay- 
nuU  and  void,   ment  of  faid  Fitch's  debts,  and   that  the  defendant 

had  wrongfully  entered  into  the  pofleiSon  of  it,  and 
■  diflcized  the  plaintiff  thereof  and  ftill  held  the  pof- 

feflion  thereof  again  (I  law  and  right. 

The  defendant  plead  in  bar — ^That  the  plaintiff  as 
adminiitrator  aforefaid,  purfuanc  to  an  order  of  the 
court  of  probate,  fold  faid  land  to  Daniels,  and 

by  deed,  dated  the  day  of        duly  executed,  ac- 

knowledged and  recorded,  did  grant,  bargain  and 
fell  faid  lands  to  faid  Daniels,  for  the  confideration 
of  and  in  and  by  faid  deed,  did  covenant  to 

warrant  faid  lands  to  faid  Daniels  againit  all  claims 
and  demands  in  the  law  whatever,  and  that  thereby 
the  plaintiff  is  eftopped  and  debarred  of  demanding 
and  recovering  faid  land  againft  his  own  deed  and 
warranty  aforefaid. 

The  plaintiff  replied — ^That  true  he  did  execute 
faid  deed  to  faid  Daniels  as  aforefaid  ;  yet  he  fays, 
that  at  the  time  of  executing  faid  deed  aforefaid,  to 
faid  Daniels,  he  the  plaintiff  was  difleized  of  faid  land 
by  the  defendant,  and  ouded  of  the  pofleflion  \  and 
that  the  faid  Ij)aniels  was  not  in  poffeflion,  and  by  the 
ftatute  of  this  (late  made  to  prevent  the  felling  of 
difputed  titles,  faid  deed  is  utterly  void  and  of  no  ef- 
feft,  and  was  fo  adjudged  by  the  fuperipr  court,  in 
an  aflion  of  ejedment  brought  by  faid  Daniels  a- 
gainft  the  defendant  to  recover  faid  land. 

To  this  replication  a  demurrer  was  given,  and 
judgment — that  the  reply  is  fufBcient  ;  for  that  faid 
deed  is  void  by  the  ftatute  in  every  partj  and  to  every 
intent  and  purpofc. 


tlOQ. 
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Worthington  verf.  Hollifter. 

ACTION  of  aflumpfit  ;   declaring,  that  on  the  Aneiecutio. 
iithofDec.  A.D.  1782,  the  plaintifF  being  roZ^oU;. 
1  a  deputy-(heriff,  had  in  his  hands  an  execution  in  fa-  runs  to  the 

vor  of  John  Diihon  vs.  John  Welles,  dated  the  4th  next  court, 
,  of  Oa.  A.  D.  1782,  and  made  returnable  according  J»^c*»"fi»tT 

^  to  law,  which  execution  ilTued  on  a  judgment  of  the  from  the  date 

county  court,  in  the  county  of  New-London.  Thaton  ofthecxecu- 
faid  iiih  of  Dec.  A.  D.  1782  he  levied  it  on  a  quantity 
I"  of  fait,  the  property  of  faid  Welles,  which  the  plain- 

tiff* delivered  to  the  defendant  at  his  (lore  to  keep  and 
i  re-deliver,  at  the  end  of  twenty  days,  at  which  time 

I  he  had  pofted  it  for  fale  :  And  that  in  confideration 

thereof,  the  defendant  aflumed  and  promifed  to  de- 
liver faid  fait  to  the  plaintiff  at  the  end  of  twenty  daySy 
&c.  which  he  never  did,  &c. 

Flea,  non  affumpfit.  Ifiue  to  the  jnrv.  It  appear* 
ed  that  the  next  county  court,  after  tne  date  of  the 
execution,  in  the  county  of  New-London,  fat  on  the 
4th  Tuefday  of  Nov.  A.  D.  1782. 

The  defendant  infifted  that  the  return  day  of  faid 
execution  was  paffed,  at  the  time  when  it  was  levied, 
and  that  it  had  become  of  no  force ;  and  that  the 
plaintiff  a£ied  without  authority  and  was  a  trefpaffer. 

The  court  agreed  and  determined — ^That  after  the 
return  day  of  an  execution  is  expired,  an  officer  has 
no  right  to  levy  ;  but  the  court  obferved,  that  the 
.ftatute  required  that  executions  (hould  be  made  rc' 
tumable  within  fixty  days  or  to  the  next  court,  if  there 
are  fixty  days  to  the  next  court — ^that  when  an  execu- 
tion is  prayed  out  within  fixty  day»  of  the  next  court, 
and  made  returnable  accprding  to  law,  it  is  returnable 
to  the  next  tourt  which  hath  fixty  days  from  the  date 
of  the  execution  and  the  feffion  of  the  court,  which 
will  make  thi^  execution  returnable  to  the  counlj 
court  in  June  A.  D.  1783 — ^further,  the  officer  is  ref- 
ponfible  at  all  events  for  the  fait. 

Aod  verdi£l  and  judgment  was  for  the  plaintiff. 
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Bdl  exonera- 
ted bj  a  final 
]u4gmait  in 
favor  of  the 
defendant,  al- 
though fuch 
judgment  be 
afterwards  re- 
▼erfed  for  er- 


Butler  vdff.  Bifiel. 

SCIRE  FACIAS,  on  fpccial  bail  given  for  one 
Wales,  by  the  defendant  \  fetting  forth  the  ac- 
tion and  the  bond,  that  faid  caufe  was  appealed  into 
the  fuperior  court ;  when  and  where  upon  a  demur^ 
rer  to  the  declaration,  judgment  was  given  for  the  de- 
fendant faid  Wales ;  which  judgment  was  afterwards 
reverfed  upon  a  writ  of  error  by  the  fupreme  court 
of  errors,  and  fent  back  to  the  fuperior  court ;  and 
that  faid  fuperior  court  gave  judgment  for  ihe  plain- 
tiff faid  Butler  to  recover  of  faid  Wales  £  dama- 
ges, and  coft  ;  for  which  he  had  an  execution  and 
delivered  it  to  a  lawful  officer,  who  made  return  there- 
of with  non  efi  inventusy  endorfed  thereon,  and  that 
the  debtor  faid  Wales,  was  gone  out  of  the  country, 
praying  for  remedy  agarnft  dde  bondfman,  8cc. 

The  defendant  plead  in  bar— The  firft  judgment 
which  was  rendered  in  the  fuperior  court  in  favor  of 
faid  Wales,  that  the  fame  was  a  final  judgment  in  faid 
caufe,  and  that  the  defendant  was  thereby  wholly  dif«« 
charged  and  exonerated  from  his  faid  bail  bond.' 

Plaintiff  replied — That  faid  judgement  was  reverfed 
by  the  fupreme  court  of  errors,  and  that  there  was 
no  fuch  record  and  judgment  exifting  and  in  Force,  as 
the  defendant  had  alledged  in  his  plea  in  bar. 

To  this  reply  the  defendant  demurred. 

Judgment — That  the  reply  of  the  plaintiff  is  infuf* 
ficient,  upon  the  ground  that  the  bail  was  difcharged 
and  exonerated,  by  the  firft  judgment  in  the  fuperior 
court ;  notwithftanding  it  had  been  reverfed  for  er« 
Tbr  in  the  fupreme  court  of  errors. 

This  determination  of  the  fuperior  court  was^  af- 
terwards affirmed,  upon  a  writ  of  errorby  the  fnprelbf 
fourt  of  errors. 
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Penderfbn  n)€rf.  Mrs.  Avery,  adimoiftratruc  on 
her  Hufband's  eftate.  * 


A 


CnON  of  bool  debt,  for  :i  debt  due  from  faid  Crcditori  bar- 
deccafed.  rcdofth«r 

cuims  by  the 
dUaUowsnce  o^ 

Tlea  in  abatement — ^Thaftheeftateof  faid  deceafed  cornxniffioncm 


•was  reprcfented  infolveat,and  commiflioners  were  ap- 
pointed ;  and  that  the  plaintiff  exhibited  to  them,  the 
demand  on  book  for  which  this  a£lion  is  brought,  and 
was  by  faid  commiffioners  examined  and^difallowed. 

The  plaintiff  replied— That  faid  deceafed's  eftate  it 
not  infolvent,  but  fufficient  to  pay  all  the  debts  *,  and 
the  defendant  demurred  to  the  reply — Judgment  that 
the  reply  of  the  plaintiff  is  infufficient. 

This  judgment  was  afterwards  affirmed  in  the  fu- 
preme  court  of  errors.  Upon  the  principle  that  the. 
creditors  mud  be  concluded,  as  to  their  claims  by  the 
report  of  the  commii&oners  \  whether  the  eftate  turns 
out  to  be  infolvent  or  not ;  for  otherways  the  (ettle* 
iBcnt  of  eftates  would  be  greatly  delayed,  if  not  whol- 
ly prevented ;  and  executors  and  adminiftrators  be 
exiK>fed  to  great  rifk  and  damage. 


Martfa^rd  Cctmtyy  adjourned  Stferior  Courts  Nov* 
A.D.  1785. 

Prentice  verf.  Phillips* 

ACnON  of  book  debt.    Plea  owe  nothing.   If- Adtion  of  debt 
fue  to  the  jury-  o»  *>«o^  *\"fw 

*     '  money  paid  oa 

The  plaintiff's  book  coniifted  of  a  charge  for  ;^2oo  not  bceaappU- 
hard  money  paid  to  the  daughter  of  the  defendant  in  cd. 
May  A.  D.  1776,  on  account  of  a  note,  in  farorof 
iaid  FhiUipsy  which  had  not  been  applied.  » 


i 
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The  defendant  objeded  againft  faid  book  beingf ! 
given  to  the  jury,  and  alfo  againft  the  plaintiff's  being 
admitted  to  fwear  to  it ;  as  it  would  be  the  fame  in 
cffcA  as  admitting  the  plaintifFto  fwear  to  a  payment 
made  of  that  fum  upon  his  note — the  court  ruled  the 
objefiions  to  be  infufficient,  and  the  plaintiff  was  ad- 
mitted and  fworn  to  his  book^  and  recovered  t^e  Re- 
mand. 

King  vcff.  Phinehas  Lyman,  executor  de  Jan 
tort  of  Gen.  Lyman  deceafed. 

intormcdUng        A    (JTION  of  account  brought  agwnft  the  defen- 
Tftaic'cr  g'Ll.,  XJl  dant  as  executor  aforefaid. 

&c.  conveyed 

by  a  fraudu-         The  defendant  plead — That  he  was  not,  nor  ever 
iTld^ie^cd^''  had  been  executor  of  the  laft  will,  &c.  of  faid  Phinc-  •      - 
perfoR,wiil  not  ^^®  Lyman  deceafed,  nor  had  he  ever  adminiftered  as 
fubjea  a  man    fuch.     On  which  the  parties  were  at  iffue  to'the  jury. 

as  executor  dt 

fin  uH,  rpj^^  plaintiff  offered  evidence  to  prove  that  certain 

lands  which  were  the  property  of  faid  deceafed,  at  the 
time  of  his  death,  had  been  taken  and  difpofed  of  by 
the  defendant :  Alfo,  that  the  defendant  had  taken 
and  difpofed  of  certain  goods  and  chattels  which  were 
held  under  a  fraudulent  bill  of  fale,  given  of  them  by 
the  deceafed  in  his  life  time ;  which  evidence  was  ob«- 
je£led  to  by  the  defendant. 

And  by  the  court — ^The  evidence  is  irrelevant,  for 
no  intermedling  with  the  real  eftate  of  the  deceafed 
will  make  the  defendant  an  executor  defon  t^rt.  Nor 
will  his  holding  and  difpofing  of  goods  and  chattels^ 
conveyed  by  the  deceafed  in  his  life  time ;  although  j 

the  bill  of  fale  of  them  was  fraudulent;  for  though 
the  bill  of  fale  may  be  fraudulent  as  to  creditors,  it  is  ' 

good  and  valid  between  the  parties,  and  upon  thefe 
principles  all  evidence  of  this  kind  was  excluded. 
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Hartfmrd  Ccumy^  March  TermyA.  D.  1786. 

Richard  Gay,  &c  vetf.  Adams^  &c;  and  Lem- 
uel Bates. 

PETITION  in  chancery.    The  cafe  was— Pela- A  court  of 
tiah  Adams  late  of  Suffield  deccafcd,  owned  a  J^^^^  ?*^^ 
trad  of  land  lying  in  common  with  a  lot  which  be-  ^cSaufTwid 
longed  to  his  wife  \  that  the  faid  Pelatiah  died  \  hid  atidedefedHve 
wife  took  adminiilradon  upon  his  eftate  ;  which  wa$  atlaw,if  juftice 
feprefented  and  found  to  be  greatly  infohent.    That  ^^'i^^'^'  *^ 
Ihe  afterwards  intermarried  with  one  Darius  Pinney^ 
whereby  he  became -adminiftrator  in  her  right  \  they 
then  joined  in  a  deed  of  the  land  which  belonged  to 
the  deceafed,  and  of  the  land  which  belonged  to  the 
wife,  to  Nehemiah  Strong  for  a  valuable  confidera«* 
tion  ;  this  deed  was  not  fignedby  them  as  adminiftra* 
tors.     Strong  fold  and  conveyed  faid  lands  for  a  val-* 
uable  cotifideration  to  the  petitioner,  who  went  intd 
the  pofleflion  :  And  after  a  number  of  years  had  elap^^ 
fed|  the  children  and  heirs  of  faid  Pelatiah,  brought 
an  a£lion  of  ejectment  againft  the  peddoner,  for  thft 
land  which  belonged  to  their  father ;  and  in  a  trial  at 
law  before  the  fuperior  court,  they  recovered  judg- 
.  inent  for  the  fame»  j^pon  the  ground  that  the  deed 

I  from  faid  Pinney  and  wife  the  adminiftrators,  to  faid 

Strong,  did  not  pafs  the  tide ;  becaufe   no  order 
from  the  court  01  probate  to  them  to  fell  faid  land, 
cpuld  be  produced  or  found ;  that  after  the  recovery 
i  at  law  aforefaid,  Lemuel  Bates,  who  n^as  perfe£tly 

acquainted  with  the  fituation  and  circumftances  re- 
fpeding  the  tide  to  faid  land  ^  and  alfo  that  the  pe*^ 
titioner  meant  to  purfue  the  matter  further  \  applied 
to  faid  heirs  and  took  a  deed  of  it :  and  prays  that 
faid  Bates  in  whom  the  legal  title  now  is,  may  be  or- 
dered and  decreed  to  releafe  the  fame  to  the  peti<A 
tiooer. 

.^Four  objeAions  were  made  to  the  granting  of  this 
petition — ift.  That  Pinney  and  wife  did  not  fign  and 
sxecute  did  deed  to  Strong,  as  adminiftrators.     ad. 
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Tint  there  waft  no  ^Kdtt  «f  probate  to  tliem  Ki  (II« 

3d.  That  the  heirs  of  faid  Pelatiah  having  recovered 
faid  hnd  at  law,  a  court  of  chancery  wWl  not  intcc^ 
pofe  and  take  it  from  them.  4th.  Tliat  Lemuel  Bates 
fince  the  recovery  at  law  aforefaid,  had  purchafed  it 
for  ^  valuable  confideration,  and  taken  a  deed  of  tbe 
fame  from  faid  heirs. 

To  which  it  was  anfwered  by  thepetitionc^-^TIiat 
faid  deed  conveyed  all  the  rigbl  to  which  faid  Finney 
and  wife  had,  either  in  virtue  of  their  intereft  or  their 
authority,  ad.  That  it  is  the  provinee  and  tiuty  ff  « 
court  of  chaacery  to  relieve  agaii^ft  accideMa»  to  did 
defe£^ive  titles  \  and  to  infbrce  the  doing  of  iiibftan^ 
lial  juftice.  ^  That  faid  recovery  at  bw  wa6  a« 
gainil  equity,  and  by  realbn  of  a  defeA  in  the  pcti* 
ticM^er^s  law  title ;  arifiog  from  the  accident,  of  tilt 
court  of  pvoWte's  having  ooaitted  to  give  aa  order  to 
'  fell  faid  land,  or  of  faid  orders  havii^  been  mfplaord 
oar  loft.  4th»  That  faid  Bates  was  a  purchafer  with 
notice  of  all  the  circuaiftanee^  aitt^a4ing  (aid  title. 

The  court  granted  the  petition,  and  ordered  faid 
Bates  to  releafe  laid  land  to  efae  petitioner)  under  % 
penalty. 


Windbam  Cmmty^  Manb  Termy  A.  D.  17S7. 

Jones  TttryC  SteriiTAbbee. 
A  prifoncr't         A  CTION  for  the  eica^  of  Reuben  Huqtii^oft* 

going  out  of       jfX  ^^*  °^^  guilty*      i^U^  ^0  ^  court* 

prifon,  who  it 

uponbond«,is  The  cafc  wks — ^Huntington  was  imprifoncd  on  zn 
a  ncgiigottef-  execution  in  favot  of  Jones,  and  had*  the  liberty  of 
*"^  the  yard  upon  bonds  \  in  the  night  he  privatrty  went 

out  of  the  Hnnts  of  the  yard,  and  returned  again  be- 
fore morning,  within  the  Kmits,  unknown  to  the 
flieriff :  Afterwards  he  took  the  poor  prifoner's  oath  ; 
•pon  which  Jones  moved  to  the  eourrty  court|  and 
bad  kirn  affigned  in  fervice )  which  affifnmait  trpoa 
a  writ  of  error  was  reveifed  in  the  fuperior  court. 
Jones  after  all  thisi  found  out  that  Uunungton  had 
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iotn  o«t  of  the  Hmits  of  the  prifon  ia  Ae  night  afore* 
faid ;  brought  this  a&ion  for  the  c£capc,  and  on  the 
plea  of  not  guilty,  ifTuetothe  court;  the  court  found 
that  the  defendant  was  not  guilty  ;  upon  the  princi* 
pie,  that  Huntington*s  going  out  of  the  limits  of  the 

ETd  mfoTcfaid,  was  a  negligent  efcape,  and  that  upon       x 
6   return  to  prifon^  tt  was  lawful  for  the  fteritf'to 
Tetake  and  hold  htm,  and  which  had  in  h&  been  done, 
and  the  plaintiff  had  fufiered  nodung  thereby. 

Howard  iw^  Lyon. 

ACTION  of  falfc  ittMifonment.    Iffuc  to  the  ^  prifoner  up. 
■  onanczccutioa 

J^nr-  who  cfcapes. 

The  cafe  wa»-.the  defendant  was  a  conftaWe  of  ^^^^ 
the  town  of  Woodftock,  and  had  an  executbn  ag^nft 
faid  Howard,  and  took  him  by  it }  Howard  efcaped 
from  him,  and  went  to  Providence,  in  the  ftate  of 
Rhode-Ifland  ;  Lyon  applied  to  a  juftice  of  the  peace, 
and  got  an  efcape  warrant,  to  retake  him  ;  Lyon  pur-* 
fucd  Howard,  and  got  his  warrant  renewed  in  Rhode- 
Illand,  retook  him,  and  committed  him  to  the  keeper  of 
the  gaol  in  Windham ;  and  for  that  this  adion  is  bro^t. 

Verdid'  asd  judgment  that  the  defendant  is  not 

Etky-^For  an  officer  hat  right  to  purfue  and  retake 
\  prifoner,  wherever  he  can  find  him. 


Har^dCctmty^  March  Term^  jL  D*  i788# 
Hitchcock  veff.  Grant. 

WRIT  of  error,  to  reverie  a  judgment  of  the  Itisreqnifitc, 
county  court,  in  a  profecution  for  maintain-  *"  ^^^^  ^?  **• 
Mce  of  abaftard  child,  bropghtbj  faid  Hitchcock  w.  ^^lancc  for  a 
CEvant  upon  the  ftatulc.  The  defendant  plead  in  bar,  baft^^rd  child, 
4M4ie€ompla^naat  had  not  been  conftant  in  her  ac-  upon  the  ftat- 
cufation  of  laid  Grant,  and  that  Ihe  did  not  accufe  JlJotherlhargc 
him  of  being  the  father  of  faid  child  in  the  time  of  the  man  in  the 
her  travail.  »  time  of  her 

travaiL 

The  plaintiff  admitted  in  her  reply,  that  flie  did 
not^  and  ai&gn^d  fome  reafons  why  flie  did  jiot*    To 
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which  a  demurrer  was  given  ;  aad  the  county  court 
judged  the  reply  to  be  infufficient. 

Error  afligned — ^That  faid  county  court  ought  to 
have  judged  faid  reply  fuiBcient. 

And  the  judgment  of  the  county  court  was  affirmed 
by  the  fuperior  court  j  upon  the  ground  that  the  ftat^ 
uce  makes  her  charging  the  man  rn  the  time  of  her 
travail  an  effential  requifite,  in  order  to  the  plaintiff's 
having  or  maintaining  her  fuit  upon  the  ftatute  for 
the  maintainance  of  a  baftard  child. 


Hartford  County^  Sept.  Term^  A.  D.  1788. 

Tuttle  wij/T  Bigelow. 

Fotbcai-ancca  TTIT"^^^  ^^  error,  to  reyerfe  a  judgment  of  the 

good  confidcr-     W     county  court,  in  an  a£lion  of  aflun^Gt,  de- 

ation  of  a         claring,  that  for  a  valuable  confideration,  one  S.  Crow 

ThHroiSff^^  affignedtohim  a  note  againft  faid  Bigelow  for  a  quan* 

in  a  note  to  pay  ^ity  of  rum,  to  be  delivered  at  New-Haven  fonie  time 

the  money  to   in  February  ;  that  when  faid  notQ  became  due  he 

*  o^withftand     ®PP^^^^  ^®  ^^  defendant  for  the  pay,  and  informed 

ing adifchargc  ^'"^^ ^^ ^^^^ affignment ;  and  the  defendant,  not  then 

from  the  prom-  having  the  rum,  requeftcd  the  plaintiff  to  wait  on  him 

HTcc  who  is       until  June  then  next,  to  receive  the  rum  at  Hartford, 

bankrupt.         ^^  ^j^j^^^  propofal  and  requeft  of  the  defendant  the 

plaintiff  confented  and  agreed ;    and  the  defendant 

then  and  there  in  confideration  thereof  affumed  and 

promifed  to  pay  and  deliver  faid  rum,  due  on  faid  note 

to  the  plaintiff,  at  Hartford  aforefaid,  on  the         day 

of  June  aforefaid ;  which  promife  the  defendant  ham 

never  performed,  but  to  defraud  the  plaintiff  hath 

fince  his  faid  promife,  obtained  from  faki  CroW  a  dif- 

charge  of  faid  note,  who  then  was  and  now  is  a  bank* 

rupt  and  well  known  to  be  fuch  by  the  defendant-^ 

damage,  &c* 

Plea,  non  affumpfit  J  andverdift  for  the  plaintiff. 
And  the  defendant  moved  in  arreft  j  the  infuffiden- 
cy  of  the  declaration-^and  judgment  was  arretted  by 
die  county  court. 
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JBrror  aiBgnedf— That  the  county  court  ought  not 
to  have  arrefted  faid  judgment ;  for  that  faid  decla- 
ration was  fufficient. 

And  the  judgment  of  the  fuperior  court  is — That 
there  is  manifeft  error  in  the  judgment  complained 
of,  for  the  agreement  to  give  forbearance  to  June» 
and  to  accept  the  rum  at  Hartford,  on  the  requeft  of 
ihe  defendant,  is  a  good  confiderationof  the  promife. 


Windham  County^  Sept.  Term,  A.  D.  iyS8. 

Fayne,  &c,  vetf.  Bacon. 

Tp  RROR  to  reverfe  a  judgment  of  a  juftice  in  an  Whereatowa 
r^  a£tion  brought  by  Bacon  againft  Payne,  and  «^ed  before  a 
the  reft  of  the  inhabitants  of  the  town  of  Canterbury :  mS(have^» 
The  writ  was  ferved  only  fix  days  before  the  court.       dajt  notice. 

Plea  in  abatement — ^That  by  law  faid  writ  ought 
to  have  been  ferved  twelve  days  before  the  fitting  of 
faid  court.  The  juftice  judged  the  plea  infuflicient ; 
and  on  the  merits  gave  judgment  for  the  plaintiff! 

Error    affigned — ^That    did  plea    in  abatement    ' 
ought  to  have  been  judged  fufficient. 

Judgment — manifeft  error,  upon  the  ground  that 
the  ft^tute  requires,  that  twelve  days  notice  fliould  be 
given.  f 

Bugbee  verf.  Abbot. 

WHrr  of  error  to  reverfe  a  judgment  of  a  juf-  An  appeal  liea 
rice,  in  an  adion  brought  by  Abbot  vs.  Bug-  ^^^t*>^«; 
bee.    The  defendant  appeared  and  refufed  to  plead  j  ^n^i^^^^ 
and  judgment  was  given  againft  him  upon  nihil  dscit  \ 
the  defendant  moved  for  an  appeal  to  the  county 
court,  the  caufe  being  appealable,  and  the  juftice  de- 
nied an  appeal)  becaufe  he  did  not  plead ;  this  was 
affigned  ior  error  j  and  the  judgment  was  reverfed, 
for  the  defendant  was  in  court  and  an  appeal  ought 
)o}uye  been  granted. 
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Svpnm  Cmrt  ifEmn^  Od.  A.  D.  1789. 

El^zer  Fitch  verf.  Africa  Hamlin. 

In  a  loan  of  fS-  TT^  RROR  to  revcrfe  a  judgment  of  the  fuperior 
nal  fcitlemcnt  f^  coujt  rendered  at  Windham,  March  term,  A. 
not«,an  agree-  j)^  ,-g-  xcportcd  in  Kirbv,  page  a6o  ;  which  judg- 
ment to  fecure    ^      J    '  r  J  r      .u     r  II       •  r  .  •*      • 

there-payment  TBSitnk  was  rcTerfedfor  the  following reafons,  viz. 

offaid  final  fct- 

tlcmentsata  Hamlin  fucd  Fitch  upon  a  note  given  by  Fitch 
S*ot«of  the'''  »"^  Campbell  on  the  ift  of  March  1784,  for  16,839 
fame  tenor  date  doUtfB  and  i6r^o  in  fioal  fcttlement  notes,  received 
and  value,  with  to  be  repaid  in  notes  of  fame  tenor,  dates  and  value^ 
the  l^^ful  in-  in  fix  months  a^d  lawful  intcreft,      • 

tercftj  and  to  ^ 

give  a  note  for  •       •      ^ 

aftiftherfttm  In  bar  Of  which  Aftton,  -the  defendant  plead  die 
4ii  good  monev  ft^tuos  againft  ttikirtg^' unlawful  intereft,  and  that  more 
f^Vt^arrmte-  ^^^  lawfuHntereft  was  included  in  and  fecured  by 
meoMiw  a  cor-  faid  note  by  the  corrupt  agreement  of  the  parties,  &c. 
rupt  agreement  jjppn  which  thc  parties  wcTc  at  iflue  to  the  jury— 
h^rlx^^l  who  found  thc  following  vcrdiS,  viz. 
eninporfuance 

of  fuch  agree-  Hamlin  VS.  Fltdu  In  this  cafe  the  jury  £nd,  that 
™d^"db^"h  ^"  *^  ^^y  of  the  date  of  the  note  on  which,  &c.  it 
Satutc!  ^  was  corruptly  agreed,  by  and  between  thoplatntiiF 
and  faid  Camp^I  and  the  defendant  \  that  faid 
Campbell  and  the  defendant,  (hould  execute  thc  note 
on  which,  &c.  to  the  plaintiff;  and  it  was  alfo  a*- 
greed,  that  faid  Campbell  fhould  give  to*  the  plaimiff 
his  note  for  1 000  dollars  lawful  money,  for  the  loan, 
intereft  and  forbearance  of  the  fum  loaned  and  fecur- 
ed  in  the  note  on  which,  &c,  for  the  term  of  fix 
months,  over  and  above  the  laMrful  intereft  ;  and  that 
the  defendant  and  faid  Campbell  did  in  purfuanceof 
faid  corrupt  agreement,  and  as  part  and  parpel  of  the 
fame,  contraft,  make  and  execute  to  the  plaintiff  the 
note  on  which,  &c.  and  the  faid  Campbell  did  make 
and  execute  his  note  to  the  plaintiff  for  the  fum  of 
/300  payable  in  fix  months;  and  thatthere  is  inclu«* 
oed  in  and  fecured  by  faid  two  notes,  the  fum  of 
1000  dollars  in  filver,  for  the  loan,  intereft  and  for- 
bearance of  16,839  ^^^  16-90  dollars  in  faid  certiB- 
eateS)  over  and  above  the  lawful  intereft)  at  the  rate 
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ilfia  fcrccnt.  per  aanuniy  by  the  cormpt  agreencnt 
•f  iaid  pasties^  and  for  no  other  caufe  or  confiders^ 
lion  )  all  i»  anmncr  and  farm  as  the  defendant  in 
Im  pka  and  rejoinder  has  alledged,  and  therefore 
find  for  the  defendant  his  coA— which  Terdift  found 
the  defendant's  plea  in  bar  in  the  very  terms  of  it,  to 
betroCi. 

UpoB  which,  Hamlin  moTed  in  ahtft  of  judgment, 
tft.  That  the  iflbc  it  immaterial ;  ad.  That  iaid  note 
ii  for  final  fetdJement  fecarities,  in  a  depreciating  coa* 
ditkms  and  fohjeA  to  a  total  lofe  in  the  conrfe  of  fin 
montjn^ or  to  mose  -than  the  value  of  ^joolawfni 
money. 

.  Jndgment-^That  the  motion  to  arteft  is  iuffidcnt, 
and  a  repleader  ordered.  Upon  a  repleider  the 
pleadings  were  in  fubftance  the  fame  as  before  ^  to 
which  a  demurrer  was  given  by  theplatnti£^  and  the 
(ame  exoeptiofis  taken  as  in  the  motion  iu  ancft« 
Judgment— That  the  plea  in  bar  is  infnfficient.  The 
jndipnefit  of  the  fuperior  court  was  reverfcd,  for  tho 
following  reaibns,  .viz.  The  point  of  a  loan,  and  a 
cormpt  agreement  between  the  parties  and  William 
CuBfb^  was  upon  the  firft  triali  put  diredly  in  i& 
fuc  to  the  jury,  by  the  moft  correct  and  appfotv* 
ed  forms  of  pleading  ;  and  by  them  found  for  the 
plaintiff  in  error,  in  the  very  terms  of  the  iflue  join- 
ed ;  ibe  amft  of  judgment  goes  upon  the  ground^ 
dttt  no  corrupt  agreement  could  extft  in  a  cafe  of 
tbis  nature,  when  the  thing  loaned^  was  in  adepreci* 
adng  concUtion  and  of  a  perifbable  nature,  and  wheiu 
die  dcpreciatkNi  was  at  the  riik  of  the  lender. 

ift.  The  jury  were  the  proper  judges  not  only  o£ 
the  faA,  but  of  die  law,  diat  was  neceifarily  involved 
in  the  iffiie  i  not  only  that  there  was  in  fad  referred 
by  the  agreement  for  loon  and  forbearance^  more 
than  at  die  rate  of  fix  per  cent,  per  annum  ;  but  alfo 
sif  the  legal  dedndlion,  that  it  was  refeived  by  cor« 
rupt  agreement ;  if  the  circumftances  of  the  thing 
loaned  were  fuch,  that  no  corrupt  agreement  could 
arife  out  of  the  tran£i£kion»  the  jury  fli^uld  have    «- 
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found  for  the  defendant  in  error,  whatever  fumt 
were  fecured  by  the  notes  ;  but  as  they  have  found  a 
corrupt  agreement,  it  is  too  late  for  tne  court  to  fay 
there  was  no  fuch  corrupt  agreement }  the  point  b<N^ 
ing  determined  by  the  proper  judges. 

ad.  That  the  thing  loaned,  was  in  a  depreciating 
condition  and  of  a  periihable  nature,  does  not  ap- 
pear from  the  pleadings  ;  and  the  court  would  not 
determine  the  fa£l  by  an  inquiry  in  paiSf  nor  by 
any  matters  dehors  the  record,  upon  the  motion  in 
arreft  \  this  fad  therefore,which  was  the  fole  ground 
of  arrefting  the  judgment,  the  court  affumed  without 
pro^f. 

3d.  Had  there  been  evidence  of  the  fad,  it  would 
not  have  juflified  the  court,  in  arrefting  the  judgment^ 
or  for  giving  judgment  for- the  defendant  in  error  on 
the  demurrer ;  fpr  there  is  no  article  whatever  that 
can  be  loaned,  but  what  may  and  frequently  does, 
change  its  relative  value,  not  excepting  gold  and  fil- 
ver  coins ;  and  if  it  be  lawful  for  the  lender  to  referve 
more  than  at  the  rate  of  fix  per  cent,  per  annum,  to 
fecure  him  from  a  poffible  lofe,  arifing  from  a  depre* 
ciation  in  one  thing,  he  may  in  all  ;  but  this  would 
deftroy  the  ftatute  againft  taking  unlawful  intereft 
and  render  it  of  no  effedi. 

4th.  Whether  at  the  time  of  tiie  contrail,  in  the 
prefent'^cafe,  the  article  loaned  would  depreciate  or 
appreciate,  was  perfefUy  uncertain,  and  a  contrad 
which  in  its  creation,  was  ufurious,  could  never  be 
faved  by  a  fubfequent  contingent  lofs  in  the  value  of 
the  principal  loaned. 

5th.  This  contrail  was  not  a  bargain  of  hazard  as 
in  the  cafe  of  money  lent  on  bottomry  bonds,  where 
the  lender,  by  the  %(k  of  lending,  is  expofed  to  the 
lofs  of  his  whole  principal ;  but  in  thiscaCb  the  feco^- 
rities  loaned  were  equally  Hahle  to  lofs  by  deprecia* 
tion  in  wliofefoever  hands  they  were,  and  the  lend* 
ing  did  in  no  meafure  increafe  the  rifle. 
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Middk^  C^tmtyj  July  Tarmy  A.  /).  i;8^ 

I^K.  RICHARD  LAW,  Esq^,  chief  judge. 
ELIPHALET  DYER,  Esq.        "> 

ANDREW  ADAMS,  Esq^.         f  ^^ 

JESSE  ROOT,  Esq;  >  judges. 

CHARLES  CHAUNCY,  Esq.    3  ^ 

Thomas  Dennie,  adminiftrator  of  John  Dennie 

verfus  Chapman  and  Bebee.  Theftatuterer- 

pedUng  abfen- 

ERROR  ;  complaining  of  a  judgment  of  the  ^"1"^" a  ^J*"^ 
county  court  on  a  note  given  by  the  defendants  Swdial  (brute. 
to  laid  John,  deeeafed,  dated  2nd  of  July,  A.  D.  1766  where  the  af- 
foTjfioo  lawful  money  with  intereft.    This  note  ^ff***  <>.^"o^« 
wasendorfed  to  Harrifon   Grey  and  the  defendants  ^*"^J^' i^  [j^^ 
notified  of  it,  and    this  fuit  is  for  his  benefit.     In  promiflec  re- 
Nov.  A.D.  1768  they  paid  Grey  two  years  intereft  maincdat 
and  ^50  principal  j  in  Dec.  A.  D.  1769,  they  paid  ^Sstl^.. 
£40  to  Grey — ^all  which  payments  were  endorfed  on  and  was  not  a 
^c  nof c.     From  the  commencement  of  the  war  baniompt ;  the 
Qfcy  was  inimical  to  the  country,  and  went  off  to  ^y"  "^ 
^  Britii)^  before  the  declaration  of  independence,  (Utute. 
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and  never  was  a  TubjeS  or  citizen  of  the  United 
States ;  and  at  the  time  of  making  the  treaty,  was  a 
Britiih  fubje£l.  That  faid  John  Dennie  was  friendly 
and  ever  remained  in  the  country  until  his  death,  and 
that  the  plaintiff  alfo  was  friendly  and  always  dwelt 
in  the  country  at  Bofton. 

It  is  further  ftated  in  the  pleadings — ^That  the  de- 
fendants colleded  the  money  in  continental  bills,  to 
pay  faid  debt  ^  but  by  reafon  of  faid  Grey's  being 
gone  with  the  note,  they  could  find  no  perfon  to  pay 
it  to  ;  and  that  it  depreciated  in  their  hands  :  And 
pray  to  have  faid  note  chancered  both  as  to  the  princi- 
pal «nd  intereft,  agreeable  to  the  {!atute  provided  in 
fuch  cafes.  The  court  is  of  opinion  that  the  cafe  is 
within  the  ftatute,  and  that  faid  note  be  chancered  to 
/3-15-3  lawful  money }  and  gave  judgment  for  that 
fum  and  the  cod. 

Errors  af&gned  are — 1  ft.  That  this  cafe  is  not  withilt 
the  ftatute.  ad.  That  if  it  was  the  defalcation  b  too 
great.  The  judgment  was  reverfed;  and  upon  both 
points  the  opinion  of  the  court  was  againft  the  judg- 
ment of  the  county/ court. 

The  ftatute  provides,  that  in  every  fuit  or  profecu- 
tion  in  favor  of  perfons  who  have  gone  to,  and  re-^ 
mained  with  the  enemy,  againft  any  perfon,  &c.  who 
has  remained  in  the  United  States  ;  the  court  be^ 
fore  whom  fuch  fuit,  &c.  is  depending,  is  authorifed 
on  motion  of  the  defendant,  to  try  and  determine  faid 
caufe,  &c.  according  to  the  rules  of  equity  ;  and  the 
defendant  is  allowed  to  plead  any  fpecial  matter  rela-i 
tive  to  principal  and  intereft :  And  if  it  (hall  appear  ta 
the  court,  that  in  equity  and  good  confcience  abat6* 
ment  ought  to  be  made,  either  from  the  principal  or 
intereft  or  both  ;  the  court  is  authorifed  to  order  and 
decree  what  they  fhall  find  to  be  equitable^  both  as  to 
debt  and  coft. 

This  is  not  a  penal,  but  a  remedial  ftatute,  made  for 
the  relief  of  debtors,  in  fuits,  brought  againft  them,  by 
their  creditors,  who  by  going  and  refiding  with  the 
enemy  during  the  war,  have  put  it  out  of  their  power 
to  pay  them  their  debts^  in  the  currency  of  the  coua* 
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trjr;  which  they  were  obliged  by  law  to  receive; 
whereby  they  are  ezpofed  tp  fuffer  lofs  inevitably,  un- 
Jefs  relieved  ;  and  altogether  by  the  creditor's  placing 
himfelf  in  a  fituation  inacceflable  by  the  debtor. 

By  the  laws  of  this  date  notes  are  not  negotiable  ; 
and  although,  by  the  aifignment,  the  afiignee  has  the 
property  of  the  note»and  a  right  to  collet  and  convert 
the  money  to  his  own  ufe  ;  yet  the  fuit  muft  be  in 
the  name  of  the  original  promiflee  or  his  adminiftra- 
tor,  &c.  who  has  power,  unlefs  bankrupt,  to  control 
the  a£tion,  to  receive  the  money  and  difcharge  the 
note,  and  to  whom  in  this  cafe  the  defendants  might 
have  paid  or  tendered  the  money,  which  would  have 
been  good;  as  both  the  plaintiff  and  faid  John  were 
of  fufficient  ability  to  pay  the  money  over  to  faid  Grey. 

Ely  verf.  Stow, 

WRIT  of  error  againft  the  judgment  of  the  a  writ  of  er- 

county  court,  in  an   a£lion  Ely   vs.  Stow  ror,  that  mif- 

brought  on  a  note  dated  14th  June,  A.  D.  1786,  for  f^^^^'^^J^^^ 

^72  lawful  money,  payable  with  intercft ;  againft  rcndl«d'thc 

which  note  the  defendant  filed  a  bill  in  chancery  upon  judgment  com* 

the  ftatute  5  complaining  that  faid  note  was  ufurious  plained  of,  U 

and  oppreffive*,  for  that  in  A.  D.  1782,  Daniel  Stow,  !^^^f*['of''" 

jun.  fon  of  the  defendant,  was  on  board  of  a  vcffel  coft.  on  motion 

'with  one         Col  ton,  who  had  a  quantity  of  tobacco  of  the  plaintiff 

on  board,  deigned  for  Plumb  Ifland ;  that  faid  Cohon  ^^^\l  ^^P*" 

propofed  to  leave  faid  vcffel,  and  to  fell  his  tobacco  to  A^no^c  obuin. 

faid  Daniel  jun.  for  the  fum  of  j^57  lawful  money ;  ed  by  cxtor- 

to  which  faid  Daniel  agreed  and  gave  his  note,  with-  '»on,  fraud  or 

out  intereft,  and  which  was  to  be  paid  out  of  the  a-  th^Wnthe^'ftlt. 

Vails  of  the  tobacco ;  that  faid  Colton  altered  his  mind,  ute  of  ufury  to 

and  remained  on  board,  fold  his  tobacco  himfelf,  and  be  relieved  a- 

took  the  avails  of  it ;  but  did  not  deliver  up  faid  note ;  f  ^^jJ-^^J  ^l'"^ 

that  in  A.  D.  1786,  faid  Daniel,  jun.  went  to  Spring-  *  ^°  ^^"*  ^' 
field  upon  the  defire  of  faid  Colton,  to  fettle  the  af- 
fairs of  faid  voyage ;  and  faid  Colton  and  the  plain-  ^ 
tiff  having  got  him  there,  they  caufcd  him  to  be  ar- 
retted and  imprifoned  on  faid  note  ;  upon  which  the 
defendant,  father  of  the  faid  Daniel,  being  applied  to 
by  the  plaintiff^  and  faid  Colton,  and  informed  of  hi< 
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fan's  Ctuation,  and  being  ignorant  of  the  injvfticr  of 
faid  firft  note,  was  induced,  in  order  to  rdkYt  hiB  foil 
from  imprifonment,  to  gire  the  note  on  wliich^  Stew 
and  for  no  other  caufe  or  confideTatifon  ;  in  which  is 
included  (aid  firft  note,  intereft  and  eoft  ;  and  is  iiftt« 
rious  and  opprei&ve. 

To  this  complaint  a  demurrer  was  givcn^ — and  the 
countjr  court  gave  judgment,  that  faid  complaint  was 
fufficrent,  and  that  die  plaintiff  recover  hdthittg  oA 
faid  note. 

Error  afligned — ^That  faid  court  ought  to  have 
judged  faid  complaint  infuiHctent,  and  for  the  plain> 
tiff  to  recover.  The  plaintiff  in  error,  having  in  his 
writ  dcfcribed  the  time  of  the  county  court's  fitting 
to  have  been  on  the  ad  Tuefday  of  April,  whereas  it 
fat  on  the  ift,  moved  to  amend  his  writ,  by  ftriking 
out  2d  and  infertitig  ift  to  msdce  it  conformable  to 
the  record,  which  upon  difpute  was  allowed  to  be 
done,  on  payment  of 'coft,  as  being  Within  ilkc  ftatmte 
of  amendments. 

The  defendant  plead,  that  there  was  nothing  erro- 
neous, &c.  and  the  judgment  of  the  county  court  was 
reverfed. 

The  paragraph  of  the  ftatute,  which  is^ehtitled,  all 
aft  for  reftraining  the  takmg  of  exceffive  iifury, 
makes  it  lawful  for  the  defendant  in  any  aSfcion,  oil 
bond,  bill,  mortgage,  &c.  on  the  fecond  tkiy  of  tlie 
cdurt*s  fitting  to  iAform  the  court,  by  filing  his  com- 
plaint that  faid  mortgage,  bond,  &c.  is  ufurioas  and 
oppreffive,  and  was  given  for  no  joft  or  reftfonable 
confideration  :  And  the  court  (haH  proceed  as  a  court 
of  chancery,  to  fearch  out  the  truth,  &c.  afnd  ii  the 
court  ihall  find  faid  bond,  note,  8cc.  to  be  tsftnotts 
or  oppreffive,  &c.  they  fliall  give  judgment  only  for 
the  juft  value  of  die  goods  fold  ;  or  the  principal  fum 
received  without  intereft. 

X 

The  ftatute  contemplates  an  ufurious  oppreffion. 
Every  oppreffion  is  not  ufurious  ;  and  every  note  or 
bond  given  without  confideration,  is  not  an  ufurious 
obligation.    In  tBis  cafe  the  &le  was  compleat-— cbe 
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M€f9trty  of  die  tobacco  wn  transferred  to  faid  Daiii* 
lel  jun.  and  Cokon  is  accountable  to  him  for  the 
avails  of  it.  And  if  the  defendant  was  induced  to 
give  the  note  on  which^  by  an  unlawful  imprifonment 
of  his  fon,  it  might  be  durefs  but  not  ufury.  Tht 
back  intereft  upon  the  firft  note,  which  was  not  on 
intereft  being  included  in  the  fecond  did  not  make 
the  fecond  ufurious  ;  for  it  was  lawful  for  diem  thus 
to  agree  and  do. 

Parfons,  flieriff  verf.  Whetmore. 

ACTION  on  bond  ;  conditioned  that  Jeremiah  Money  for  the 
Whetmore  who  was  in  prifon  for  debt  on  an  fupportof  prif- 
cxecution,  fhould  abide  a  true  and  faithful  prifoncr  j  ^J^^^j^ 
aUedging  that  oathe  i6di  of  May  he  tnade  his  ef-  Tcntdcbton 

CapC)  &C.  oath,  U  to  be 

_^  lodged  with 

Flea  in  bar— That  on  the  i8di  of  April  faid  Jere-  the 
iniah  took  the  oath  provided  for  poor  debtors ;  and  on 
the  20th  his  weekly  allowance  was  fet  by  the  couit 
at  5/i^  per  weekj  and  that  the  creditor  in  (aid  execu** 
tion,  did  not  pay  to  him  faid  weekly  allowance  after 
^t  27th  of  faid  April,  nor  any  part  thereof,  except 
5/5  on  the  pdi  of  (aid  May,  and  thereupon  faid  Jere- 
miah on  faid  ifth  of  May,  was  not  Uable  to  be  hold* 
en  in  prifon. 

PlaintiflF  replied— That  on  die  22d  of  faid  April 
he  furnilhed  •  the  gaoler  with  ^3  lawful  money,  to 
^efray  faid  Jeremiah's  weekly  allowance,  as  the  tame 
Iftould  become  due  :  And  that  faid  Jeremiah  had  re- 
ceived before  faid  i6th  of  May  his  weekly  allowance, 
as  the  fame  became  due  to  faid  i6th,  inclufively. 
Special  demurrer. 

Jitdgment— That  the  plaintiff's  reply  isfufficient. 

The  principal  queftion  made  in  this  cafe,  was — ^To 
whom  the  allowance  ought  to  be  paid  bf  the  credi- 
tor— ^to  the  gaoler  or  the  prifoner. 

The  ftatute  is,  that  the  keeper  t>f  the  prifon,  (hall 
not  ftand  charged  widi  the  fupply  of  visuals  or  other 
necefiarits^  of  any  perfon  committed  to  prifon  in  any 
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cWil  matter  or  z6tion  ;  and  in  cafe  he  hath  no  eftatet 
and  will  ^nd  do  take  the  oath  provided  by  law  ;  the 
keeper  of  the  prifon  (hall  not  (land  charged  with  fuch 
prifoner,  unlefs  the  creditor  fliall  allow  him  a  week- 
ly maiutainance,  fuch  as  (hall  be  allowed  by  the 
county  court.  The  gaoler  is  the  perfon  with  whom 
the  weekly  allowance  is  to  be  lodged  ;  apd  thereupon 
he  1>ecome8  chargcablb  to  the  creditor,  for  the  fafe- 
keeping  of  fuch  prifoner,  and  accountal>le  to  the  prif* 
oner  for  his  fupport  ;  and  that  at  the  time  of  the  prif- 
oner'8  efcaping  there  was  a  fufficiency  of  money  lodg« 
ed  for  his  fupport  with  the  gaoler. 

BroiKni  vetf.  Freeman. 

The  fee  of  the  A  CTION  of  ejcamcnt.  Pleaaot  guilty  to  the 
land  left  for  XJl  J^^Y*  '^^  plaintiflFs  claim  under  a  grant  and 
highways  is  in  funrcy  from  the  town  of  Chatham.  Chatham  was 
VideBud^vsT  formerly  a  part  of  Middletown,  and  the  land  belong- 
Clarke,  Ac  td  to  the  proprietors  of  the  ancient  town  of  Middle- 
town,  including  Chatham  ;  and  in  the  a£b  incorpora- 
ting faid  town  of  Chatham,  all  common  lands  wens 
left  to  belong  to  the  proprietors  of  faid  ancient  town. 
The  defendant  claims  under  a  grant  from  the  pro- 
prietors of  faid  ancient  town  of  Middletown. 

In  A.  D.  1715J  the  proprietors  voted  to  lay  out 
the  new  three  mile  grant,  next  to  Colchefter»  in  mile 
tiers,  and  to  lay  three  highways,  one  at  the  end  of 
each  tier.  In  A.  D.  172 1,  they  laid  a  highway  at  the 
eaft  end  of  faid  grant,  two  rods  wide  *,  then  laid  out 
a  mile  tier  of  lots  and  a  30  rod  highway ;  then  anoth- 
er mile  tier  and  a  30  rod  highway ;  then  a  third  tier 
and  left  a  highway  32  rods  wide,  between  the  new 
grant  and  the  old  lots,  which  was  much  wider  at  one 
end  than  the  other,  by  reafon  of  the  new  grants  not 
running  parallel  with  the  line  of  the  old  lots.  The 
grant  was  made  to  one  White,  to  fatisfy  a  deficiency 
in  one  of  the  diviiions  in  faid  town*}  and  was  land  not 
needed  for  a  highway. 

The  queftion  of  law  upon  the  iz€ts,  was — ^Whether 
the  fee  of  lands  left,  or  ordered  by  the  proprietors  t« 
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le  left  for  highways,  pafled  {rom  them,  or  only  the 
life,  in  cafe  Siey  fhould  be  wanted  for  that  purpofe  i 
And  whether  they  are  refundable  by  the  proprietors^ 
in  cafe  they  are  not  wanted  for  highways  r 

By  the  court — ^The  fee  did  not  pafe  out  of  the  pro- 
prietors, and  the  lands  are  refumable  by  them  if  they  are 
not  wanted  for  highways.  And  verdidl  and  judg« 
xnent  accordingly  was  for  defendant. 

Sigony  r^  Richards  and  Buel,  traders  in  com- 
pany* 

A   CTIONon  a  note,  declaring  that  the  defend-  !»»  a^on»^ 
/T^  ants  in  and  by  a  certain.note,  &c.  jointly  and  ^^J^°*  *^ 
feverally  promifed  to  pay  to  him,  &c.  Ricnards  prays  which  on  the 
oyer  of  the  note  and  pleads  in  abatement  \  that  there  face  of  it,  ia 
is  a  material  variance  between  the  note  declared  up-  ^*-^^*3** 
on  and  the  note  (hewn  on  oyer ;  for  that  the  note  ^^  upon  it 
fiiewn  on  oyer  appears  to  have  been  executed  by  Buel  is  n«t  a  mate- 
only,  for  himfelf  and  Richards  i  and  that  he  could  ^'^  variance^ 
not  bind  Richards  feverally  although  the  note  is  fo  h  *^J^*^ 
cxpreffed,    Demurrer.  be  ^^hy 

Judgment — Plea  infufficicnt.  .   Sf  i^^pwrL 

The  note  is  exprefsly  joint  and  feveral.  The  plain- 
tiff  has  declared  upon  it  truly,  as  it  is  expreffed  to  be 
on  the  face  of  it  \  there  is  therefore  no  variance. 

Whether  Buel  had  authority  to  bind  Richards  hii 
co-partner,  feverally  or  not,  may  depend  upon  cir« 
cumftances,  which  might  be  difclofed  in  an  adion 
brought  againft  him  feverally  ^  but  this  is  a  joint  ao» 
tion  brought  againft  both,  in  which  thatqueftioa 
4oth  not  arife. 
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Hall  verf.  HalL 

ACTION  of  trefpafs,  aflault,  and  falfe  imprifon- 
ment«    Plea  not  guilty.    Iflue  to  the  jury. 

to  rdcafc  the        Xhc  jury  found  a  fpccial  yerdUi  as  follows^  (viz.) 
^ukln  u^n  '"^^^  o^  ^"^  '^*  <>f  June,  A.  D.  1788,  the  defend- 
cxccution,        sint  was  conftable  of  Wallingford,  and  as  fuch  had 
where  fuffi-       in  his  hands  a  lawful  writ  of  execution  in  favor  of 
u^Jad^^bl  J*"^^^  Gordon  of  Plainficld,  againft  the  plaintiff,  for 
fore  commit-     *^  f"°*  ^f  £^3'^^''^  lawful  money,  dated  a3d  of 
nenttoprxfon.  April,  A.  D.  1 788,  returnable  in  fixty  days  :  That 
on  faid  1 2th  of  June,  the  defendant  applied  to  the 
plaintiff,  and  made  demand  of  money  and  eftate  to 
fatisfy  faid  execution,  and  none  being  ihewn  to  him, 
he  levied  upon  the  body  of  the  plaintiff ;  and  on  the 
1 3th  of  fame  June  committed  him  to  gaol :  The  jury 
further  found  that  inuofidiatdjL  after  faid  execution 
was  levied  as  aforeiaid,  the  plaintiff  then  and  there  in 
laid    Walliagford,  o^red  and  tendered  to  the  de- 
fendant, fufficient  perfonal  eftate  to  fatisfy  faid  exe- 
cution, and  his  fees, of  his  own  property  ;  and  the  de- 
fendant refufed  to  receive  or  to  take  faid  eftate  and 
releafe  the  body  of  the  plaintiff. 

The  jury  jhenraifed  the  queftjon  of  Jawaboutwhicb 
they  doubted,  viz. — ^liF  the  law  be  fo  upon  the 
fa£ts  aforefaid,  that  the  defendant  ought  to  have  ta- 
ken the  eftate  tendered  to  him  as  aforefaid,  and  re- 
leafed  his  body,  then  they  find  the  defendant  guilty* 
«nd  £  1 5  damages  for  the  plaintiff:  But  if  the  law  be 
Gthervirife,  then  they  find  that  the  defendant  i$  noC 
guilty. 

The  court  are  of  opinion — ^That  the  law  is  fo  upoa 

the  fa£is  aforefaid  that  the  defendant  ought  to  have 

received  faid  eftate  tendered,  and  releafed  the  body  of 

the  plaintiff;  and  gave  judgment  for  the  plaintiff  tt> 

'  recover  ^15  damages  and  coft. 

And  by  the  court — 

By  the  ftatute,  entitled,  an  aft  concerning  arrefts 
and  iiiiprifonment^  itisenaAed,  <<Th;at  no  man's 
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perfon  (hall  belarrefted  and  imprifoned  for  any  debt« 
damage,  or  fine^  where  fufficient  means  of  fatirfa&ion 
can  otherwife  lawfully  be  found  from  his  eftate,  to 
be  (hewn  and  prefented  by  him ;  but  if  no  fuch  fatif-i 
fadion,  can  be  found,  his  petfon  may  be  arretted  and 
imprifoned.'* 

By  this  law,  no  man's  pierfon  fliall  be  arrefted  or 
imprifoned,  for  any  debt,  &c.  if  fufficient  means  oi 
iatisfa^lion  can  otherwife  be  lawfully  found  from  hia 
eftate,  either  by  the  debtor's  fhewing  it,  or  by  the  of-* 
ficer,  without  the  debtor's  (hewing  it  i  This  c'onftruc-* 
tion  is  evident  from  what  follows  ^  but,  if  no  fuch  fac<» 
isfa^lion  can  be  found,  his  perfon  may  be  arrefted  and 
imprifoned^  And  this  ftatute  which  was  made  in  fa- 
Tor  of  perfonal  liberty,  is  to  be  conftrued  liberally. 

By  the  ftatute,  directing  and  regulating  the  levying 
and  ferving  executions,  it  is  ena£led,  <<  That  the 
fiieriff  or  ofiBcer,  to  whom  an  execution  is  diteCttif 
fliall  repair  to  the  place  of  the  debtors  ufual  abode,  if 
within  his  precinds,  and  there  make  demand  of  the 
debt,  or  fum  due  on  fuch  execution,  with  neceflary 
charges,  &c.  And  upon  refufal  or  negle£l  of  pay- 
ment of  the  (ame,  the  officer  (hall  levy  die  execution 
upon  any  of  the  perfonal  or  moveable  eftate  of  the 
debtor ;  except  neceffary  apparel,  bedding,  &c.  &c. 
and  upon  fuch  goods  alfo,  if  they  (hall  be  prefented 
by  the  debtor." 

Here  it  is  plain  that  on  failure  of  payment,  the 
officer  is  required  to  levy  upon  any  of  the  perfonal 
eftate  of  the  debtor,  whether  (hewn  or  not  by  the' 
debtor,  except  certain  neceflary  articles  for  uphold-* 
ing  life ;  upon  which  he  may  not  levy,  unlefs  they 
fliall  be  prefented  by  the  debtor. 

If  the  officer  doth  not  know  the  eftate  of  the  debtor, 
and  hath  no  means  of  (inding  it,  and  the  debtor  will 
not  (hew  it,  nor  the  creditor  point  it  out ;  he  muft  in 
that  cafe  take  the  body  if  to  be  found,  if  not,  may  re-  / 
turn  the  execution,  nm  eft. 

In  the  4th  paragraph  of  the  fame  ftatute,  it  is  fur- 
ther enaded,  "  That,  in  cafe  moveable  or  perfonal 
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fftatc  of  the  dafalor>  f afideat  to  £ititfy  the  debi^ia^ 
charges,  csmnofe  be  fomid,  and  the  cteditor  ihatt  ncH 
agree  to  aocqpt  the  debtor's  lands,  the  officer  ihaU 
kry  the  execution  on  the  debtor's  body,  and  htm  oeoii* 
mit  to  the  Gommon  gaol,  ftc." 

This  clears  every  doubt  and  difficulty  that  might 
poffibly  arife,  io  the  conftruAaon  of  the  other  patts  of 
she  law.  Purther,  the  form  of  the  execution  is  ill 
Ae  words  of  this  ftatute.  The  offioet  is  commanded 
of  the  money,  goods,  and  chattels  of  the  debtor,  to 
eaufe  to  be  levied,  and  the  fiuse  being  difpofed  of  aa 
tiie  law  dive£is,  paid  and  iadsfied  unto  die  csedstov 
the  fums  afiovefadd,  8tc«  a&d  foe  want  of  money,  goods 
or  chattcto  of  the  debtev,  to  be  by  him  fhown  upto 
you,  or,  found  within  your  preciims,  for  fatisfyii^ 
^  the  aforelaid  fums,  vou  are  hereby  conunaaded  to 

take  the  body  of  the  debtoc  and  him  commit  uxkto  the 
keeper  of  UiC  gaol,  &c, 

.  Thus  neither  the  law,  nop  die  execution^  w31  w«r« 
ffsnt  or  juftify  an  officer  in  taking  the  bodv  of  a  debtor 
where  the  means  of  fatisfadion  can  be  otlierwife  law« 
-  fully  found  from  his  eftate — ^^ether  he  prefent  and 
fender  it  or  not — but  clear  it  is,  where  fufficient  eftate 
is  tendered  by  the  debtor,  his  body  cannot  be  tidceti/ 

The  fa£is  in  this  cafe  as  found  by  the  verdiA  ar^^-^ 
That  on  the  12th  of  June,  the  defendant  apflied  to 
die  plaintifF,  and  made  demand  of  money  and  eftate 
to  fatisfy  faid  execution,  Bet.  asid  none  being  fliewn 
to  him,  he  levied  upon  the  body  of  t]>e  plaintiff  |  and 
on  the  1 3th  of  the  fame  June  committed  him  to  gaol  ^ 
that  immediately  after  fidd  execution  was  levied  as 
aforefaid,  the  plaintiff  then  and  there  in  faid  Walling- 
ford,  offisred  and  tendered  to  Ac  defeadafit  fufficient 
perfonal  eftate  to  fatisfy  faid  execution,  and  his  fees  i 
his  own  property  j  and  the  defendant  refu&d  to  re* 
ceive  or  take  faid  eftate  and  releafe  the  body  of  ibl^ 
plaintiff,  &c- 

Now  the  queftion  of  law  made,  is— Whedier,  tke 

,   officer  having  levied  the  execution  upon  the  body  of 

the  debtor,  for  want  of  eftate  fhewn  by  Kim,  muft,  at 

all  events  commit  him  to  g;aol ;  It  is  clearly  the  o^&« 
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fato  of  this  cowttf  dwit  m  cmmi  crfct>  ly  mmft  nat> 
and  that  it  wotdd  lie  falfe  impnfoiimeiic  in  ktm  to  do  it. 

As  firft — where  after  the  levv  upon  the  body  thel  > 
debtor  tenders  all  the  money  i  wnether  he  was  pofief- 1 
fed  of  it  at  the  time'of  the  demand  and  levy,  or  ac-  > 
^ired  it  after,  is  immateriah     Secondlyi  where  the 
debtor  oflers  and  tenders  fnfficient  perfodal  eftate  of 
bis  own  pMperty^lo  fatisfy  die  execution  and  charges; 
for  there  can  be  no  difference,  in  the  Tiew  of  reafon| 
or  of  law,  between  a  man^  tendering  money  or  fuffi- 
Cient  perfonal  eftate,  to  an  officer  upon  an  excuiion ; 
where  the  offieer  has  a  certain  method  pointed  out  in 
-die  law,  to  turn  it  into  money.    In  both  cafes  the 
liberty  of  the  dtiaen  is  &Ted ;  which  is  a  primary  ob- 
je€t  in  the  confideration  of  the  law ;  the  officer  is 
completel|^  indemnified ;  and  the   creditor  hath  all 
that  fecunty  and  mesms  of  fatisfa&ion,  which  the  law 
gives  in  any  cafe.    That  the  property  was  the  debt-* 
or'S)  and  fufficient  to  fatisfy  the  execution,  afe  fads 
found  by  the    verdid,  and  cannot   be  queftioned. 
^There  is  not  a  fingle  reafon  in  favor  of  excufing  the 
body,  and  taking  eftate,  before  a  levy,  that  don't  ope- 
rate wkh  ^ual  force,  for  releaCng  the  body,  for  eftate 
after  a  lerjr  upon  it ;  nor  is  there  a  fingle  ofaje£kioh, 
Mtt  what  lies  equally  againft  the  one  as  the  others 
for  if  the  officer  might  have  taken  the  body,  but  doth 
not,  and  takes  eftate  he  will  be  liable  to  the  creditoc, 
SIS  much  in  one  cafe  as  the  other,  for  the  eftate  may 
prove  deficient,  or  the  title  not  be  the  debtor's :  or  in 
cafe  the  money  is  paid,  it  may  be  counterfeit  $  the 
law  knew  that  thele  things  might  happen,  but  did 
not  fuppofe  them  good  reafon^  for  imprifoning  the 
body  at  all  events ;  and  is  peremptory  that  it  (hall  not 
be  imprifoned,  if  fufficient  mcany  of  fatisfa^inn  may 
odbcrwife  be  had  from  tSe  eftate>  vi2>  judging  and 
adb^realroably.    llie  officer mav be jaih  and  natty 
in.leffihg  on  the  body,  and  the  debtor  may  inftaotly 
tender  pro|>erty  to  ten  times  the  amount  of  the  debt^ 
about  the  title  of  which  there  can  be  no  queftion ;  or 
.the  debtor  may  be  poor  and  not  have  eftate  to  tender, 
when  levied  upon,  out  fome  friend  may  fell  him  prop* 
fftj^  about  waich  th^(  can  be  no  doubt,  as  to  the 
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tide  or  fufficiency ;  and  be  tenders  it — ^Is  the  debtor 
in  fucb  cafes  to  be  dragged  to  pnfon  i  And  is  there 
no  redemption  for  a  debtor's  ]>ody,  when  once  levied 
upon  ? 

The  court  ^re  of  opinion-r-pThat  perfonal  property, 
tendered),  which  the  officer  has  a  fure'way  to  turn  in- 
to money,  is  equally  available  to  releafe  the  body,  as 
paying  the  money  ;  for  if  eftate  is  taken,  and  it  proyes 
to  be  infufficient  to  pay  the  debt,  the  officer  may  leyy 
for  the  relidue,  on  furtlier  eftate ;  and  in  want  of  it» 
may  take  th^e  body  :  the  cafe  is  precifely  the  fame, 
where  the  body  is  taken,and  releafedfor  eftate;  forthe 
releafe  of  the  body  in  die^atter  cafe,  will  not  be  con- 
fidered  an  efcape  but  a  releafe  by  order  of  law. 

Hall  ver/.  Hall. 

THIS  judgment  was  revcrfed  by  the  fuprpmecQuit 
of  errors  in  May,  A.  D.  1 790,  for  the  follow- 
ing reafons,  viz.  after  ftating  the  fa^s  found  by  the 
fpecial  vcrdift- 

The  only  queftion  in  law  made  by  the  eouncil  on 
the  fpecial  verdi£k,  is^— Was  the  officer  holden  an4 
obliged  to  releafe  the  body  of  the  debtor,  on  his  ten- 
dering and  offering  eftate  fufficient  to  fatisfy  the  ex- 
ecution. 

By  the  court  unanimoufly-^The  officcrt  duty  is 
clearly  pointed  out  in  his  precept  or  execution,  agree- 
able to  law,  and  he  is  to  execute  the  fame  humanelT 
and  give  it  a  reafonable  conftru^ion.  He  is  tofearcn 
for  property  whereon  to  levy,  at  the  proper  place, 
viz.  the  debtor's  place  of  abode ;  and  alfo  to  make 
demand,  and  if  none  is  found  by  fearch,  or  (hewn  to 
him  by  the  debtor  upon  demand,  he  is  to  levy  on  tht 
body  of  the  debtor,  and  him  hold  until  the  money  is 
paid,  or  the  debtor  releafed  by  order  of  law.  Beforo 
the  levy  on  the  body,  the  debtor  is  to  have  his  eledion, 
either  to  pay  the  money,  tender  eftate  fufficient,  or 
deliyer  his  perfon  to  the  officer  j  if  he  neglefts  or  rc- 
fufes,and  the  officer  makes  the  levy  on  mc  body,  he 
IS  anfwerable  for  the  body  of  bis  prifoner ;  and  n^ 
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clbligecl  to  releafe  it,  unlefs  the  debtor  pays  the  mon- 
ey. Otherwife  it  would  be  in  the  power  of  the  debt- 
or to  phy  with  the  officer,  by  tendering  him  proper- 
ty, the  title  to  which  was  doubtful,  the  value  uncer- 
tain, and  thereby  diftrefs  and  perplex  the  officer  and 
lead  him  into  fuits  at  law,  while  the  officer  was  liable 
to  the  creditor,  and  could  not  rc-levy  on  the  body. 
It  may  be  prudent  and  fafe  for  an  officer  to  releafe  the 
body  and  accept  chattels,  and  he  has  his  ele6):ian  ;  but 
it  is  at  the  riik  of  the  officer  to  accept  of  any  thing 
but  the  money  in  lieu  of  the  body. 

It  is  the  opinion  of  the  court  upon  the  fads  found, 
ibat  the  law  is  with  the  plaintiff  in  error. 

Netleton  verf,  Riggs. 

A   CTION  of  trover,  for  two  notes  of  /9-10  each  ^^?»  ^^^^ 
J\  given  by  Riggs  to  Netleton.    Plea  not  guilty  J^J^ffStJ 

IP  the  jury.  his  ndte  whicli 

Cafe  was — Netleton  had  an  execution  againft  the  fraud  of  a 
Hind  and  Mather  of  about  £^9*  Riggs  in  aid  of  third  pcrioik 
diem,  gave  faid  two  notes  to  Netleton,  in  fettlement 
of  faid  execution.  Netleton  owed  WoodhuU  by  note 
about  the  fum  of  faid  two  notes,  and  delivered  faid 
two  notes  to  him  to  teccive-  his  pay  of  Riggs.  Hind 
goes  and  pays  Woodhull  the  debt  which  Netleton 
owed  him,  and  took  an  affignment  of  Netleton's  note 
to  himfelf.  Mather,  who  was  bankrupt,  by  means  of 
z  forged  order,  got  up  from  Woodhull,  Riggs's  two 
notes  to  Netleton,  and  delivers  them  up  to  Riggs 
and  Biggs  gave  up  his  indemnity.  Hind  fues  and 
recovers  the  money  of  Netleton  on  his  note  to  Wood- 
hull. — And  this  zCdon  is  brought  to  recover  for  faid 
two  notes  which  the  defendant  got  up  by  Mather's 
fraud  without  paying  them. 

Verdifl:  and  judgment  for  the  plaintiff ;  upon  the 
cround  that  Riggs  tnay  not  uke  benefit  of  Mather's 
forgery  and  fraud. 
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Staphorfe  verf.  County  of  New-Haven. 

A  CnON  for  the  cfcape  of  one  Warren,  eomtnft- 
/\^  ted  on  execution,  through  the  infofficiencj  of 
uegaoL 

Judgment  laft  court — ^That  the  county  was  liable. 
The  debt  is  about  ;^50o. 

<^ftion  upon  a  hearing  in  damages— Whether 
judgment  fliould  be  for  the  whole  debt  and  the  lawful 
fees  s  or  only  for  the  fpecial  damages  the  plaintiff 
kad  fuftained  by  the  efcape. 

Judgment  for  £^  75  the  fpcci^l  damages  only.  Con- 
tra Judge  Law.  Judge  Chauncey  excufed  himfdf 
from  judging. 

This  appears  mod  agreeable  to  the  ^|enius  of  our 
laws  and  the  policy  of  the  country,  if  the  debtor 
has  eftate,  the  creditor  has  fai$  remedy  againft  him ; 
if  he  is  bankrupt,  it  is  of  little  confequence  tolteep 
luAi  in  pri(bn  \  and  the  fpecial  damages  may  be  fuch 
«6  to  induce  the  counties  to  keep  their  gaols  in  godfl 
repair,  and  enable  the  oefiUtor  to  vecoter  Jus  dd»lor 
agaittk 


Fairfield  Comty^  Ai^.  Term^  A.  D»  1789. 
Delborough  verf.  DeAiorough. 


▼ouched  bi 


Aa  arbitration  "X^VT^^  ^^  error,  to  reterfe  a  judgment  of  a  jvi' 
'ib '°  ^T  ^^  of  the  peace,  upon  a  note  of  j^io,  gireh 
two  witnJrcs,  *^  oblige  the  party  to  abide  the  award  of  arbitraffoiTSy 
u  not  within'   and  witncfled  by  two  witne^es. 

of  a  juiHce  of       ^^  ^o  ^^^  jurUBiAion  of  the  juftic&^That  this  is 
the  peace.        not  a  note  for  money  only,  but  is  to  bind  tht  partr  to 

perform  the  award  of  arbitrators.    Judgment— r lea 

infufficient 
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Srrfv-^That  bid  juftice  ought  to  hare  judged  faid 
plea  fttficient.    Fk»— Nothing  enoaeoiu. 

Jiidgtiieat«*<^Manifeft  error. 

By  th€  court — ^Thc  juTifdiftion  of  a  fingle  tniniftef 
of  juftice  is  limited  to  the  fum  of  ^^4  in  all  cafes>  ex« 
cept  in  fuits  on  bonds  or  notes  for  mpney  or  bills  of 
credit  only  vouched  by  two  witnefles,  it  is  extended 
to  the  fum  of /lo.  This  note  is  an  efcrow,  depofi* 
ted  in  the  hands  of  the  arbitrators,  to  oblige  the  de- 
fendant to  do  one  of  two  things,  viz.  to  perform  the 
awardi  or  pay  the  ^  i  o.  And  by  the  eftabliflied  rules 
of  proceeding,  the  fum  of  the  award  and  intereft,  it 
the  tule  of  diuins^es.  In  fuch  cafes  the  juftice  there- 
faoTB  has  not  juriididlkm  oltbe  caufe. 


Steavens  verf.  Bafs. 

CTIONwanote  for  /20  on  intereft,  dated  Aniakmiip^ 
_  ,5th  Jan.  A.  D.  1788,  given  to  oblige  the  do  Zu^TZ"^ 
am  to  abide  an  award.    Writ  is  dated  the  ad  of  thauiiC2o,unoi 
April  A.  D.  1 788,  and  demands  £30  damages.  appealable,  if 

Bather  the  on* 


loridaf 


Ttea  in  abatement  of  the  appeal^^That  the  original  final  matters 
matters  of  controverfy  fubmitted,    did  not  exceed  fj^^^^ 
£20  ;  That  the  fum  awarded  is  but  jfi 3-5-5.  Which  taomMto^^ 
n&%  were  admitted;  and&id  pka  in  abatement  was 
judged  fufficient. 

The  ftatute  is — That  In  any  aAion  brought  to  be 
heard  and  tried  by  any  county  court,'  wherein  the 
value  of  the  debt,  damage,  or  matter  in  difpute,  (hall 
esceed  the  value  of  j^ao,  an  appeal  fliall  be  allowed  to 
the  next  fuperior  court.  Here  the  award  is  the  only 
Blatter  in  difpute,  although  the  a£tion  is  upon  the 
note,  according  to  the  principles  laid  down  in  the 
laft  cafe  ;  and  the  original  matters  fubmitted,  and 
the  fum  awarded,  do  not  amount  to  /ao* 

Abel,  flieriff  vetf.  Beimet. 

mON  on  a  note,  conditioned,  that  Sarah  ^^"^^^^^ 
Fcrrda  (hould  abide  a  faithful  prifoner,  who  Lttlie  liberties 
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•r  the  yard,  is    was  in  gaol  on  an  execution.    Breach  alledged,  _. 
^^SS'w^c  '^"^^  *^  cfcapcd  on  the  aad  of  April,  A.  D.  1785. 

I^S^Sl  ^'^*  '"  bar— That  faid  Sarah  did  inadvertently  go 
STihcriffii  ahout  thirty  feet  over  the  limits  of  faid  prifon  ;  yet 
barred,  nomi-  he  fays,  that  (he  immediately  returned  into  the  con- 
nal  damages  fines  of  faid  prifon  and  rcquefted  the  plaintiff  to  rc- 
cnlj  are  pvcn.  ^^j^^  ^^^  j^^j^  j^^^  j^^  ^^^j^  ^^  ^^^  execution  ;  but 

he  wholly  refufed  to  receive  or  hold  her  :  And  that 
more  than  two  years  had  elapfed  Cnce  faid  efcape  ; 
and  by  the  ftatute  of  limitations  in  fuch  cafes,  the 
creditor  is  barred  of  any  recovery  againft  the  plain- 
tiff.    Demurrer. 

Judgment — ^That  the  plea  is  infufficient,  and  for 
the  plaintiff  to  recover  :  and  nominal  damages  only 
were  given,  on  the  ground  that  the  plaintiff  was  not 
liable  to  the  creditor. 

The  efcape  was  a  negligent  efcape  in  the  fheri^ 
and  it  was  a  breach  of  the  condition  of  faid  note. 
The  fheriff  undoubtedly  had  his  ele^ion,  either  to 
make  freih  purfuit  and  reclaim  his  prifoner,  or  to  take 
his  remedy  upon  the  bond  ;  but  neither  the  prifoner 
nor  the  bondfman,  in  fuch.  cafe,  could  oblige  the  fher- 
iff to  receive  her,  after  the  efcape. 

In  the  cafe  of  Jones  vs.  Sheriff  Abbey,  Windham 
fuperior  court,  March  term,  1789,  adjudged — ^That 
the  efcape  of  a  prifoner  who  hath  the  liberties  of  the 
yard  on  bond,  is  a  negligent  efcape,  only  in  the  fher- 
iff. 

Lawrence  Embra  verf.  Silliman  and  White. 

Serviee  of  an  A  CTION  againft  both  by  writ  of  attachment  and 
attachment  by  jf-^  fervcd  on  White  by  a  copy.  Plea  in  abate- 
!!!ll*a^c^nv      mcnt— That  neither  his  pcrfon  or  eftate  had  been 

Ting  a  copy,       ^..   ^i     ,  '^ 

£ood  to  hold     aittacned. 

Judgment— Plea  infufficient.  The  defendant  can- 
not complain  that  he  has  not  been  attached.  Legal 
notice  is  all  that  is  neccffary  for  the  purpofe  of  trial, 
and  this  was  given  him.  Vide  Seers  w.  Blakefly,  ant* 
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Smith  wrf.  Purdy. 

A   CTION  of  debt  on  book  for  fupporting  a  pan-  intcreft  not  re- 

/\    per,  &c.  upon  a  fpecial  undertaking  by  the  coverablcinan 

defendant,  as  one  of  the  OYcrfeers  of  the  poor,  for  the  "^^^"^  ^^ 

fpace  of  &ve  years  and  eight  months^  and  theintereft*  ^^eement  made 

Iflue  to  the  court.  more  than  3 

years  before 

Judgment — ^That  the  defendant  does  owe  the  plain-  aaion  wat 
tiiF,  &c.  and  that  he  recover  the  principal  of  the  debt,  brought. 
But  the  intereft  refting  upon  a  parole  agreement  of 
more  than  three  years  (landing  is  barred  by  the  ftatute 
againft  frauds  and  perjuries* 

Nichols  verf.  Kxly* 

A   CTION  of  the  cafe  for  a  nuifante  in  Poquan-  ^  licence  from 

jf\^  nock  river,  &c.  by  ereding  a  grift*miU  and  the  town  to  e- 

3am,  &c.    Not  guilty  to  the  jury.  'ca  a  miUdam, 

**'■*''  no  juftificatioA 

The  defendant  relied  much  upon  a  licence,  which  in  anaaionfor 
he  had  obtained  from  the  town  of  Stratford,  in  whofe  \JII^^^^  "'"" 
bounds  faid  ftreanttjodda^  is,  to  ered);  faid  mill 
'and  dam.    1^     »^»*4*?8lBr 

By  the  court — ^The  licence,  however  it  may  eftop 
the  town  from  proceeding  againft  the  dam  as  a  com- 
mon nulfance,  it  can  be  no  excufe  or  juftification  for 
an  injury  done  to  private  property.  And  verdi£t  and 
judgment  was  for  the  plaintiff. 
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Fliming,  executor  of  McDonald  verf.  Bates. 

WRIT  of  error,  complaining  that  he  commen-  It  is  inadmiffi- 
ced  an  aSion  againft  faid  Bates  to  the  coun-  Wc  foradefcn. 
ty  court,  on  a   note  given  to  faid  McDonald  :  That  ^uof  ufi^^^ 
fud  Bates  plescd  in  bar  of  faid  action,  tl^at  there  was  gainft  aa  9blt« 
S 
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fation,  after  a  included  in  and  fccttred  by  laid  note  more  than  law* 

*' d^a'n  ^"^al  ^^  i^^^^cft,  by  the  corrupt  agreement  of  the  parties  ; 

pantedT'        ^^^  ^^  ^^  ^^^  ^7  ^^cc  of  the  ftattttCi  vatToid-^on 

Tke  defendaot  wl^ich  h£ts  the  parties  were  at  ifiue  to  the  jury  ;  who 

it  not  aiLmid£-  found  that  there  was  not  included  in  and  fecured  by 

^ft  to  ftiWhw-  ^'*^  "^^  ^^^^  *'"  ^  lawful   intcrcft,   &c.  aadl 

tiate  his  b*U,     found  for  the  plaintiff  to  recover  the  fum  of /347-t^ 

filed  upos  the   lawful  money  damages  and  his  coft.     That  {aid  Bates 

^*^  afterwards  preferred  his  petition  for  a  new  trial  in 

faid  cauTeyOn  the  ground  of  having  milled  his  pVea^ 

for  that  he  ought  to  have  iled  his  bill  of  ufury  on  the 

lecoml  day  of  the  covrt»  inftead  of  pleading  in  bar  of 

the  a£kion,  and  prayed  for  a  new  trial  in  order  that  he 

might  file   his  complaint,    &c.      That  faid  county 

court  granted  him  a  new  trial  ;  and  faid  caufe  was 

entered  and  continued  to  the  court  holden  on  the  4th 

Tuefday  of  March,  A.  D*  17^8  ;  and  en  the  ad  day 

of  faid  <;o«rt,  {aid  Bates  filed,  his  con^pteint  againft 

faid  note,  which  faid  court  admitted,  and  proceeded 

to  fearch  out  the  truth  of  the  complaint,  by  the  oath 

of  the  defendant,  fard  McDonald   being  dead ;  and 

thereupon  faid  court  confidered  and  gave  judgment 

that  faid  note  was  ufm-ious  and  oppreiGve,  and  for 

the  plaintiff  to  recover  only  the  principal  due  on  ^aid 

note,  excliifiv«  of  the  intereft. 

Errors  affigned  were — iH.  That  no  new  trial  was 
grantable  infuchacafe,andforfuch  a  ctrufe.  ad.  That 
iakl  court  ought  not  to  have  permitted  the  defendaitt 
to  have  filed  his  complaint  as  aforefatd  ;  nor  admitted 
him  to  his  oath  to  prove  it,  contrary  to  the  verdidl  of 
the  jury,  the  faid  original  promiflee  being  dead.  Plea 
—Nothing  erroneous. 

Judgment-— Manifeft  error. 

By  the  court — ^The  ftatute  made  to  prevent  the  ta- 
king of  unlawful  intereft^  provides  two  remedies  for 
theauichief;  and  the  defendant  has  Us  ekdion,  ti- 
dier to  charge  the  nfury  diredly  and  avoid  the  fecu* 
ritf  wlioilly,  or ^  ^  his  eomplainton  the  fecofid  day 
^the  courts 'fitting  and  ifhereby  lay  a  fcnmdatienfor 
Ac  court  to  proceed  to  fearch  out  the  truth,  by  tfaie 
€a(h  of  4ke  parties^  «r  in  any  odier  way  proper  for  % 
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court  of  chancery  :  And  if  the  plaintiff  fhall  refufe  to 
be  exa«iined  upon  oath,  he  (hall  be  nonfuited  }  and 
if  fipon  fiich  enquiry  faid  obligation  is  found  to  be 
ttforious,  the  whole  of  the  intereft  ihall  be  expunged  ' 
tnd  judgment  be  given  for  the  principal  fum  due  on 
die  note  only.  But  the  defendant  cannot  avail  hinw 
UAf  of  both  remedies. 

The  complaint  muft  be  filed  on  the  fecond  day  of 
the  court,  to  which  the  fuit  is  brought  and  not  after* 
The  granting  of  the  new  trial  for  the  purpofe  of  filing 
his  complaint  was  perfe£Uy  idle  ;  and  allowing  him 
to  file  it  at  the  time  and  in  the  manner  it  was  done,  it 
dire&iy  againft  the  ftatute  ;  and  then  admitting  the 
defendant  a  witnefs  to  fubftantiate  his  own  defence  is 
contrary  to  the  rules  of  proceeding  in  chancery— 
would  endanger  all  written  fecurities— -and  tend  to 
defeat  the  guards  provided  by  law  againft  frauds  and 
perjuries. 

This  jiidgBient  was  affirmed  in  the  fupreme  court 
of  cirors. 

Salifbury  vetf.  Fairfield. 

ACTION  to  recover  pay  for  fupporting  one  a  wtid  hit 
Samuel  Allen  a  pauper.    Iflue  to  the  jury.        right  to  refide 
^     ^  ^     ^  with  his  guar^ 

The  pauper  veas  born  in  A.  D.  1757  >  his  parents  dian  amd  fuch 
were  then  fettled  in  Fairfield;  afterwards  his  father  ^^^f^^J^,^ 
died.    His  grand-father,  who  alfo  was  fettled  in  Fair-  ^ 
field,  took  guardianfihip  of  him  in  A.  D.    1764.     Hit 
mother  married  another  hufband,  whofe  name  was 
AUcn,  and  was  alfo  fettled  in  Fairfield.     In  A.  D. 
1766  hi>  mother  and  her  hufband  removed  to  Stam- 
ford; and  in  A.  D.  1768  his  grand-father  and  guar- 
diaa  removed  with  .him  to  Stamford,  he  then  being 
1 1  yean  old  $    and  he  lived   with  his  guardian  in 
Stamford  until  he  was  14  years  of  age,  when  he  chafe 
a  guardian,  and  was  boimd  an  apprentice  to  a  aiafter 
fetded  in  Stamford. 

The  queftion  was— Whether  the  pauper  hadgained 
Rfettlmteat  in  Stamfor4.     Veidia: for  the  pfauindflFi. 
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And  by  the  court — ^The  pauper*$  refiding  in  dtam*' 
ford  as  an  apprentice  gained  no  fettlement ;  and  his 
refiding  there  with  his  guardian  three  years»  gained 
no  fettlenient,  neither  in  rightof  his  guardian,norin  his 
pwn  right  by  commorancy  f  he  was  not  a  fub]e£i  of 
being  warned,  nor  might  he  be  parted  from  his  guar- 
dian during  his  minority ;  his  refidence  therefore  in 
Stamford  was  of  neceOityj  and  not  by  the  approbation 
of  the  town  of  Stamford. 

This  judgment  was  affirmed  in  the  fupreme  court 
of  errors. 

Hurd  verf.  Fleming,  executor  of  McDonald. 

Aaion  of  book  A  CTION  of  debt  on  book.  Plea— Owe  nothing. 
debt  lies  for  £\  Jfluc  to  thc  jury.  Book  was  for  f^$  paid  to 
money  paid  on  ^j^^  deceafed  on  a  note. 

a  note  that 

hath  not  been      The  defendant  objeaed  to  thc  plwntiff 's  being  ad- 

applied,  ana  ••  .<.  «»  _  ••«  •      w*^    i 

the  intercft.  niittcd  a  witnels  to  prove  the  article  charged  :  But  by 
the  court  he  was  admitted,  on  the  ground  of  prece- 
dents i  thc  cafe  of  Prentice  vs,  Phillips,  adjudged  at 
Hartford,  \fz$  cited  }  and  a  bill  of  exceptions  was 
filed. 

The  plaintiff  teftified— That  he  paid  the  money  to 
faid  deceafed  and  took  of  him  a  receipt,  which  he  had 
Joft :  That  the  whole  fum  of  the  note  on  which  he 
paid  it,  had  been  recovered  of  him  with  the  intereft. 

Verdift  for  plaintiff  to  recover  the  principal  fum 
with  intereft. 

Writ  of  error  was  afterwards  brought  to  the  fu- 
preme  court  of  errors  on  the  bill  of  exceptions  and 
judgment  was  affirmed. 

This  was  extending.the  remedy  by  aAion  on  book, 
very  far  indeed.  It  is  enabling  the  plaintiff,  under 
the  form  of  this  a^ion,  to  introduce  himfelf  a  witnefs 
to  prove  payment,  made  upon  a  note  or  bond  ;  which 
will  render  the  fecurity  of  debts  by  fpecialty  lefs  fafe. 

The  cafe  of  Prentice  vs.  Phillips  was  relied  on, 
tried  at  Hartford  adjourned  fuperior  court,  Nov,  A. 


^ 
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D.  1785,  which  was  an  aftion  on  book  for  j^aoo 
hard  money,  paid  on  the  ift  of  May  A.  D.  1776  to 
the  daughter  of  faid  Phillips,  on  account  of  a  note  he 
held  againfl:  Prentice,and  which  had  not  been  applied. 
Plea  was,  owe  nothing.  Iflue  to  the  jury*  It  was 
objeded,  that  this  was  not  a  proper  article  to  be  char- 
ged on  book ;  and  as  there  was  no  other  article  char- 
ged, the  book  ought  not  to  go  to  the  jury  ;  and  that 
the  plaintiff  ought  not  to  be  admitted  to  teftify  to  it. 
Both  objedions  were  oyerrulcd.  The  book  and  the 
plaintiff  w^re  admitted,  and  the  plaintiff  recovered 
jprincipal  and  intereft. 


Hartford  County^  Sept  Term^  A.  D.  1789. 
Hudfon  and  Goodwin,  printers  verf  Patten. 

ACTION  upon  the  ftatute,  entitled  an  aft  for  the  The  P""*?**^ 
encouragement  of  literature   and  genius ;  for  foJ^sSothcr 
bringing  into   this  ftate  and  felling  1500  copies  of  andonhiscopy 
Wcbfter's  Inftitute  of  Englifli  Grammar,  of  which  rigHt,  is  the 
they  claimed  the  copv  right ;  contrary  to  the  ftatute,  [h^;^^^°3 
and  in  yiolation  of  tneir  right,  and  demanding  the  printed  them 
penalty.    Plea  not  guilty.    Iffue  to  the  jury.  .  for  himfelf: 

The  cafe  was — ^The  plaintifis  had  purchafed  of  Mr. 
Webfter  the  copy  right  of  his  Inftitute  of  EngliOi 
Grammar,  to  print  and  vend  in  this,  and  in  all  the 
New-England  ftates,  and  in  the  ftate  of  Vermont^; 
to  pay  ^5  for  every  thoufand  they  fliould  fell.  One 
Campbell  purchafed  of  faid  Wcbfter  the  copy  right 
to  print  and  fell  as  many  as  he  could  in  a  certain 
given  time,  in  the  ftate  of  New-Tork,  for  £60. 
Campbell  employs  the  plaintiffs  to  ftrike  off  2,900 
copies  for  him  in  iheets,  he  to  pay  for  the  printing 
and  paper ;  which  they  did,  and  fent  them  to  him  in 
New- York ;  the  defendant  goes  to  New-Tork,  pur- 
diafes  1500  of  them  in  ftieets,  of  Campbell,  bnng^ 
^m  to  Hartford,  binds  and  fells  them. 


f 
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Qaeftion  #»— Whether  this  was  a  ppocccdiug 
tontrary  to  the  ftattite :  Verdift  for  plaintiffs  and 
/loo  damages,  and  accepted  by  the  court  \  for  a** 
tliough  the  plaintifis  printed  them  at  Hartford,  yet 
thev  were  for  Campbell,  and  upon  his  copy  right,  and 
t6  oe  fold  in  the  ftate  of  New^Tork ;  it  was  there^ 
fore,  the  fame  as  though  Campbell  had  prhited  them, 
in  NewwYork^  on  his  own  right,  and  the  defend^ 
tnt  had  introduced  them  here. 

State  i;erf  Shaw  and  fix  others. 

An  officer,  in  a  TNFORMATION  for  a  riot.  Not  guilty  plead, 
profecution  for  J^  iflyg  ^o  the  court.  Shaw  was  an  officer,  had  a 
ma^nirkno^  warrant  againft  one  Allen  for  lewd  behavior  5  Allen 
hit  buloefs,  A,  had  given  out  high  threatenings  againft  Shaw  :  Shaw 
demanding  ad-  took  ihefc  people  with  him  to  afiift  hun  in  taking  of 
^^k'o^T^the  ^*^^"  '  *^  ^^  ^^^  conftantly  avoided  him.  After  ma- 
door,  in  order  ^^^&  known  his  buGnefs,  and  demanding  admittance 
to  make  an  ar*  into  the  honfe,  being  rcfufed,  he  broke  the  door,  and 
p  ^r  •  h*^  entered  the  houfe  with  two  oif  his  affiitants  ;  the  otb- 
^  a  ^SSw  ^^^  ^^  nothing,  but  remained  out  doors. 

•Sl^I^A^'*!!  A  motion  was  made,  after  the  evidence  for  the  ftatd 
were  li  no  ev-  ,  ,  ,         i.  .  ■  ,  .        «• 

idcAce ;  may    Was  thrOugh,  to  introduce  fatd  attendants  as  witnefle9| 

be  admitted  at  againft  whom  there  was  no  evidence,  but  their  going 
wimcflfc*.  ^^jj  sj,j^^  i,y  hjg  command  to  the  hoiifc.  The  court 
took  time  to  Confider  of  it,  atkl  vras  of  opinion  that 
their  going  with  Shaw  by  his  command,  and  being 
prefent  when  he  broke  faid  doors,  under  the  circum* 
ftances  was  doing  nothing  that  was  unlawful  i  and 
they  were  admitted,  and  the  defendants  found  not 
guilty,  and  difmifled  without  coft.    i^ 

Dana  vetf.  Roberts^ 

A  juryman  ^  VERDICT  for  the  plaintiff.  Motion  in  arreft  of 
▼erfc^kr^y  V  judgment,  that  one  of  faid  jurois  while  they 
perfon  not  of  ^^^  the  caufe  under  confideration,  rekited  to  a  Kir. 
the  jury,  upon  Mcrrils,  the  full  ftatc  of  the  cafe,  and  of  the  evidence 
Sufeuy^  on  both  fides }  the  fafts  being  proved,  the  court  fc? 
fPDfiderati<}ii.    afidc  the  vcrdift. 
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l^Y  the  (Coprt^^^Tbe  principal  guard  upon  y^xovs  A  jnrjmaii 
,  in  ihh  ftate,  U,  their  oath  and  their  virtue— if  tbcf  j^^^^  ^hS"* 
Ve  fufferied  to  enter  into  couveifation  witii  people  byTrootion  In 
fttpeQ,mg  tbe  cauCss  tbcy  bave  under  confideration,  arreft  may  not 
the  purity  of  tfiak  by  jury,  the  great  barrier  of  liberty  ^  *  witncft. 
and  juftice  will  be  conrupted  $  it  ought  therefore  to 
be  guarded  with  tde  moll  vigihju  attention.    Tbe 
jiurer^  wa$  not  admitted  (o  teftify  upon  the  inotio% 
^ther  to  crifloinate  or  epcculpate  hioafelf.     !•  Purn. 
J  a.     J.$tr.442. 

Beacher  verf.  Hart. 

ER&OB^    Reaciber  fued  Hart  on  a  note  ;  Seth  A  conftable 
Lewis  fervcd  the  writ  as  conftable.  may  not  be 

chofcn  out  of 
The  defendant  plead  in  abatement — ^That  fi^d  tl^cmombof 
Lewis  was  not  conftable,  and  had  no  right  to  ferve  f^i^'^'Ji^ 
faid  writ  i  plaintiff  replied  that  he  was  not  chofen  at  de»cli«r««M^ 
the  annual  meeting  in  Jitcavher^  but  that  faid  annu-  ▼•!. 
al.  meeting  was  adjourned  into  the  tnonth  of  January^ 
and  that  he  wa3  then  chofen  conftable  and  fworn ;  to 
this  reply  the  defendant  gave  no  anfwer  although  mo* 
ved  for«  and  the  county  court  gave  Judgment^  that 
faid  Lewis  was  not  chofen  conftable  m  the  month  of 
December!  but  in  the  month  of  January,  and  faid 
choice  was  illegal  and  voidj  and  that  faid  writ  abate. 

Etfoxs  af&gned  were-^ift.  That  the  court  ought  to 
TpAve  orderedthe  defendant  to  hanre  anfwered  faid  re>- 
flj^  adiTh^tfaid  writ  ought  notto  have  been  abated. 

Judgment— Nothing  erroneous. 

By  the  court — Regularly  tn  every  a£iion  at  law,  an 
Iflue  in  fa£t  or  in  law,  ought  to  be  joined,  in  order  to 
a  deciGon  ;  but  the  praAice  has  been  otherwife  tn 
pleas  of  abatement,  and  a  plea  unanfwered  has  been 
4roafidered.as  -demurred  to  ;  and  it  is  evident  the  coun- 
tj  «ourt  oonfidered  tbefe  pleadings  in  that  light,  for 
*ne  court  found  the  fa£l«  in  the  reply  to  be  iirfuficienl. 

The  ftatute  is  exprefs,  that  conftables,  and  other    ^^ 

town  officers,  fliall  be  chofen  in  the  month  of  De-    '  ^^ 

ccmben  andbe  fworn  \  and  certain  duties  are  enjoined     .  /»  X  ^^ 


/t.  6. 
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upon  theni  to  perform  in  the  month  of  January ;  and 
the  z€t  relating  to  conftables  is  exprefs  that  confta- 
bles  (hall  be  chofen  and  fwom  before  the  firft  day  of 
January ;  and  in  cafe  any  town  by  death  or  removal 
of  the  conftable  or  conftables  thereof,  {hall  become 
wholly  deftitute  of  fuch  officer,  fuch  town  fliall  af- 
femble  forthwith  and  proceed  to  the  choice  of  a  con- 
ftable or  conftables,  to  fupply  the  vacancy  fo  made^ 
who  ihall  be  fworn,  &c.  Had  the  towns  a  right  td 
choofe  their  conftables  in  any  other  month  than  De« 
cember,  the  proviCon  of  this  a£t  would  have  been  un<- 
neceftary. 

Brick,  &c.  executors  of  Brick  vetf.  Reed. 

In  t«nrer,if  the    A  CTION  of  trover  for  an  execution  of  £/^i.  Plea 
cffea  9f  the     J;\  „Q^  guijjy  ^Q  ^hg  ju^y^ 

full  IS  to  rccov-  o       J  J     J 

*V^^^"«  The  debtors  in  faid  execution  were  poor ;  the  dc- 
nUinttff  ihaOl  ^^ndant  was  an  officer  and  received  faid  execution 
ha^fullcoft,  with  difcretionary  orders  ;  he  coUefited  j|f  24  and  en- 
although  the  dorfed  it  on  the  execution,  and  had  paid  to  the  plain- 
jw^"*"^^^  tiffs /•  1 2;  the  execution  was  demanded  of  the  defend- 
^  under  for*  ^^^  ^"^  refufed,  and  after  the  a£iion  was  commenced 
ty  ihiUingi.  the  execution  was  returned  and  received  by  the  plain- 
tiffs. 

The  jury  found  the  defendant  guilty,  and  12/*  dam- 
ages which  was  accepted  by  the  court ;  Judges,  Dyer 
and  Root  diflented,  upon  the  principle  that  the  jary 
ought  to  have  given  in  damages  the  ;^  12,  which  hie 
had  received  and  endorfed,  and  had  not  paid  to  the 
creditor  ;  and  faved  another  fuit  :  For  the  re- 
fufal  was  a  converiion  of  the  money  received,  as  well 
as  of  the  execution  on  which  it  was  received  and  en- 
dorfed. 

An  objedion  was  made  to  allowing  any  more  coft 
than  damages  ;  by  the  court  full  coft  muft  be  allowed 
for  the  effect  of  the  fuit  was  a  recovery  of  the  execup 
tion,  as  well  as  the  i2/'givcnby  the  jury  for  fpeciai 
damages^ 
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Watfim  verf.  Gay  lor  d^ 

PETITION  in  chancery  to  forcclofc  the  cqutty.of  ^^"^-^ 
Tcdcmption  in  certain  mortgaged  premifcs.  mort^^tl  de^ 

.    The  refpondent  on  the  fecond  day  of  the  court  filed  for  fo^rclofw^ 
Ihis  complaint;  alledging  that  more  than  lawful  inte-  maybe  received 
tcft  was  included  in>  and  fecured  by  faid  mortgage,  »» «» anfwer, 
»nd  prayed  the  aid  of  the  petitioner's  oath  j  the  peti-  ^'  *  croft  bilL 
lioner  obje  Aed  to  receiying  it }  The  court  on  confid- 
cration  determined  that  as  the  petition  was  in  chan- 
cery, the  defendant  had  right  to  anfwer  or  file  hia 
crofs  bill,  and  to  have  the  benefit  of  the  petitioner's 
Mth. 

The  petitioner  obje£^ed  againft  being  examined  on 
oath  touching  faid  ufurV,  becaufe  if  true  it  would  ci- 
pofe  him  to  a  penalty :  JBut  by  the  court  the  obje£tion 
was  overruled,  and  the  petitioner  withdrew  his  peti* 
tion. 

State  verf.  Wonliington* 

*yr\  ETURN  of  auditors  in  an  a£lion  of  account.  t7poiiaremn»» 
J^  Rcmonftrancc— That  the  auditors  had  made  a  ^S^g^^ilT 
miftake,  by  charging  the  ftate  a .  large  fum  in  ^rood  tors  th«  cpurt, 
money  tiominally,  which  was  paid  by  faid  Worthing-  will  enquire  of 
ton  in  depreciated  bills.     Objcaion  was  made  as  to  '^^  '"^w* 
any  enquiry,  refpefiing  thofe  fa£ls  \  the  court  deter-  pS^jpics  thef 
mined,  and  did  enquire  of  the  auditors  the  principles  made  out  the 
^lon  which  they  made  out  the  balance.  balance. 

And  laid  return  was  accepted. 


Wmdbam  CmtrOy^  Zept.  Tmn^  J^  D.  1789V 
Diiron  wff.  Piercer 


Where  a  jud^*  'Vjl  RROR.  Pierce  brought  am  adkm  to  th&  o^n* 
Skilm/^b^*  *  ^  ty  court  agtinft  Dixon,  for  riding  overlni 
f^^f^^ln  daughter^  a  minoTi  whereby  flie  was  n«ch  burt,  aol 
Dart.  TKc  if.  he  put  to  coft  ID  her  cttre.  Verdi£l  and  jmAgtmm 
EfflT'V*   wa%  that  the  phititifl^  in  fftid  a£H<ia  recover  fbartMA 

i"i^^iSr^\^^^^  ^"^'  affigncd— That  no  more  coft  than  damages 
damage*  and     Ought  to  have  been  allowed.    Plea  nothing  erroneous^ 

^  Judgment — Manifeft  eraror  ;  and  judgment  rever* 

fed  as  to  the  coft  over  die  Aim  of  the  damages* 

Tins  is  a  cafe  within  the  ftatiue,  where  mo  more 
coft  than  damages  is  to  be  reco^red  1  and  asthe  finr^ 
erance  may  be  made,  the  court  rererfed  the  judgmoil 
only  as  to  that  part  which  was  illegal^  viz.  ail  the  coft 
over  the  fum  9f  the  ^Moages. 

!  *  Devrit  H)erf.  Baldw&u 

A  gamifficc  QCIRE  FACIAS  againft  Baldvm  as  debtor  to  one 
Scnwr^^n^"^"  1^  Dimock,  an  abfcnt  abfconding  debtor.  Iffuc 
thcfclrc^aciaa,  ^^  clofcd  to  the  jury.  Queftion  was  put  to  the 
what  the  ab- '  covt,  whether  fiicfa  a  caufcmlghc  be  tried  by  the^u* 
fconding  debt.  ry.     By  the  court  it  way. 

or  had  raid,  to      '  '         .  ' 

difproYc  bit  The  qucftion  was — ^Whether  Baldwin  owed  IXm« 
Thc'^Wntiff'    ^  •  Dknock  had  faid  previous  to  any  cohtro^ 

may  introduee  ^^1  '^'^  admitted  to  be  givei^  in  evidence  l^y  the 
•Cher  eridencc,  defendant,  to  prove  that  he  did  not  owe  him ;  on  the 
^Swt'sS^:  ground  that  tl^e  plaintl^  ftpod  in  DimodL'a  right :  and 
£L  iS^IT    *«  plSmiffwaraH^ 

&«&  be(ides  the  defendant's  teftimony,  to  prove  the  indcbt* 

^^««H>«?«d  cdnefs  of  die  defendant,  taking  a  diftinAion  between 
wwma  ftlre*  *^  ^^  iff  chancery  where  the  petitioner  calls  upon 
&cias  againft' a  ^^  refpondcnt  to  difclofc  upon  oath,  and  where  the 
pmifliee,  may  law  lets  a  party  in  to  teftifV  for  the  benefit  of  both ; 
Bctncdby  th«  ©ne  is  by  die  aft  of  die  piamtifi;  the  odier  by  ad  of 
^^'  law* 
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CnON  of  debt  by  book.    Pleai<*-oiveiiothing.  An  order 
^  ^  Iffuc  to  jury.    The  book  confiftcd  of  two  ar-  JS^Sff^oJf^ 
^des  ^  oae  for  caib  paid  ^4^  and  one  for  an  ocdcr  Ourd  pcffon.   . 
drawn  in  favor  of  the  defendant^  on  William  Camp-'  for  value  re- 
bell,  for  £60  «!««  rcc<,iTed.  ^T^hl^^r 

Qgeftion  to  the  court— Whether  fuch  an  order  may  "^^^^^^^ 
he  charpred  on  book  j  and  Aether  the  plaintiff  may  be  ^b^chl?|M< 
admitted  to  fwear  to  it,  when  in  the  writing  he  has  on  book,  and 

acknowledged  fliat  he  lu»  received  the  yaloe.  t*>c  plaintiff  be 

aUowcd  to 

By  tht  court'^r^The  order  may  properly  be  charged  f^car  to  il 
on  bookf  and  the  plaintiff  be  allowed  to  fwear  to  it. 
It  being  an  article  of  commerce;  there  is.  a  wide  dif- 
ference between  an  a^lion  brought  upon  an  order  or 
bill  of  exchangCi  and  an  action  brought  for  an  ordei* 
or  bill  of  exchange. 

EldeAin  veff.  Eldcrkin. 


A   CTION  on  note,  executed  at  Roxbury  in  the  Anaaionta 

Jfx  Maffachufctts,  wable  to  plaintiff  or  order,  ^^^'^^^ 

where  notes  are  negotiaole,  and  there  endorfed  to  whofe  pruper- 

Thomas  Lee ;  faid  note  d%ted  20th  OGt.  1 770.  ty  is  all  ailign. 

ed  to  truftcety 

Before  the  commencing  of  this  fuit  the  plaintiff  ob«  is  not  fuftaina* 
tained  an  a&  of  bankruptcy  in  his  favor,  and  all  his  Wcuponanote 
Vopmr  was  affigned  to  truftees.    Plea-Full  pay.  '^^' 
ffient.     iffue  to  the  court.    Obje£lion,  that  this  ac-  c^. 
iSon  cannot  be  maintained  in  the  plaintiff's  name :  By 
-Ae  court  it  cannot  \  and  it  was  withdrawn. 

But  the  court  was  of  opinion — ^That  an  a^Hon 
tni^t  be  maintained  by  Mr.  Lee,  the  endorfee  in  his 
.49wa  name,  as  the  note  was  executed  and  endorfed  in 
iJie  ftate  of  JMlaflacbafetts,  where  by  law  it  wa$  nego- 
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New-Londm  County^  Sept*  Temtj  1789. 

Maples  and  Monroe  verf.  Peck, 

in  an  salon  by  "W^  RROR.  Peek  was  an  oficer,  had  an  exbcttticm 
^n  officer,  for  f^  in  favor  of  Marcia  Maples  againft  fald  Mon« 
fx^udonru^  roe  and  Others  to  fcrve  and  collea— he  levfcd  it  OQ 
onafpccialun-  fome  cattle)  the  property  cf  MonroCf.and  was  a- 
4ertaking  of  bout  to  poft  them,  and  upon*  the  reqi^eft  of  the  de-* 
to  kff^^d^rl-  f^^^^°^*  ^^  delivered  faid  cattle  to  thcoi  to  keep,  and 
delivcf  themT  ^^^'^  ^^^^  promife  in  writing  to  deliver  them  to  him 
It  is  not  nccef-  on  the  Azj  of  Upon  his  demand,  as  by  faid 
fary  to  arcr  receipt  or  Writing,  &c.  That  they  never  delivered 
Ih^^nor  that  ^^^^  cattle, although fpcciaUy  demanded  on  faid  day; 
the  judgment  whereby  he  is  become  liable  to  pay  faid  execution^ 
remains  in  to  his  damage  £90.  DcmurrcT.  Judgment  of  the 
fOTcc  unfatisfi-  common  plcas— That  the  declaration  wasfufficicnt. 

Errors  afGgned  were — ift.  It  appears  that  the  cat- 
tle were  the  property  of  Monroe,  one  of  the  defen* 
dants  }  and  it  doth  not  appear  that  faid  Peck  ever 
,  pqfted  faid  cattle  9s  the  law  directs.  2d.  There  it 
no  averment  in  the  declaration  that  faid  judgment 
and  execution  remain  unpaid  and  unreverfed.  rlea-^ 
Nothing  erroneous. 

Judgmcnt-^That  there  is  nothing  erroneous  in  the 
judgment  complained  of. 

By  the  court?— The  a£lion  is  brought  upon  a  fpe* 
cial  undertaking  and  promife.  The  prefumption  is» 
that  the  officer  has  done  his  duty,  unlelii  the  contra- 
ry is  averred.  The  allegations iuppofed.  to  be  want- 
ing in  the  declaration,  are  not  iieceflarv  \  and  if  the 
defendants  would  avail  themfelves  ot  them,  diejr 
ought  to  have  plead  the  payment  or  reverfal  in  bar, 
and  that  the  goods  were  returned  to  the  owner.  Same 
point  adjudged  in  an  adion  brought  by  Hartihoqiy 
air  officer,  upon  a  receipt  for  a  hone  taken  on  exectt« 
tion,  againft  Halfey,  at  New-London,  Sept.  1784. 

This  judgment  was  affiryned  in  t}ie  fupreine  court 
(iferrprs. 
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Cheefborough  wff.  Clark  and  Fanning. 

ACTION  of  cjcQmcnt.    Pica  not  guilty  to  jury.  ^  i,  n©  objcc* 
PlaintiiF's  title — The  levy  of  an  execution  upon  Uon  to  the  titk 
fftid  Fanning'8  land  5  to  which  levy,  three  exceptions  "^«'  ^  *5^ 
were  taken  by  the  defendant :  ift.  That  by  a  written  ^i^t^'^ 
agreement  the  execution  was  not  to  have  been  taken  ken  out  fooner 
■out  fo  foon  by  two  months,  as  it  was.     ad.  That  than  it  was  a^ 
William  Williams,  Efq.  who  appointed  one  of  the  ap-  g^nJ^jJL 
praifers,  was  not  the  neareft  juftice  to  the  land  who  oneof  theapi* 
could  judge  between  the  parties.     3d.  I'hat  the  ap-  praifcn,  was 
praifer  chofen  by  the  debtor,  and  agreed  to  by  the  V^"^*^  ^^ 
creditor  was  tenant  to  the  debtor,  and  not  an  indiffer*  whcreboth 

^t  perfon.  partict  know- 

By  the  court — As  to  the  firft  exception  fuch  agree-  have  vST^ 
ment  between  the  parties  is  not  adroifiible  on  this  if-  By  next  aflift* 
fue  to  defeat  the  title.    By  next  juftice,  in  the  ftatute  '^f^'  *®  ^ 
is  not  meant  ftrifily  the  neareft,  but  fome  one  in  the  ^^m  an  ap« 
town  where  the  land  lies.     As  to  the  third  exception,  praifer,  ia  not 
there  is  no  law  that  excludes  a  tenant  from  being  an  ^^  a^^^ 
appraifejr  of  land,  taken  on  execution  5  and  where  the  ^J^^ft^^^ 
'parties  having  knowingly  and  underftandingly  agreed  one  near  by  in 
upon  him,  as  in  the  prefent  cafe,  both  parties  knew  the  fame  town, 
he  was  tenant ;  they  are  eftopped  to  fay  he  is  not  in- 
different, efpecially  the  debtor,  whofe  tenant  he  was^ 
and  who  chofe  him. 

Verdi£l  and  judgment  for  the  plaintiffl 

Church,  executor  of —  veff.  Rhodes. 

ACTION  on  note.    Flea  full  payment.    Iflue  to  Accord  an4 
.  the  court.  '    ^tis^aAIon 

cannot  begiTca 
The  defendant  proved  that  he  fold  and  delivered  a  in  cadence  nn- 
quantity' of  cheefe  to  the  teftator,  more  than  to  the  ^^^'^Ijl^^ 
amount  of  faid  note,  which  was  agreed  to  be  received       P*y««"*- 
on  faid  note. 

Judgment  for  the  plaintifF-— Becaufe  the  proof  did 

not  anfwer  the  iflue  ;  he  ought  to  have  plead  it  by  way 

of  accord  and  fatisfa^ion  ^  no  collateral  article  can  be 

.  J^ymeot  of  a  niiQPcy  debt^  although  it  may  be  deliver* 
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ed  and  recemd  in  Ikm&fHoa  bf  the  accord  ap<l  ^ 
grecment  ofthe  plaintiff. 

ft 

Vail  verf.  Mumford* 

'indcbitatiM  «f-  A  CTiON  of  .indeUtatttS  afliampfit  upon  a  }«dg>- 
■iumplit  will  ^/j^  mcnt  brought  agaiitft  Mumford)  as  an  abfcxint- 
SSjoMiDr*"  *  ^'"8  debtor — ^fettin^  forth  tlie  judgment,  ezecutiom 
litMaadefenot  *nd^T^tum  of  n9n  efi  upon  it— alfo,  it  Is  averred, 
to  an  a6tioiiap  that  fatd  Mumford  had  fecreted  his  property »  and  had 
SS^^  d*bt  •'^^"^^^  »  whereupon  the  defendant  became  liable, 
or  that  Oie  per-  *^'  ^*^  affiimc,  &c.  copies  were  direSed  to  be  left 
foiw€opied,aise  uriA  certam  perfons  who  were  agents,  faflotB,  fte. 
not  iui  agent!  of  faid  Mumfbrd. 

IMea  in  bar-^That  laid  perfons  were  not,  nxx  are 
-agents,  8cc.  to  the  defendant*    Demurrer. 

Judgment — ^Plea  fuiEcient,  upon  the  ground  folely 
ofthe  mfufEciency  of  the  declaration  ;  for  indebitatus 
aiTumpfit  will  not  lie  upon  a  judgment.  Cower  loS. 
For  it  is  no  objcdion  to  the  plaintiffs  having  jud|;- 
ment  againil  the  defendant,  that  the  perfons  copied 
are  not  his  agents  and  fa&ors. 

Minor  v&rf.  Ejiowles. 

Kodamagci  "IT^  RROR  to  Tcverfe  a  judgment  of  two  julUcet 
are  to  be  given  f  ^  on  an  Information  qui  tam^  for  a  forcible  entry 
in  a  profccu*    ^^^  detainer,  wherein  the  court  awarded  damages  to 

tiononthe        ♦u-^*-.-. 

Ibtutefora     tue  party. 

^I^ll^       Judgment  rererfed  as  to  the  damages  only. 

The  ftatute  is— That  the  party  grieved  ihall  recor- 
er  treble  damages  and  cod  by  a^ion  of  treipafs,  Jkc* 
but  no  damages  are  to  be  given^on  fuch  informatioiiy 
.  .        for  the  forcible  entry,  &c. 

Noyes  verf.  Moon 

An  agreement  ^  CTIOM  of  affumpfit,  declaring— That  in  Apitt 
?M^«futed  -^  '»*>  tl^  defendant  applied  to  the  pkunliff  lo 
•nooepon, if  procure  for  hioi  a  deed^ftooi  Jdim  BWoaWwi  ^vKlif 
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»%aA  of  land,  particuiarly  defcrifacd,tiiToiigh  which  not  within  the 

na  a  ftwam  of  water,  and  the  privilege  of  raifing  the  ^*** V^^^*" 

water  three  feet  higheri  than  a  dam  then  ftandiog        P'lw^cfc. 

•ft  Joflma  Powers^sland  ;  andpropofed  and  engaged 

Aat  in  cafe  the  plaintiff  would  procure  for  htm  faid 

Acedi  he  would  give  his  note  for  fuch  fum  a«  Meffrs* 

Seldon,  Eli  and  Lewi#ihonld  apprize  it  to  be  worth  % 

to  which  the  plaintiff  agreed,  and  promifed  to  procure 

hid  deed  from  faid  Bacon  and  wife  of  iaid  land  and 

privilege,  for  the  defendant,  on  or  before  the  iecond 

Tuefday  of  June  then  next ;   and  the  defendant  ia 

confideration  thereof,  affumed  and  promifed  to  give 

his  note  to  the  plaintiff,  upon  faid  deed's  being  pro* 

eured  for  the  fum  it  ibould  be  cftimated  to  be  worth  hy 

faid  Seldon,&;c.  And  the  plsuntiff  fays  that  faid  Seldon, 

&c.  eftimated  it  to  be  worth  ^83  lawful  money  \  and 

before  faid  fecond  Tuefday,  viz.  on  the   loth  of  faid 

June,'  he  procured  and  offered  and  tendered  to  the 
^efendanta  good  authentic  deed  of  (aid  land  and 
privilege  from  faid  John  Bacon  and  wife,  and  ever 
Snce  hath  ftood  ready  to  deliver  faid  deed,  and  in  all 
^ings  hath  performed  on  his  part ;  and  the  defend^ 
ant  refttfed  to  give  his  note  as  aforefaid,  or  in  an j 
^y  or  manner  to  perform  his  promife,  &c.  damage 
jf  100,  per  writ  dated  ad  oSOQ:.  A,  D.  1 788. 

Plea  in  bar---That  faid  contraA  was  for  the  tranf- 
ferisig  of  kinds  and  for  no  other  confideration  and 
was  not  reduced  to  writing,  nor  any  memorandum 
diereof  made  y  and  by  the  ftatute  to  prevent  fraudt 
and  perjuries  no  aAion  is  maintainable  upon  it.  De« 
mtrrer  to  die  plea. 

Judgment — ^Plea  infufficient. 

'  By  the  court — This  aftion  is  not  within  the  ffat- 
vtb ;  which  extends  to  executory  agreements  and  not 
flift  agreements  executed  on  one  part  as  this  is ;  nor 
docs  the  law  mean  to  put  it  in  the  power  of  the  do* 
fcsdam  to  take  advantage  of  his  own  wrong  to  im* 
pofe  a  gn>fs  fraud  upon  the  plaintiff,  as  would  be  the 
cafe,  if  after  the  plaintiff  had  procured  a  deed  from 
kid  Bacon,  ltc«  to  the  defendant  and  paid  or  given 
fiKurity  for  the  land,  the  defendant  migl^  be  at  liberty 
l^depast  fromUsificeaicnt* 
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'  This  ftatute  is  nearly  a  copy  of  a  ftatate  in  Gh'eai^ 
Briuin,  made  the  apth  of  Charles  II.  almoft  one  hiiti« 
dred  years  before  ;  whkh  by  a  long  courfe  of  deci& 
ions  had  obtained  a  fettled  meaning  and  conftruc« 
tion,  with  which  the  legiflature  of  Connecticut,  it 
muft  be  fuppofed,  were  acquainted ;  and  which  will 
afford  much  light  in  the  conftru&ion  of  ours.  That 
a  parole  agreement  concerning  land>  executed  on  one 
part  is  not  within  either  the  letter  or  the  fpirit  of  the 
ftatute  which  contemplated  parole  agreements,  mere- 
ly executory,  is  clear ;  for  where  the  money  is  paid, 
or  the  deed  is  given,  and  the  agreement 'executed  on 
one  part,  natural  jullice  requires  that  the  other  part 
fliouldbe  performed : — And  in  fuch  cafe,  the  proof  of 
the  agreement  does  not  ftand  upon  parole  evidence 
only ;  but  upon  the  execution  on  one  part. 

Accordingly  it  was  adjudged  at  New-Haven,  Feb. 
term,  A.  D.  1773,  in  an  a&ion  of  aflumpfit,  brought 
by  Submit  Tainter  againft  Jofeph  Brockway,  declare 
ing  that  in  confideration  of  ^^600  lawful  moneys 
which  the  plaintiff  promifed  to  pay  the  defendant  for 
k  certain  farm,  defcribed  in  the  declaration,  and  o£ 
three  dollars  earned  money  in  part  received  by  him^ 
he  aflumed  and  promifed  to  give  her  a  deed  of  faid 
farm  in  ^  fortnight,  &c«  which  he  had  not  done.  The 
defendant  plead  the  ftatute  in  bar ;  and  that  faid  a- 
greement  was  by  parole  and  no  memorandum  made 
of  it  in  writing  i  and  a  demurrer  to  the  plea.  The 
judgment  was — ^That  the  plea  was  fufficient ;  the  a- 
greement  (et  forth  in  the  declaration,  is  clearly  with- 
in the  ftatute,  and  the  payment  of  the  three  dollars 
earneft  money,  as  it  is  csdled,  is  not  fuch  anexecutioa 
on  one  part,  as  to  take  it  out  of  the  ftatute. 

And  it  was  determined  at  Hartford  adjourned  fu« 
nerior  court,  A.  D.  i777»  on  a  writ  of  error,  brought 
by  Oliver  Clark  vs.  Wiiham  Brown  and  wife,  to  rc- 
verfe  a  judgment  of  the  county  court,  in  anadioOf 
Brown  and  wife  vs.  Clark ;  declaring  that  in  confid- 
eration  of  a  deed  of  a  certain  piece  of  land  executed  to 
faid  Clark,  by  the  wife  of  faid  Brown,  when  a  finur 
file  s  faid  Clark  aflumed  and  promifed  to  pay  her 
^i4lawful  money,  which  he  had  never  pexformedft 
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.Hie  defendant  demurred  to  die  declaration,  and 
judgment  of  the  county  court,  that  the  declaratio|i 
was  fttfficienti  and  for  the  plaintifiFto  recover. 

Errors  afligned — ift.  That  there  is  no  direft 
arerment  that  (aid  deed  was  ever  delivered,  ad.  That 
the  pTomife  is  by  parole  and  within  the  ftatute  to  pre- 
Tent  frauds  and  perjuries. 

Judgment  of  the  fuperior  court — ^That  there  is  no- 
thing erroneous,  in  the  judgment  complained  of.  For 
upon  a  general  demurrer  advantage  is  not  to  be  taken 
of  tlie  fiatute,  for  there  may  be  a  memorandum  in 
writing  which  may  be  produced  in  evidence,  that  ia 
not  alledged  in  the  declaration.  But  further,  this 
a^lion  is  not  within  the  ftatute  )  for  it  is  not  laid  up« 
on  the  parole  agreement  only,  but  upon  the  agree;- 
ment  executed  on  one  part.  Glib,  court  chancery 
231.  iBac.  ab.  74  and  75.  a  Str.  785.  i  Blac. 
Rep.<$oo.  And  Chapman  vs»  AUin,  adjudged  at 
Windham,  March  Term^  A.  D.  1 788.  Kirby's  Re- 
parts  399. 

This  judgment  of  Noyes  v/.  Moor  was  reverfed  ia 
the  fupreme  court  of  errors.  The  reafonshave  not 
been  given  as  I  have  been  able  to  find. 

Munibrd^  &€•  verf.  BueL 

'TT^  RROR  to  reverfe  a  judgment  of  the  county 
r^  court,  in  an  a£kion  brought  by  Buel  w.  Mum^  A  nott  execu- 
3ot3>  on  a  note,  dated  the  31ft  of  May,  A.  D.  1788.  tedonSatarday 

'  ^  '  '  night,  between 

Plea  in  bar— That  faid  31ft  of  May  was  Saturday,  thehounof  n 
and  that  after  the  fctting  of  the  fun,  and  the  darkncfs  |fl^^'  ^ 
had  comprehended  the  light  on  faid  day,  faid  Buel  "  *^ 
caufed  faid  Mumford  to  be  taken  on  an  execution  in 
liis  favor  $  and  to  procure  faid  Mumford's  releafe  from 
fidd  arreft,  faid  note  was  given  and  executed  between 
the  hours  of  eleven  and  twelve  at  night ;  which  time 
was  part  and  parcel  of  the  Sabbath  or  Lord's  day,  and 
is  Toid.    Depiurrer— Judgment  of  the  county  court 
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tb^  faid  pkai  i$  intu&oknt,  wi  £or  Uie  pbdiitUF  t^ 

Error  affigned — ^That  faid  county  court  ought  to 
l^^v^  adjudged  faid  plea  fufficient« 

Judgment— Nothing  erroneous. 

By  the  court — All  people  agre^,  that  the  arrifiriat 
or  folar  day  is  the  Sabbath  ;  and  th^t  the  Sabbath  in-i  . 
eludes  the  whole  of  the  natural  day  of  24  hours-— 
but  whether  it  includes  the  evening  and  night  prece- 
ding, or  any  part  of  it,  or  the  evening  and  night  fuc- 
ceeding,  is  a  matter  about  which  mankind  di^r  }  and 
undoubtedly  the  law  meant  to  allow  them  liberty  of 
confcience,  in  cafe  they  do  not  difturb  others* 

Xhe  law  forbids  all  fecular  bufin^fs  upon  the  I^ord's 
^ay*  under  a  penalty ;  it  forbids  all  diverfions  a«i4  af- 
jembliug  together  at  tavems»  and  in  the  ftreets  oa 
Saturday  evenings  after  fun-fet|  on  the  Lord's  day; 
Md  on  Sabbath  day  evenings  :  By  this  it  is  clear  that 
the  legiflature  meant  by  Lord^s  day,  the  artificial  day» 
and  all  arrefts  made  on  the  Lord's  day,  are  declared 
to  be  void.  This  tranfadion  being  at  a  time  when 
the  ftatute  has  not  forbid  the  doing  of  fecular  bufi* 
nefs,  nor  declared  it  to  be  void  ;  the  court  cannot 
adjudge  it  to  be  fo  ;  efpecially  as  it  would  be  to  ena- 
ble the  defendant  to  take  advaotage  of  his  own  wrong 
2St,  to  injure  the  plaintiff. 

Brewfter  verf.  Towa  d  Norwich. 

n«  proi{«?rty  A  CTION  of  debt  on  book.  Plea  owe  oothing. 
eK'oi.     Alff^etothejury. 

d^^filiff^.  Th*^  i'^T  ^^^"*  *^^  *•  plaintiff  had  in  his  hands 
recovering  pay  ^ur  barrels  of  beef,  the  property  of  the  defendants, 
of  him  for  them  for  which  he  gave  his  receipt ;  that  in  A.  D.  1784. 
ti^'^f'hc^k  ^^  delivered  faid  beef  to  the  defendants  order,  but  did 
debt  will  lie  "^^  ^^^^  "P  ^^^  receipt  -,  that  the  defendants  brought 
for  them.  a  fpecial  adion  of  the  cafe  upon  faid  receipt,  and  re* 

covered  for  faid  beef,  and  refer  the  qucftion  of  law 
upon  the  h&%  aforefaid,.  to  the  court,  whether  the 
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defendants  are  indebted  tD  the  plaintiff  for  Taid  bee/| 
tad  whether  it  may  be  recovered  in  tliis  action. 

The  court  is  of  opmion — ^That  the  law  is  fo  upon 
the  fads  aforefaid,  that  faid  beef  is  chargeable  on 
book,  and  recoverable  in  this  a£lton  -,  the  defendants 
having  recovered  on  the  receipt  pay  for  iaid  beef,  the 
property  thereby  was  veiled  in  the  plaintifT;  and  they 
having  received  it  by  delivery  of  the  phintifTiare  jufthf 
indebted  for  it 


Middkfex  County  J  Jqn.  Term^  A.  D.  1790. 
How.  ELIPHALfiT  DYER,  EsQt  chief  judge, 

[jifi^iMtttl  up9n  Judge  Law's  appointment  to  the  office  of  DiRri&  7»<^1 

ANDREW  ADAMS,  Esct-         ^ 
JESSE  root;  Esq,  I 

CHARLES  CHAUNCY,  Eaq.     C  J"»«««* 
ERAST0S  WOLCOTT,  EsQs.  ) 

Champion  verf.  Spencer,  &c« 

WRIT  of  partition  ;  declaring  that  the  pfeiifdff  ln«;«pi4e  ^ 
and   defendants  were  owners  as  tenants  in  ^^'j'^tlj'nwSt 
common,  of  about  aoo  acres  of  iftnd  in  Eaft-Haddam,  ^  feAh  the 
and  particularly  defcribed,  in  fuch  manner  and  pro-*  right  and  pii^ 

portion  that   the  plaintiff  had   riirht  to  have  aparted  po'^wn  he  b 
'    %  r  i-.r  1®  ••     entitled  to  m 

and  let  out  to  him,  m  feveralty,  14  acres  1 10  rods,  ^\^^  ^/^^z^  ^ 

3uai  in  quality,  fituation,  and  privilege,  with  the  reft  a  third,  afiftb, 
faid  land,  and  that  the  defendants  have  right  to  the  ^^ 
remainder,  &c. 

Flea  in  abatement— f  ft.  That  the  plaintiff  has  ndt 
fet  out  the  proportions  which  the  defendants  hate 
right  to,  among  themfelves.  2d.  The  declaration 
doth  not  ftate  the  proportion  which  the  plaintiff  is 
entitled  to— but  a  certian  quantity  of  land  which  may 
be  impraAtcable  to  be  fet  out  to  him. 

tudgment — ^That  the  plea  is  fufficient,  upon  tbt 
Ian  exception  :  It  being  immaterial  and  unneceffary 
to  (et  out  the  defendants  proportions  among  them* 
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felvcB,  for  they  may  not  wifli  a  feverance ;  but  the* 
plaintiff  ought  to  have  fet  forth  the  proportiozi  he  is^ 
entitled  to  have  and  hold  in  feveralty. 

Sage  verf.  Alfop. 

A  fpccial  inde-  C*  FECIAL  afiion  of  indebitatus  affumpfit  for 
bitacusaiTuxnp-  |^  jf  221  *.  7 :9>  paid  by  miftakei  in  a  fettlement  of 
fit  wiU  He  for    accounts  in  December  A.  D.  1 767,  and  receipts  paf- 

moncy  faid  by   *•  , 


miftakein  a 


fctUement  r^^^  ^Bixon  judged  to  lie,  and  a  recovery  had  by 

▼erdiA  of  the  jury. 


New-Haven  County^  Jan.  Terniy  A.  D.  1790. 
Miles  verf.  Troop. 

On  a  plea  in  »•      A    CTION  of  aflumpfit  for  2000  foot  of  oars, 
baicmcm^M  -£jL  vhich  the  defendant  received  to  fell,  and  prom- 
Sc^'uc  of  Sic  rfcd  to  account  for  the  avails  \  value  jf  30 ;  damage  dc- 
mattert  in  dif-  manded  ;^40. 
pute  was  under 

£40— parole  Plea  in  abatement  of  the  appeal — That  the  oart, 
evidence  to  the  only  matter  in  difpute  were  not,  nor  are  of  the 
Srnot  adaSln.  "^^^^  ^^  €^^ »  *^^  oflfered  parole  evidence  to  prove 
1,]^  the  value. 

By  the  court— The  evidence  was  not  admitted; 
and  the  plea  judged  infufficient :  It  muft  appear  from 
the  record,  what  the  value  of  the  debt,  damage,  or 
other  matter  in  difpute  is,  and  the  court  will  never 
go  into  proof  to  find  the  value,  which  is  the  pro- 
vince of  the  jury  or  triers  to  do  upon  a  hearing  on  the 
merits. 


Smith  njerf.  Bradley. 


What  the  lav 


enb^  t^  A  CnON  of  affumpfit.    Plea  in  abatement- 

done,  need  not  Jljl  ^bat  the  writ  contains  no  dire£Hon  to  the  of- 
bc  inferted  in  ficer  to  return  it.  Judgment — ^Plea  infufficient*- 
the  writ         r^Yit  law  requires  him  to  return  it 


^■^ 
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Byard  vetf.  Stewart. 

SCIRE  FACIAS  againft  Stewart  as  gamilhcc :  ^[JSS^^ 
Stewart  put  in  his  plea,  and  fent  his  account  with  aUy  in  coyn  m 
his  depofition  annexed, which  was  objefled  to—and  by  tdKfyBpbn  a 
the  court  it  cannot  be  received ;  for  by  law  the  plain-  jl^'JJj^^  ^ 
tifF  has  right  to  have  him  prefent  in  court,  to  crofs  ^^d£  ^ 
examine. 

Netleton,  admlniftrator  of  Samuel  Netleton 
vetf.  Buckinghanu 

ERROR  to  reverie  a  judgment  of  the  county  ^;^^fj^ 
court,  in  an  adion  brought  by  faid  adminiftra-  ^^^^  of  the 
tor  againft  faid  Buckingham,  upon  a  fubmiffionand  pant  of  an  ». 
an  award,  between  the  plaintiff  and  defendant  and  JSI^k^*!^ 
the  other  heirs  of  fsud  Samuel  Netleton— demanding  ^^hnoOikSSJ 
of  the  defendant/ 19-7-9  the  fum  awarded  for  him  to  ifitbegDod,a0 
pay  ;  alledging  that  the  other  heirs  had  performed  it  refpcat  hiar 
their  refpeaive  parts  of  the  award.    The  defendant  ^^^^  ^^ 
prayed  oyer  of  the  fubmiffion  and  award,  and  fet 
them  out  upon  the  re^rd  and  then  demurred  to  the 
declaration. 

The  exceptions  taken  under  the  demurrer,  were  to 
parts  of  the  award  which  did  not  refpeft  the  defen- 
dant, but  the  other  heirs  who  had  performed  it. 
Judgment  of  the  county  court  was — ^That  the  declara- 
tion wasinfufficient,  &c. 

Error  affigned — ^That  faid  declaration  ought  to 
have  been  judged  fufficient.  Fle»— Nothing  erro- 
neous* 

Judgment — ^Manifeft  error. 

By  the  court — ^It  is  not  competent  for  the  defen- 
4ant  to  take  advantage  of  any  irregularity  or  obfcuri- 
ty  in  the  award  wUch  relpeds  other  parties,  and 
which  they  do  not  complain  of,  and  have  performed^ 
when  laid  award  fo  far  as  it  refpe&s  him  is  mutual) 
fertain^  and  finaL 
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Snath  verf.  Btadley. 

i^Sflbl  A  CTi6n  of  the  cafe,  declaring— ThAt  on  ihc 
^r^  have  JLjL  ^9'h  of  April  1 78 1  the  defetidant  received  of 
liKndlavcnfia  toe  plaintiff  a  pay*tab]e  order  for  £100  in  iUte  bills^ 
'^^  ^MMejB.  ^^***  '^^  received  of  Col.  Champion  and  was  acco«n*> 
^Ttxta^bt^  taMc  to  him  for  \  that  the  defendant  in  coniiderutioii 
ivhich  arifes  by  thereof,  promifed  to  account  to  Col.  Champion  foff 
operation  of  it  5  that  hc  hath  never  accounted  to  faid  Champion 
InT^lbmcof  ^^  **»  but  the  plaintiff  hath  been  compelled  to  pay 
frauds  and  per-  ^^^  Champion  for  faid  order  damage  £i23'  I^uc  to 
juriei.  the  jury  on  the  plea  of  nonaffumpfit,  and  verdift  for 

plaintiff. 

Dcfimdailt  moves  in  avrefty  the  inf ufficicney  of  the 
dsclaration^  being  upon  a.parofe  promUe  made  in  A* 
D.  tji^f  more  than  three  yems  before  the  date  of 
Ifae  plaintiff 's  writ.  And  by  the  ft^tute  againft  frauds 
tnd  petjuriet  laid  afkion  ii  not  maintainable. 

Judgment — That  the  motion  in  afreft  is  infufficient 

Bf  the  coorfr-^It  is  no  canfe  of  atreft  that  the  jorj 
bive  found  their  verdi£b  upcmt  iafulBciettt  evidence^ 
for  they  are  judges  of  the  weight  of  evidence*  WoocU 
ruff  v/.  Whittlefey,  Kirby  61.  The  conGderation  of 
the  promife  is  laid  to  have  be^fi  in  April  A.  D.  1781^ 
But  the  promife  did  not  afife  until  the  plaintiff  waa 
Compelled  to  pdy  Col.  Champion  faid  ordef  $  and  U 
was  a  promife  or  obligation  ^hidh  the  la^  raifed 
from  the  natural  equity  of  the  nranfadiOfi,  and  tk6t 
within  laid  ftatuK. 

Buel  verf.  Fabrick,  &c. 

To  entitle  the  A  CTION  of  affault  and  battery,  brought  to  the 
city  court  to  jM^  dty  court|  Ncw^Miavtti.  FIe»in  abacemait — 
muftaS^r "  Thttt  thciT is  no  dircd  uveMient  chat  either  of  th« 
that  the  plain-  pcifties  w#re  dAusUy  Ihnng  and  refidisginfalif  city  tt 
tiff  or  defend-    ff^e  timc  fcid  «aufc  of  a&ion  arofe. 

ant  was  adhial- 

ly  refiding  Judgment — Plea  infufficient.  Although  it  is  necef* 

ril^th^cauS  ^^^y  ^'^  ^"**^'^  ^^^  ^^^y  ^^"^*  ^^  jurifdiaion  that  this 
of  aAion  arofe.  Aiould  appear ;  yet  the  court  was  of  opinion,  thftt  the 
averments  in  die  declaration  amounted  to  that. 
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MarjSloafB. 

.  A  PFEAl.  firom  ajudgiaent  of  tli«  emit  of  wo-  Appeal  from 
/V  b««e."»W»g  difttil«tio»  of  Daniel  M«,sfi.M».  SS^ 
cftatc.     Jv^gment  of  tfaecmin  of  probate  diraffirm-  cd.  no  coaai- 
td»  and  no  coft  allowed  }    upon  the  ground   that  an  lowed. 
appeal  from  probate  is  in  nature  of  a  writ  of  error  \ 
and  it  would  in  ordinary  cafet,  be  unreafonable  (he 
party  fliould  pay  coft  for  ibe  error  of  the  judge-— but 
^hen  it  appears  that-  t&e  miftake  i$  caiued  bv  the 
fraud  or  negligence  of  the  adverfc  party^  it  would  be 
reafonable  to  allow  toft. 

Hall  v«5/:  Fitch,  Iheriff.  ,  ,  ,, 

^  A  Dondfmtti 

AUDITA  QUERELA,  praying  to  be  relieved  edbyanaudita 
.  from  a  certain  execution  which  the  flieriff  had  querda,againft 
a^ainft  him  ;  which  was  obtained  upon  a  bond,  con-  •*'^^*^'j^^ 
4itioned  that  one  Cook  fhould  alnde  a  faithful  prifon*  ^a^^z^nSt 
er,  OQ  the  ground  that  the  (herif  s  right  of  recovering  him,  for  tfaecf- 
the  money,  ar^fe  firom  his  liability  to  the  creditor  |  capcofaprif- 
andjtbat  the  creditor's  right  of  recovering  againft  the  the  oririnal^ 
iheniF,  in  this  cafe^  W8&  eytinguilhed  and  barred  by  creditor's  right 

l^w.  ^^  action,  is 

barred  againft 

Judgment^That  he  be  feliered  at  to  ^  debt  in  the  fheriff,  by 
the  execution  only-     i  Bac-  ab.  198.    Cro.  Ja.  337.  ^|J^  °' 

Smith  vetf.  Ifaacs. 

ACTION  of  ejeftment  for  ^  piece  of  land-    Plea  Title  to  lands 
notguilty.     Iffuetothejury.  ^J^li:^ 

Cafe  was— Deodat  Johnfon  owned  a  traft  of  land  ^j^^^ 
containing  this  and   as    much  more  lying  together  ctrcumOaMei^ 
wiA  it :  The  defendant  and  Benjamin  Dougla^  late  without  beinf 
•f  New-Haven,  purchafcd  of  faid  Johnfon  the  whole  f^^J  ^^ 
of  faid  lands  between  them,  each  paid  one  half  of  the  *  ^  *  ^***' 
purchafe  nK>ney  and  were  to  have  one  half  of  the 
land  :  That  for  fome  reafons,  a  deed  was  given  of  the 
whole  land  to  faid  Douglafs :  That  faid  Douglafs  and 
Ifaacs  foon  after  and  more  than  fifteen  before  the 
date  and  impetration  of  the  plaintiff's  writ^  run  a  di- 


i 


•si  MEW-HAVEN  COUNTT, 

▼ifion  line  between  their  ferenl  parts  and  impnyre^ 
ments,  and  that  faid  land  has  ever  fince  been  ufed^ 
improved  and  poflefled  by  the  defendant,  in  (ereralty, 
excluding  fakl  Douglafs  and  all  claiming  under  him 
and  all  others  therefrom ;  and  faid  Douglafs  and 
tfaofe  clsuming  under  him  have  improved  £e  odier 
moiety  up  to  faid  divifion  line  in  feveralty,  but  no 
fence  was  ever  ere£led  on  faid  line. 


Queftion.  of  law  upon  the  faOs  aforefaid 
Whether  this  was  fuch  a  pofleffion  under  all  the  cir- 
cumftances  as  barred  the  plaintiff  by  force  of  the 
ftatttte.    Verdi£l  for  the  defendant. 

By  the  court — The  reafon  which  the  ftatute  goes 
iqK>n  is»  that,  a  15  years  poffeflion,  taking  all  the  prof* 
its,  and  holding  all  others  out,  and  the  owner,  being 
under  no  incapacity,  looking  on,  and  making  no  claim 
or  challenge,  during  that  period,  fumiflies  the  ftrong- 
eft  evidence,  arifing  from  the  a£ls  of  both  parties^ 
that  the  right  of  property  is  in  the  poflefibr,  and  all 
perfons  are  eftopped  from  laying  claim  to  it.  Lands 
oeing  inclofed  within  a  fence,  is  evidence,  though  not 
the  only  evidence,  of  the  poi&ffors  having  appropria- 
ted it  to  himfelf  in  exdufion  of  all  others }  for  this 
may  be  proved  by  other  evidence,  as  the  caife  may  be 
circumftanced,  and  as  the  prefent  cafe  is. 

Judgment  for  the  defendant. 

State  verf.  Oribom. 

On  an  bfor-  TNFORM ATION  for  paiBng  a  counterfeit  fixteeu- 
^«^^^P^  X  P«**»T  P'*«c^-  Trial  to  the  jury, 
fotmoney,  no  The  piece  of  money  was  not  produced  j  it  was  ob- 
bd^coimto^  Je£lcd,  that  no  evidence  ought  to  be  received  refpeft* 
feit  u  admif-  ing  the  piece  being  counterfeit,  unlefs  the  piece  was 
aUc,  except     pxoduced  in  court. 

the  Gonfcf- 

fion  of  theprif-      By  the  court — ^The  evidence  is  not  admiffible. 

oner,  until  Uie 
money  it  pro- 
^Ittcedincottrti 
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fmrfieid  County y  Jan.  Term^  A.  D.  1790. 
Benedid:  verf.  Hoit,  a  cohftable* 

CTION  for  an  cfcape  5  declaring,  that  he  dc  lataa^aiaifor 

livered  to  the  defendant  an  execution  which  ^  cSrati^ 

iflued  from  the  County  court,  againfl:        Lawrence,  if  a  receipt  it* 
to  execute  and  colle£);,  and  took  his  receipt  therefor  taken,  no  ap- 
in  writing,  dated,  &c.    That  the  defendant  levied  faid  P***  ^^ 
execution  on  the  body  of  faid  I^awrence,  and  fufiered 
iiim  to  efcape,  &c.  faid  execution  was  for  more  than 

)C20. 

Flea  in  abatement  of  the  appeal-^Th^t  there  Ixras  a 
recdpt  given  for  faid  execution,  which  is  fet  forth  in 
the  declaration. 

Judgment — ^Plea  fufficient ;  for  the  ftatute  in  fuch 
cafe  is  exprefs  that  no  appeal  fliall  be  allowed. 

Lockwood  verf.  Slnap. 

ACTION  oiF  debt  by  book.    Iflue  to  jury.    The  Tiic  court  wIU 
book  was  for  a  quantity  of  goods,  about  £1206  "l^  ^°*iHj"' 
tirordb,  which  were  fmuggled  out  of  New-York  in  A.  "3^,^  j^  jm*i. 
D.  1 78 1,  when  the  enemy  Were  in  pofieflion  of  it:  licit  tranfkc- 
Lockwood  had  a  commiifioned  boat  under  the  gov-  ' 
iemment,  and  upon  a  pre-concerted  plan,  the  goods 
were  to  be  fent  out,  and  Lockwood  was  to  take  them 
andhave  them  condemned,  for  which  he  was  to  receive 
j^ioo,fhe  accordingly  took  them,  libelled  and  had  them 
condemned,  for  which  he  received  his  jCieo,  and  all 
charges,  and  delivered  the  goods  to  we  defendant 
under  this  colour  of  a  fale ;  he  charged  the  defendant 
in  debt  for  them,  and  now  brings  tUs  a£lion. 

Verdia  for  the  defendant,  and  accepted  by  the 
court — ^The  juftice  of  the  plaintiflf's  claim  is  very 
doubtful ;  but  it  is  clear  that  it  was  an  illicit  tranfac- 
tion^  to  which  this  court  will  give  no  aid. 

W 
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Lewis  M^Bonald  vetf.  Hobby»  &c  fekflG4neB 

of  Greenwich. 

Inaprofecu-  TT*  RROR,  to  rererfc  a  judgment  of  the  county 
lam  for  mm-  f^  C9«rt,  in  %  pro&cution  iaftHttt€4  bj  did  feltfl* 
b^u?^^  men,  in  their  own  nasics,  for  maintenanoc  of  a  ba{^ 
by  the  f«&edt»'  tard  child^  faid  to  have  been  begotten  by  laid  Lewi«s 
mM»  tiM  dqio-  on  tbe  body  of  one  Elizabeth  Ferriftt  a  faiip«r>  finoo 
fitionofUie      duceafcd- 

inotJicr,  taken 

befMre  any  fuit  !„  ^^  ^^\  ^  f^y  ^aufc  thc  phiintift  oficTcd,  an4 
©eSl  Md'^h-  *^  toMxt  admitted,  although  objcded  to,  the  depo- 
out  notifying  fition  of  faid  Elizabeth,  taken  by  Juftice  Mead,  berore 
the  defendant  any  cosiplaint  was  exhibited  \  the  adircrfe  party  not 
il^x  ISicT?  «^*^  "^  V^^txiX  \  akhottgh  he  lived  within  fix  nile^of 
not  admiflible  ^^  juftice  :  The  courtalfo  admitted  faid  jufticctoteftify 
cTidence,altho*  that  faid  Elizabeth  did  at  the  time  aforefaid  on  oath^ 
toother  is    charge  fsud  Lewis  with  being  the  father  of  faid  baftard 

child  •,  the  faid  Elizabeth  being  dead.     A  ImU  of  ex* 

ceptions  was  filed* 

Errors  afiigned  were— That  faid  court  ought  not  to 
have  admitted  faid  depofition  \  nor  faid  JuQjcc  Mead^ 
to  teftify  what  (he  had  fworn  before  him. 

Ple>-<^Nalhiag  enoncoiMi  Jvdgmet^^Maoifeft 
evrof. 

By  the  court — The  depofition  of  faid  Elizabeth  was 
extrajudicially  and  illegally  taken,  and  could  never 
havebeenadmitted  as  evidence  \  and  her  death  could 
not  help  the  matter. 

This  judgment  was  affitmedia  the  ftipicme  cosrfr 
•femrs. 
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Elesuer  Scott  verf.  State.  ^^  ''J^ 

*^  granted  on  aa 

infomation 

ANEW  trial  wa«  granted  on  the  petition  of  faid  forpaffinif 
Scott,  who  was  conviaed  laft  court  of  paffing  ^^^f^\,,^ 
counterfeit  money,  on  the  ground  of  having  difcoTCr-  ground  of  new 

cd  new  evidence.  difcovcrcd  evi- 

dence 

David  Hawley  vetf.  County  of  litchfielcL 

A   CTION  for  the  efcape  of  Bcnajah  Hawley,  who  fo,"^*^^" 
j[\^  was  in  prifon  on  an  execution,  and  efcaped  through thcin- 
through  the  infufficiency  of  the  gaol :  Judgment  a*  fuffidency  of 
gdinft  the  county,  and  for /ao,  the  fpecial  damages  theffiol,fpe. 
only  i  the  execution  being  tor  a  much  greater  fum.  ^y  wS^meB. 
Vide  Staphorfe  vs.  County  of  New^Iaven^  Auguft 
Term,  A.  D.  1789. 

Ratclifi"  veff.  Dewit 

A  CTION  of  debt  on  book.  Plea  in  abatement-*-  An  aAion  tm 
j[\  An  adion  Commenced  by  the  defendant  a-  j^^,^J2T^' 
gainit  the  plaintiff,  before  the  date  and  impetradon  of  ^tolhedcia^' 
die  plaintiff's  writ,  which  is  now  depending.  dant*s  fuingthe 

plaintiiF  on 
Judgment — ^Plea  infufficient.  book. 

And  by  the  court*^Altbough  a  defendant  in  an 
aAion  of  book  may  recover  the  balance  due  to  him  $ 
yet  a  debtor  on  book  may  commence  an  adiion  on 
(urpofe  to  prevent  his  creditor  from  attaching,  to  fe- 
eure  his  debt ;  or  bring  his  adion  before  a  juftice, 
where  he  can  recover  but  £4 ;  or  if  brought  to  the 
county  courti  he  may  lay  nis  damage  io  low,  as  to 
prevent  an  appeaL 


Town  of  Canaan  ver/.  Town  of  Saliibury. 

ACTION  for  fupporting  Tom,  a  baftard  chUd.  t^^Jt 
Iffue  to  the  jury.  tbe  mother. 


i^, 
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The  c^fe  was— The  mother  of  Tom  was  fetded  in 
Salifbury ;  {he  went  from  that  place  pregnant  with  Tom 
to  Norfolk,  ^as  warned  out ;  and  as^  (he  was  travel-* 
ling  back  through  Canaan  to  Salifbury,  Tom  wasi 
born  in  Canaan,  and  is  a  baftard. 

Quellion  was — ^Whether  Tom  was  fettled  in  Cacr 
naan,  where  horn,  or  in  Salifbury  with  his  mother. 
Verdidl  for  plaintiffs* 

And  by  the  court — Although  by  the  laws  of  Eng- 
land, a  baftard.  is  fettled  where  born,  unlefs  the  moth- 
er is  illegally  thxufi.  out ;  but  by  the  laws  of  this  ftate, 
a  baftard  is  fettled  with  the  mother,  and  this  is  agfee- 
able  to  the  law  of  nature  and  reafon. 

St.  John  ver/.  Sinieon  Smith. 

Adcbtaffigncd  A  UDITA  QUERELA  to  be  relieved  againflf 
is  the  property  £\  ^hrcc  executions,  in  favor  of  faki  Smidi,  a- 
^i^oST'  g^i^ft  »^i™'  ^^r  £S9 : 1 1  : 8  in  all ;  iffued  on  judg- 
to  the  crcdi-  ments  obtained  m  March,  A.  D.  1 787.  Sheriff  Lord 
ton  of  ihe  af-  had  executions  at  that  time  in  his  hands  againft  faid 
^^^'  Smith  to  that  amount,  which  had  run  out,  and  he 

becomeliaUetopay -.Smithverbally  agreed  and  afligned 
over  faid  judgments  and  executions  againft  faid  St. 
John,  to  faid  Lord  for  his  indemnity,  and  to  pay  him> 
which  faid  fheriff  Lord  accepted  ;  and  faid  Smith  af- 
terwards abfconded  out  of  this  ftate  :  Huffman  and 
Watfon,  creditors  to  faid  Smith,  commenced  fuits 
againft  him,  and  copied  Sr.  John  aq  debtor  to  £ud 
Smith,  and  were  profecuting  faid  fuits  to  recover  the 
money  of  faid  St*  John  :  Sheriff  Lord  had  taken  out 
faid  three  executions,  and  levied  them  on  the  prop- 
erty of  faid  St.  John.  Now  he  brings  this  writ  to  be 
relieved  againft  the  levy  of  £ud  executions,  on  the 
ground  that  he  was  liable  to  Huffman  and  Watfon. 

Plea — ^not  guilty.  Judgment — ^That  the  defend- 
ant is  not  guilty. 

Two  queftions  were  made — ift.  Whether  adebt by 
execution  may  be  afligned  by  parole  agreement  fo  as 
totransfer  the  property — ad.  whether  a  debt  afligned 


A 
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is  liable  to  the  creditors  of  the  aiEgnor  who  has  ab- 
fconded. 

By  the  court — As  to  the  debtor,  it  is  immaterial 
to  whom  he  pays  the  debt  ',  provided  he  is  thereby 
difcharged.  The  parole  aflignraent  is  good  between 
Liord  and  Smith  to  authorife  Lord  to  colle£l  the 
money  and  convert  it  to  the  payment  of  the  debt  due 
to  him  from  Smith,  and  Smith  can  never  recover  it 
from  him  ;  and  St.  J<5hn  being  compelled  by  the  ex- 
ecutions to  pay  faid  debt,  muft  be  thereby  exonerated. 
Huffman  and  Watfon  afterwards  attaching  the  debt 
did  not  altered  the  (ituation  of  it,  which  before,  in 
equity  at  feaft,  was  the  property  of  Lord ;  and  ic 
vould  be  very  unreafonable  to  take  money  from  one 
honed  creditor,  who  has  a  prior  right,  to  give  it  to  . 
another.  Befides,  Huffman  and  Watfon  can  have  no 
better  right  than  Smith  had  at  the  time  of  leaving 
their  copies  in  fervice,  at  which  time  Smith  had  no 
light  at  all. 

This  point  was  determined  on  a  fpecial  verdl£):  a- 
bove  forty  years  ago  at  Hartford,  in  the  cafe  of  Wells 
tv.  Pitkin,  fheriff.  One  Jofiah  Troqp  was  indebted 
to  Chamberlain^-^ifligned  to  him  a  note  againft  Am- 
inos Fellows  and  abfconded.  Wells  at  the  fame  time 
had  an  execution  againft  Troop.  Chamberlain  re^ 
ccrvered  a  judgment  and  execution  in  Troop's  name 
.  on  the  affigned  note— put  it  into  an  officer*s  hands — 
Wells  had  his  execution  renewed  and  put  it  into  the 
fame  ofiBcer's  hands,  and  ordered  him  to  levy  it  upon 
the  money  which  he  received  on  the  execution  that 
was  affigned  to  Chamberlain,  which  faid  officer  refu- 
fed  to  do  and  returned  faid  Wells's  execution  non  £/?, 
The  a£kion  was  brought  for  a  falfe  return.  Upon 
thefefa£ls  the  judgment  of  the  court  was — ^That  the 
defendant  was  not  guilty. 

And  in  the  cafe  of  Redfield  vs.  Hillhoufe,  deter* 
mined  at  New-Haven,  Aug.  A.  D.  1774;  which 
was — Ifaac  Colton  affigned  a  note  againft  Hull  to 
William  Colton,  in  payment  for  a  horfe.  William 
delivered  the  note  to  Hillhoufe  as  an  attorney  to  col- 
k{l-«^who  colle&ed  the  money.    Redfield  inftitutec^ 
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his  fuit  againft  Ifaac  Cokon  as  an  abfcondmg  debtor, 
copies  Hillhoufe,  and  recovers  a  judgment  againft  tud 
IfaaCi  takes  out  an  execution  and  has  it  returned  hon 
efij  and  then  brings  his  fcire  facias  againft  Hillhoufe* 
Queftion  was — ^Whofe  was  the  property  of  the  money 
at  the  time  of  leaving  faid  copy.  Judgment  of  the 
court — That  faid  Htllhoufe  was  not  agent  and  fador 
to  faid  Ifaac,  &c.  The  property  of  the  money  being 
in  William  Colton,  the  affignee. 

Samuel  Sheldon  vetf.  County  of  Litchfield. 

Ao  aaioD  at  A  CFION  OH  a  protefted  order,  dnwn  by  the 
^Ift^  ^^  *'*  -^^^  county  court  upon  the  county  treafurer,  in  fa« 
t^^apcd-"  '^  ^^  ^^  plaintiff.  Demurrer  to  the  declaration, 
^^  on  the  on  the  ground  that  an  adion  at  common  law  will 
not  lie  againft  the  county ;  but  that  the  plaintiff's 
remedy  is  by  petition  to  the  county  court,  agreeable 
to  the  ftatute  refpe£bing  prifoners  efcapiog  tlirottg)i 
die  infufficiency  of  the  gaol. 

Judgment — ^That  the  declaration  is  infuffidcnt. 

« 
Lynde  Lot d,  £fq*  fheriff,  veif.  ParmelsL 

The  iheriff  has  A  CTION  on  bond  for  ;^i3o,  conditioned  that 
DO  right  totakc    A\_  onc  Sharp  ihould  abide  a  faithful  prifoncr  and 

iri^r'oi'sa"  "o*  **«P*^*  ^^^^  S^^  «»^'»'  ^^^  V^^  ^^  exccutiwi, 
abide  in  gaol,  fheriff 's  and  gaolcr's  f CCS,  and  alfo  paid  the  gaoler 
until  he  payt  for  vi£^Qaling  bim,  &c.  Damage  j^ijo.  Plcam/ 
SrSa!^^'''    <frAr/.     Iffttc  to  the  jury. 

IJb^T*^^""^  It  was  admitted  on  the  trial  that  the  execution  and 
plaintiff  on  tri-  lawful  fccs  wcrc  paid  i  but  that  there  remained  due 
ai,  to  remain     about  £^  for  viduals,  board,  &c. 

vnpaid,  being 

under  £20  has      By  the  court — ^That  part  of  the  condition  is  ill^al  1 

00  influence      and  void  ;  and  verdift  was  for  the  defendant, 
upon  the  right 

of  appeaL  Plaintiff  moved  in  arrcft — ^That  no  moce  than  /4 

was  claimed  to  be  due ;  which  did  not  bring  the 
caufe  within  the  jurifdi^Hon  of  this  courts  tbe  eanfe  I 

'was  appealed  by  die  defendant.  ' 
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Jttdgniesit-^ThAt  die  motion  ia  ati eft  is  infuffi- 
dent.  The  bond  ukd  demand  is  £  1 30.  The  plain* 
tiff's  admiffion  upon  the  trialf  that  the  execution  and 
coft  was  paid)  fupercedes  the  heceiBty  of  proof ,  but 
doth  not  alter  the  jurifdiAion  of  the  court,  which  ap- 
pears of  record,  nor  the  right  of  the  parties.  BeGdes» 
it  would  be  allowing  the  plaintiff  to  take  advantage 
of  his  own  wrong. 

David  Leavet  and  two  others,  plaintiffs,  ver/l 
Peter  Sherman. 

A   CnON  of  the  cafe,  declaring—- That  on  the  An  a^Bon  viB 
jf\_  Bth  of  July  A.  D.  1787  they  were  neighbours  »<>«  l»«">  ^■^^'^ 
t^  the  defendant  and  dwellcis  in  the  town  of  Wafli-  ^^'^^^S^ 
iogtoDt  in  this  ftate,  and  had  fufficient  eftate  there  to  for  an  iUegd 
puy  all  their  debts  $  that  the  defendant  wickedly  and  arrcft  and»- 
malicioufly,  intending  to  injure  the  plaintiffs  in  their  P"fo«»^^ 
iptereft  and  reputation,  caufed  two  of  them  to  be  pub-  u^^ai  m- 
Kcly  arrefted  in  the  ftreets  of  New- York,  in  a  fuit  gation  giva 
brought  before  the  city  court,  upon  an  oblieation  for  by  them  all, 
£170,  executed   by  them  jointly,  to  the  defendant  ^'^j;*^ 
—whereby  they  were  injured  m  their  perfons,  repu-  arc  injnred  in 
tation  and  property,  to  their  damage,  &c.    The  de-  their  joint  in- 
fcndant  demured  to  the  declaration.  ^^^ 

Judgment — That  the  deckuration  is  infufficient. 

By  the  court — Two  of  the  plaintiffs  being  arrefted 
in  New-York  is  no  caufe  why  the  other,  who  was 
aoc  arrefted,  (faould  j<Mn  in  this  adion  for  a  perfonal 
injvry.  And  their  being  joint  traders  can  not  help 
IM  matter,  unlefs  they  had  ihewn  that  they  had  ftt£» 
lained  fome  fpecial  injury  in  their  trade  and  concerns9 
which  they  have  not  done. 

Eliflia  Smith,  executor  of  Daniel  Grant,  urf. 
Raphael  and  Phila  Marfhall. 


w 


RIT  of  error,  complaining — ^That  faid  Ra^  A  legac^r  given 
,   ^      phael,  &c.  brought  their  aftion  againft  him  ^^^h^l^ 
asexecutof  aforefaid,  to  the  county  court,  on  a  note  ^  a^fatUfac- 
executed  by  laid  Daniel^  on  the  i8th  day  of  July,  A.  tion  for  a  fum 
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fccuredbra  D.  1 787,  for  j^yoo  lawful  moiicy,  to  the  faid  Philip 
« 'rdTcd  or  P^T***^^  ^^  demand  with  lawful  intcrcft— demanding 
ncwffarily^im-  £        lawful  money  damages. 

^  To  which  adion  faid  executor  plead  in  bar — ^That 
faid  Daniel  executed  faid  note  in  his  laft  ficknefs  and 
but  a  day  or  two  before  his  death,  as  a  gratuity  to 
faid  Fhila  and  delivered  it  to  Elihu  Barber  to  hold  and 
deliver  to  her  after  his  death,  and  fo  faid  note  was  to 
operate  as  a  pecuniary  legacy  ;  and  faid  Daniel  at- 
tempted to  fettle  all  his  eftate  by  notes,  but  finding  it 
impra£licable,  he  afterwards  made  and  publifhed  hia 
lail  will  and  teftament,  in  and  by  which  he  gave  to 
faid  Fhila  j^7oO|  the  fame  fum  contained  in  the  note, 
and  made  a  legal  difpoiition  of  all  his  eftate,  which 
will  has  been  proved  and  approved  ;  and  the  defend- 
ant has  fully  paid  and  fatisfied  to  the  plaintiffs  (aid 
^700  mentioned  in  faid  will,  being  the  whole  which 
was  meant  and  intended  to  be  given  to  her. 

Plaintiffs  reply — ^That  faid  Phila  is  the  natural 
daughter  of  faid  Daniel,  and  that  faid  Daniel  in  con- 
templation of  death  gave  her  the  note,  on  which,  &c« 
for  the  purpofe  of  providing  for  her  fupport,  and  foon 
after  made  and  publiflied  his  will,  and  therein  gave 
her  ;^7oo,  to  be  paid  her  in  articles  of  eftate  to  that 
amount,  at  inventory  price,  to  be  fet  off  to  her  by 
diftributors,  appointed  by  the  court  of  probate  5  that 
faid  eftate  as  inventored,  coniiftedof  real  and  perfonal 
eftate,  notes,  &c. 

The  defendant  rejoins — ^That  faid  Daniel,  when  he 
delivered  faid  note  to  faid  Barber,  declared  that  that 
fum  was  fufiicient  for  her  well  being  in  life  $  aad  had 
often  been  heard  to  fay,  he  intended  to  give  her  that 
fum  ;  and  affirms  over  his  plea  in  bar.  Plaintiffs  dc* 
mur. 

Judgment — ^That  the  defendants  rejoinder  is  infuf- 
fident ;  and  for  the  plaintiff^s  to  recover. 

Errors  afligned — ift.  That  as  the  method  of  fet- 
tling his  eftate  by  note  was  relinquifiied,  and  a  will 
reforted  to,  and  made,  this  note  with  all  others,  were 
rendered  void.     ad<  That  faid  note  being  in  nature 
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of  a  pecaniary  legacy,  was  revoked  by  the  will;  3d. 
The  Aim  in  the  note,  and  the  fum  in  the  will  being 
the  fame,  it  is  evident  that  but  one  ;^7oo  was  inten* 
ded  to  be  given  her,  and  that  a  payment  of  one  was  a 
fatisfadiion  for  both.  4th.  That  as  faid  note  was  an 
cfcro w  and  derived  all  its  force  from  its  fecond  deliv- 
ery, which  was  not  till  after  faid  Daiiiel's  death,  it 
cannot  be  a  charge  againft  his  eftate. 

Judgment — Nothing  erroneous. 

By  the  court — By  the  note's  being  executed  anci 
delirered  to  Barber  with  inftru£^ions  to  him  to  deliver 
it  to  faid  Phila  after  faid  Daniel's  death,  ihe  became  in^ 
terefted  in  it  \  and  faid  Daniel  could  not  vacate  or  re- 
yoke  it  by  will  or  otherwife ;  and  although  fsud  note  did 
not  take  efFc£k  until  the  fecond  delivery,  yet  upon  the 
fecond  delivery  it  had  efFc£i  and  operation  from  the 
date^  and  was  a  lien  upon  his  eftate,  as  much  as  any 
obligation,  or  any  legacy  in  his  will,  which  did  not 
take  eflFe£t  until  his  death.  The  confideration  was  a 
ood  one ;  it  was  the  love  and  afFe£lion  he  had  for 
is  natural  daughter,  given  for  her  fupport,  and  ad^ 
vancement  in  life,  and  to  compenfate  as  far  as  was  in 
his  power,  for  the  difadvantaees  accruing  from  the 
defeA  in  her  birth,  of  wluch  he  was  the  blameable 
caufe.  In  all  cafes  where  a  legacy  is  to  be  confidcred 
as  a  fatisfadion  for  a  debt,  it  muft  be  for  as  great  a 
fum  as  the  debt,  and  of  equal  value  at  leaft. 

The  note  is  {or£^oo  lawful  money,  payable  on  de- 
mand with  the  lawftil  intereft ;  the  fum  given  by  the 
will  is  to  be  paid  In  articles  of  eftate  at  inventory 
price,  to  be  fet  out  by  diftributors,  without  intereft* 

The  two  fums  are  totally  different  in  their  nature 
and  value,  given  at  different  times,  and  by  different 
inftruments,  and  it  is  impoffible  they  fhould  be  con- 
6dered  the  fame ;  or  that  payment  of  one  ihould  be 
a  (atisfadion  for  the  othet:  Indeed  had  both  fums 
been  given  by  the  ynll^  they  muft  have  been  confide 
cred  diftin£i  legacies,  and  both  had  eScGt. 
X 
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Elijah  Phelps  n)erf.  Daniel  Bfiles,  &c. 

An  aaion  in  "W "V  TB-^T  of  error }  complaining  of  a  judgment  of  a 
hor\ozZ^'  Yy  jufticc  in  an  aaion  brought  by  faidMilc8,&c. 
ceafed  man ;  w.  rhelps,  as  heir  to  Abel  Phelps,  upon  a  bond  exe- 
will  not  lie  a-  cuted  by  faid  Abel  to  the  plaintifl^for  £i  :  19  :  o,  da- 
wteit^^i^*  ted  29th  of  Auguft,  A.  D.  1754}  averring  that  the 
&c^  €Cf  at     ^jgfgjj J jjrt  hj^jj   received  of  his  father,  faid  Abel,  by 

gift  and  by  legacies,  more  than  fii£5cieiit  to  pay  faid 

debt. 

Said  Elijah  plead  in  bar — ^Tfaat  he  did  not  receive 
of  his  father  any  legacy  at  his  death,  as  the  plaintifib 
have  alledgcd  \ .  and  as  to  the  reft  of  the  dedaration 
he  iays  it  is  infufficient.  To  this  plea  die  plaintifis 
demurred.  The  juftice  gave  judgment,  that  the  plea 
was  infufficient  j  and  for  plaintifi  to  recover  ^^8. 

Errors  affigned — ift.  That  no  fuch  a£lion  is 
maintainable  againft  an  heir  or  legatee,  ad.  If  it  iSf 
it  muft  appear,  that  the  party  has  no  other  remedy. 

Jd.  It  appears  tliat  faid  Elijah  received  no  legacy  from 
is  father. 

Judgment — ^Manifeft  error. 

By  the  court — ^In  England  tlie  perfonal  eftate  only 
is  aflets  in  the  hands  of  an  executor,  the  real  eftate 
defcends  to  the  heir  at  law,  and  is  liable  to  creditors 
by  fpecialty  only  in  the  hands  of  the  heir,  in  cafe  the 
perfonal  eftate  proves  infufficient. 

But  by  the  laws  of  this  ftate  the  real  eftate  as  well 
as  the  perfonal,  is  charged  with  the  payment  of  debts 
generally,  if  the  perfonal  is  not  fufficient,  the  real  ef- 
tate is  aflets  in  the  hands  of  the  executors,  &c«  and 
may  be  fold  by  them  fqr  the  payment  of  debts ;  and 
the  heirs  cannot  hold  againft  fuch  fale ;  the  neceffity 
therefore,  of  an  a&ion  againft  the  heirs,  is  wholly  fi»- 
perceded  by  the  hiw  revive  to  the  fettlement  of  es- 
tates I  but  upon  no  principle  are  jthe  plaintiffs  entitleA 
to  a  recovery  upon  this  declaration  and  pkadiogs. 
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Scot  verf.  Turner. 


'V'TTRIT  of  error  \  complaining  of  a  judgment  of  Tiiejurifdio. 

^fV    the  county  courtf  in  an  adion  of  debt  bro't  tiouofajuf- 

by  Turner  againft  Scot,  upon  the  ftatutc  for  regula-  ^^t^^^^ 


ting  taverns,  &c.  and  for  fuppreffing  unlicenced  hou^  fiMUliiBked 
fes,  &c.  for  the  £6  penalty  given  tor  the  fecond  of-  to  40s. 
fence,  alledging  that  he  had  fold  viftuals  by  the  meal,  ^  ^°?^*^^?"^ 
hay  and  provender  for  h(Nrfes»  and  fpirituous  liquors,  f^i,  which 
by  lefs  quantities  than  the  law  allows,  without  licence,  incurs  an  ac- 
and  that  he  had  been  before  convided  of  iaid  offence  ct»mulated 
before  Juftice  Parmela,  as  by  his  records,  &c-  by  g^^/[if  ^L 
which,  they  being  recited  in  the  plea  in  bar,  it  ap-  kind  of  of- 
peared  that  the  convifkion  was  for  felling  fpirituous  fence 
liquors  only,  before  Juftice  Parmela,  and  die  fine  ;f  3.  ^^^^J^*^?' 

The  defendant  plead  a  contraft  he  had  made  when  »  declaration 
a  licenfed  tavernkeeper,  with  certain  perfons  to  fur-  ^y^Md^ 
niOi  them  with  vi£luals,  hay,  and  provender,  in  excufe  plea  in  bar, 
for  his  doing  it ;  and  as  to  his  felling  fpirituous  liquors  f^^  "<>'  ff>^ty 
as  charged,  he  favs  he  is  not  guilty.    The  plaintiff  |jj|!^^^ 
demurred  to  the  ^cial  plea,  and  joined  iffue  upon  the  partici  join 
the  plea  of  not  guilty,    l^e  county  court  gave  judg-  in  a  demurrer 
ment,  that  the  defendant's  plea  was  infufficient,  and  ^°  ^^  ^fj** 
for  plaintiff  to  recover  £6.  gj^^^t  n^t 

Errors  affigned— ift.  That  the  offence  Scot  was  S'ufcanl'* 
convi£led  of  before  the  juftice,  was  for  felling  liquors,  fwercd  in  the 
and  the  offence  hewasconviAed  of  by  demurrer  before  judgment. 
the  county  court,  was  for  felling  visuals,  hay,  &c. 
which  is  a  difierent  offence.     2d.  That  fald  Juftice 
Parmela  had  no  Juiifdidiion  to  try  and  convid  the 
(aid  Scot  of  iaid  farft  offence. 

Judgment — ^Manifeft  error,  for  both  the  caufes  af- 
figned. 

By  the  court — The  general  iffue  was  joined  upon 
the  only  material  point  in  the  declaration,  but  not  de- 
cided ;  a  jttftices  jurifdiAion,  in  criminal  profecutions 
is  Kmited  to  forty  fliilUngs  only,  except  to  commit  or 
haad  to  a  ittgher  court ;  the  proceedings  therefore  be- 
fiore  juftice  xarmelai  axe  void,  being  c^am  mm  Ji/f^f 
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Bacon  verf.  Sanfbrd. 

An  taion  liet  A  CTION  of  thc  cafc,  declaring  that  on  the  17th 
for  a  fraud,  ia  jlJl  of  January^  1787,  the  defendant  was  poffeflcd 
o^*dra'A°  of  two  orders,  drawn  by  the  fcleamcn  of  Woodbury, 
by  fdedbnca  ^^  their  treafurer :  one  for  ^^67-1 0-2,  dated  the  lath 
on  the  town  of  January,  A.  D.  1779— one  for^43-fo-o,  dated 
treafurer.  ,jth  of  April,  A.  D.  1779,  ^*  exprefled  to  be  for 

kwful  money — drawn  in  favor  of  Jofcph  Perry,  and 
by  him  endorfcd  to  thc  defendant ;  which  orders  were 
fiibje£l  to  be  reduced  by  the  fcale,  and  were  worth 
about  ^12  lawful  money-^which  the  defendant  well 
knew — yet  contriving  to  injure  and  defraud  the 
plaintiff,  did  falfely  affirm  to  Afahel,  clerk  and 
(lore  keeper  to  the  pl^ntiff,  to  induce  him  to  buy 
them,  the  plaintiff  being  then  from  home,  that 
faid  orders  were  not  liable  to  be  reduced  by  the  fcale, 
but  were  equal  in  value  to  their  nominal  fum  in  law- 
ful money — and  the  faid  Afahel,  relying  on  the  de- 
fendant's affirmation  aforefaid,  and  being  ignorant  of 
their  true  value,  did  purchafe  faid  orders  and  paid  the 
nominal  fum  in  lawful  money  for  them,  out  of  the 
property  of  the  plaintiff,  &c.  further  alledging  that 
he  prefented  faid  orders  to  faid  town  treafurer,  and 
that  he  refufed  to  accept  or  pay  them — ^Damage^i5o. 

Demurrer — Judgment  that  the  declaration  is  fuf- 
ficient,  and  that  the  plaintiff  recover. 

Exceptions  to  the  declaration  Vrere— rThat  it  is  doa« 
ble ;  laid  upon  the  fraud  and  upon  jthe  proteft.  2d. 
That  neither  are  fufficient  to  warrant  a  recovery. 

By  the  court — ^The  declaration  is  not  double  ;  it  it 
laid  upon  the  fraud,  and  its  being  mentioned  in  the 
declaration,  that  the  orders  had  been  refufed  pay- 
ment, was  immaterial,  was  not  to  the  point  of  the  ac- 
tion, but  to  the  damages  only. 

Although  the  value  of  public  fecurities  and  (late 
orders  is  a  matter  of  public  notoriety,  equally  known 
to  the  buyer  as  the  feller ;  yet  this  is  not  the  cafe  with 
•rders  drawn  by  the  fele&men  of  a  town,  or  by  Indi« 
yiduals  :  their  value  is  prefumed  to  be  in  the  know!-; 
pdge  of  the  feller  and  not  of  the  buyer. 
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Reuben  Smith,  Efq,  vetf.  Friend  Trawl. 

ERROR  to  revcrfca  judgment  of  the  county  court, 
in  an  afkion  Trawl  vs»  Smith,  declaring  that  one 
i\  Sexton  was  indebted  to  him  jf  8-15-0  by  note  ; 
that  to  iiecure  faid  debt,hecaufed  a  certain  horfe  of  faid 
Sezton^s  to  be  attached  of  more  value  thjn  faid  debt, 
by  writ,  dated  and  returnable  before  juftice  Wil- 
cox, to  be  anfwered  on  the  29th  of  January,  A.  D. 
1787 ;  that  faid  horfe  was  accordingly  attached  and 
taken  into  the  cuftody  of  the  law.  That  faid  Sexton 
applied  to  the  defendant,  he  being  a  juftice  of  the 
peace,  for  a  writ  of  replevin  to  replevy  faid  horfe, 
which  laid  juftice  gTanted,and  took  faidSexton's  bond 
only  upon  faid  writ ;  that  faid  Sexton  at  that  time  wa$ 
9'  bankrupt,  known  to  have  but  little  or  no  property 
befidcs  faid  horfe  $  by  virtue  of  which  replevin  (aid 
horfe  was  taken  out  of  the  cuftody  of  the  law  and  re- 
turned to  faid  Sexton  ;  that  the  plaintiff  recovered 
judgment  on  faid  Vrit  of  attachment  on  faid  29th  day 
of  January,  A.D.  1787,  before  juftice  Wilcox,  for  the 
fum  of  ;^ i-i 5-0,  lawful  money,  damages,  and  1 3/6  for 
coft,  for  which  he  had  execution  and  delivered  it  to 
an  officer,  who  coUeded  thereon  ij/"  only,  and  for 
the  relidue  returned  faid  execution  non  eft  inventus  ; 
and  faid  Sexton  hath  no  eftate  and  hath  abfconded ; 
that  his  bond  aforefaid  was  no  fecurity  on  faid  replev- 
in, and  by  means  of  the  wrong  doings  of  the  defend- 
ant aforefaid  he  has  loft  his  faid  debt  to  his  dam- 

Demurrer'  to  the  declaration — ^Judgment  that  the 
declaration  was  fufficient,  and  that  the  plaintiiF  recover. 

Errors  affigned — That  faid  declaration  was  infuf- 
ficient ;  for  the  law  had  made  the  juftice  the  judge 
9f  the  fufficiencT  or  infufficiency  of  the  fecurity  to  be 
taken,  and  of  this  he  judged,  and  for  an  error  in 
judgment  he  was  not  liable. 

Judgment — Manifeft  error. 

By  the  court— The  queftion  in  this  cafe  is,  whether 
the  plaintiflTs  bond,  upon  a  replevin,  in  any  cafe, 
let  mm  be  ever  fo  refponfible,  can  be  confidered  as 
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good  and  fnfficienit  iecuritf,  within  dve  letter  and 
meaning  of  the  law.  2d.  Whether,  as  the  ftatute  is 
vofded,  and  the  pra£lioe  hath  been,  the  juftice  is 
guilty  of  a  malefeafanoe,  for  which  he  is  liable  in 
damages  ;  or  only  as  having  committed  an  error  in 
judgment. 

The  ftatute  refpefling  attachments  is,  that  die 
plaintilFy  on  praying  out  an  attachment  againft  the 
goods  and  the  eftate  of  the  debtor,  ihall  give  fafficient 
Kcuritjr  to  profecute.  The  parties  bond  is  cooftant- 
1y  taken  in  thefe  cafes,  and  if  the  fecuritjr  is  infaffi* 
cient,  an  obj«£lioo  made  to  the  courts  to  whom  die 
writ  is  returned,  will  order  a  new  bond  to  be  given. 
The  attadunent  takes  the  property  from  tkc  defend- 
ant into  the  cuftody  of  the  law,  for  the  pvrpofe  of  re- 
fyonding  the  judgment  which  fliatlbe  vecoTcred)  or 
to  return  it  in  fafety  to  the  debtor. 

On  praying  out  a  replevin  the  law  is,  that  the 
plaintiff*  fhall  give  good  and  fufiicient  fecurity  to  prof- 
ecute his  replevin,  &c  This  writ  is  to  take  the  prop- 
erty out  of  the  cuftody  of  the  law,  and  return  it  to 
the  owner  ;  it  is  to  relieve  a  defendant  againft  any  in- 
jury he  might  fuftain,  by  having  his  property  detained 
from  him ;  the  bond  is  depofited  in  the  place  of  the 
property,  to  refpond  the  jodgmenL  Now  «s  the  ftat- 
ute doth  not  explicitly  require  that  it  {hall  be  a  bond 
with  furety,  but  only  that  it  {ball  be  good  and  fuf- 
ficient  fecurity,  if  the  juftice  judge  that  the  plaintifTs 
bond  to  be  good  and  iufficient  i^curity,  aluiough,  it 
in  fa£l  was  not,  and  although  it  is  not  what  the  ftat- 
ute meant,  in  this  cafe,  by  good  and  fufficieot  fecurity, 
IHll  it  is  but  an  error  in  judgment,  for  which  he  is  not 
liable,  unlefs  it  appeared,  tluit  he  a6ied  corruptly;  and 
in  this  cale  it  doth  not  appear  that  he  did. 

Judge  Dyer  and  Judge  Cba^hcey  diiented  from 
the  court  and  were  of  opinion,  that  akhough  the 
words  of  the  ftatute  refpeding  attachments,  and  of 
the  ftatute  refpe£ting  replevins,  were  in  fubftance  the 
fame  ;  and  that  the  practice  had  been  to  take  the 
plaintifF's  bond  upon  attachments  ;  yet  the  cafes 
were  very  different,  and  that  in  a  replevin  the  party*s 
bond  is  no  fecurity  at  all,  and  it  is  ar  though  1^  jtt£t 
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lite  had  granted  a  repleimi  without  tsddng  any  bond 
at  aD.  I  (bottld  have  ftated  their  reafons  at  large, 
but  hate  not  been  able  upon  dxfigent  learch  to  find 
tnem* 

This  judgment  of  the  fuperior  court  wJarercrfed 
in  the  fupreme  court  of  errors,  in  May  A.  D..  1 790  ^ 
for  the  following  reafons,  viz. 


Trawl  «/•  Smith.  The  quefiion  in  this  cafe  is 
Whether  the  officer  who  iflues  a  wiit  of  replevin, 
has  not  a  legal  right  to  take  the  bond  of  the  debtor 
ooly^  who  (hall  pray  out  fuch  writ  ;  and  if  fuch  debt- 
or ihall  fail  in  hia  prolecution,  and  be  unable  to  ref- 
poad  the  judgment  which  fliall  be  rendered  againd 
him,  fuch  officer  ifiuing  fuch  replevin,  having  judged 
the  bond  of  the  debtoi^  only,  fufficient  in  law,  hath 
not  therein  a£led  confiftent  with  his  duty,  and  confe- 
quently  is  exonerated  from  any  rcfponfibility  on  ac- 
count of  fuch  failure  i 

The  law  requires  that  good  and  fufficieht  (ecnrity 
be  given  to  profccutc  a  writ  of  replevin.  To  know 
what  the  law  deems  good  and  fufficient  fccurity,  wc 
muft  advert  to  the  poUcy  and  defign  of  the  law  rela- 
tive to  writs  of  attachment  and  writs  of  replevin. 
The  obviq^s  defign.  of  die  lax>  allowing  a  perfon  who 
elaima  to  be  a  creditor,  to  attach  the  goods  or  perfon 
of  his  reputed  debtor,  is  with  a  view  to  promote  juf- 
tice,  by  giving  fuch  creditor  a  more  immediate  and 
better  fecurity  than  he  before  had  ^  and  by  fuch  pro- 
viiion  to  extend  the  benefit  of  private  credit,  to  fuch 
as  may  want  it.  Without  fuch  provifion,  a  debtor 
inight  withdraw  himfelf,  and  fecrete  his  property, 
even. under  the  eye  of  lus  creditor  ;  and  at  the  fame 
time  the  creditor  have  no  legale  authority  to  preveait 
the  fraud. 

On  the  other  hand,  a  man  may  be  fo  umnft  as  to 
claim  to  be  a  creditor  and  attach  the  goods  of  another, 
againft  whom  he  has  no  legal  demand ;  to  guard  a- 
gainft  the  inconvenience  of  fuch  unjuft  fcizure  and 
detention,  the  hw  has  provided,  that  fuch  reputed 
debtor 'may  have  his  goods  reftored  to  him,  upon  his 
giving  fufficient  fecurity  to  return  the  goods,  or  ref- ' 
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pond  the  judgment  that  (hall  be  vecorered  agau^ 
him.  There  two  law8,eftaUiihed  upon  the  clear  priiw 
ciples  of  public  and  private  utility^mufk  be  cOD&ned 
and  underftood  to  be  reconcileable  with  each  other  i 
we  mud  not  therefore  admit  as  a  principle  of  law, 
what  would  manifeftly  defeat  the  before  mentioned 
▼iew  and  defign  of  the  law. 

It  was  before  obferved,  that  one  important  defign 
of  the  law  in  allowing  creditors  to  attach  the  goods  of. 
their  debtors  was,  that  they  might  pofifefs  themfelres 
of  a  better  fecurity,  than  thev  before  had.  Widi  this 
idea  in  view,  we  will  fuppofe  a  creditor  attaches  the 
poods  of  his  debtor,  upon  a  bond  for  money  given  to 
him,  by  fuch  debtor ;  now  if  fuch  debtor  upon  Ms 
mofering  another  bond,  given  by  himfelf  only,  can 
by  law  claim  and  have  a  legal  right  to  have  his  goods 
fo  attached  reftored  to  him  ;  it  muft  be  evident,  that 
.  he  has  a  legal  authority  to  defeat  every  advantage  of 
fuch  attachment,  and  fubjed  the  creditor  to  depend 
finally  upon  the  bond  of  his  debtor  only,  with  no  oth- 
er advantage  to  himfelf,  nor  better  fecurity  than  he 
had  before  fuch  attachment  had  ifliied.  ouch  pro- 
ceedings being  fo  obrioufly  repugnant  and  contnulic- 
tory,  cannot  be  admitted  as  confonant  to  law. 

It  is  true,  that  every  officer  who  is  required  to  take 
bonds  upon  replevins,  is  to  judge,  whedier  the  fame 
be  apparently  fufficient  or  not,  and  is  not  refponfible 
for  fuch  his  judgment*,  but  the  bond  oflered  muft 
be  apparently  good,  which  cannot  be  the  cafe  if  none 
is  offered  but  me  bond  of  the  debtor  only ;  becaufe  it 
muft  appear  evidently,  that  no  additional  fecurity  can 
thereby  be  acquired  by  the  creditor  more  than  he  had 
before.  To  fay  that  a  iheriff  had  let  a  man  to  bait 
upon  his  own  bond,  would  be  an  impropriety  in  ex- 
preffion ;  and  it  would  be  equally  fo,  to  fay,  that  a 
good  and  fufficient  pledge  was  given,  in  lieu  of  the 
goods  of  the  debtor,  which  were  attached,  when  no 
other  pledge  was  given  but  the  bond  of  the  debtor 
only,  which  neceffarily  cannot  be  any  higher  or  bet- 
ter fecurity,  than  the  creditor  had  before  the  attach- 
ment iffiied. 
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l^ttsr  Sfeerman  wr/T  David  Leveret,  jun.  &(S 

ACTION  declaring  that  the  defendants,  on  the 
^d  of  Ofikober,  A.  D.  1786,  made  a  written 
•  contract  and  bar|pan  with  the  plaintifF,  which  is  ni  the 
^•rotds  follawing,  vix.  CWtohcr  2d,  A.  D.  1 786,  agreed 
that  DaTid  LcTCtct,  jun,  and  Co.  give  Peter  Sherman 
j^i76  lawful  Aioney  for  his  ftore,  land  and  barn,  m 
Wafiiittgtoh  $  half  to  be  paid  next  fpring,  in  caih, 
^helk  -Sherman  is  to  quit  fatd  ftore,  and  half  the 
ipring  after,  in  good  neat,  faleafole  cattle,  with  intereft 
ttftet  next  fpring  until  paid.  Peter  Sherman,  David 
Leveret,  jun.  and  Co.*«-<ind  the  plaintiff  fays,  that  by 
faid  ftore,  land  and  barn^  mentioned  in  faid  writing, 
was  meant  the  ftore  then  occnpted  by  the  plaintxff,and 
a  fmsdH  tra£b  of  land  on  which  it  ftood  and  lay  contig- 
uous to  it,  and  a  fmall  bam  ftanding  thereon  :  and 
the  plaintiff  fays  that  the  defendants  entered  upon  faid 
land  fometime  in  April,  A.  D.  1787,  in  purfuance  o£ 
laid  written  bargsnn  and  agreement,  and  improved  the 
fitme,  and  die  plaintiff  quitted  faid  ftore  upon  the  re« 
^iieft  of  the  defendants,  purfiiant  to  faid  agreement^ 
and  fulfilled  every  thing  on  his  part  to  compleat  and 
carry  thefameinto  execution;  but  the  defendants  have 
wholly  negleded  to  fulfil  faid  bargain  and  contra&  on 
their  ptfrt,  and  have  never  made  faid  payments,  prom- 
ifcd  in  faid  agreement,  although  often  tequefted — 
Damage  ;^2oo,  dated  15th  November,  A.  D.  1788. 

Plea— Not  guthy.    Iffue  to  the  court— Judgment 
ifaat  the  defendants  ate  not  guilty. 

David  Leveret,  jun.    and  David  Bellamy  very* 
Peter  Sherman. 

ACTION  declaring  that  on  die  ad  of  Oaober, 
A.  D.  1786,  they  purcha£sd  of  the  defendant  a 
jpiece  of  land,  lying  in  Waihington,  containing  about 
three  quarters  of  ^n  acre,  together  with  a  ftore  and 
t>arn  theveon  ftanding,  and  that  the  plaintiffs  and  the 
defendant  did  enter  into  the  following  agreement^ 
VIZ.  Wafliington,  Oftober  2d,  1786,  agreed  that  Da- 
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tid  Leveret,  jun.  and  Co.  give  to  Peter  Sfaermait 
/'i7o»  lawful  money,  for  his  ftore,  land  and  bam,  in 
uid  Waihington,  one  half  to  be  paid  next  fpting,  in 
caih,  when  faid  Sherman  is  to  quit  faid  ftore  and  ex« 
ecate  a  warrantee  deed  of  the  fame  to  faid  Leveret 
and  Co.  and  half  the  fpring  following,  in  good  neat 
cattle,  on  intereft  from  the  firft  payment  till  psud  i 
and  the  plaintiffs  fay  that  the  defendant  did  not  quit 
faid  ftore  nor  execute  a  warrantee  deed  to  the  plain* 
tiffs  in  the  fpring  fucceeding  OSober,  A.  D.  1786, 
according  to  faid  agreement,  but  continued  in  pof^ 
feffion  of  faid  premifes,  and  utterly  refufed  to  quit  or 
convey  the  fame  to  the  plaintiffs,  whereby  an  a£tion 
has  accrued  to  the  plaintiffs  to  recover  of  the  defend- 
ant their  jttft  damages,  which  is  £  100,  lawful  money, 
•writ  dated  15th  November,  A.  D.  1788.  Plea— Not 
guilty.     Iffue  to  the  court* 

Judgment — That  the  defendant  is  not  guilty. 

The  two  preceding  cafes  were  heard  and  tried  by 
the  court  together,  and  upon  the  evidence,  4he  coui^ 
found  that  neither  of  the  parties  had  performed  or 
made  any  tender  of  performing  their  parts  of  the  ar 
greementj^  The  quellion  then  came  up,  whether,  a$ 
they  wereroutual  coverian^t  one  was  the  confidera- 
tion  of  theotner ;  and  lo  a  performance  not  neceffary 
to  be  laid  in  the  declaration,  nor  to  be  proved  on  the 
trial. 

The  defendants,  in  the  firft  a£iion,  infifted  that 
the  plaintiff,  by  the  ftipulatiohsin  the  agreement,  was 
to  do  the  firft  ad,  viz.  was  to  quit  the  ftore,  &c.  and 
to  give  a  deed  of  the  premifes  the  then  next  fpring  i 
when,  and  not  till  that  was  done,  did  the  duty  of 
paying  arife  ;  but  it  was  the  opinion  of  the  court,  that 
by  the  terms  of  the  contraft  ;  the  quitting  the  ftore, 
&c.  and  giving  a  deed  of  the  premifes,  the  then  next 
fpring,  when  half  of  the  price  was  to  be  paid,  were 
concurrent, concomitant  aSs,  to  be  performed  by  each 
of  the  parties  at  the  fame  time  5  and  that  neither  had 
right  tourecover,  without  a  performance  of  his  or  their 
part  of  the  agreement,  or  at  Icaft  an  offer  to  pgrform        • 
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Hartford  County^  February  Terniy  J.  D.  1 79b. 
Deming  verf.  BriftoL 


A   CTION  of  cjcamcnt.     Plea  in  bar— That  the  a  mortgage 
jt\  plaintiFs  tide  is  a  mortgage  given  for  fecurity  ^^^^^^ 
of  a  debt,  m  and  by  which  is  taken  and  lecuredi  by  fullntcreftisf 


rwhick 

oTa'^eSt,  in  and  by  which  is  taken  and  fecuredi  by  fuTinureftisfcs 
the  corrupt  agreement  of  the  parties,  a  fum  for  the  cured  is  void 
loan  and  forbearance  over  and  above  the  lawful  in-  ^^  ^^  ftatutc 
tereft,  &c.    The  jury  find  a  verdi£l  for  the  defend- 
ant 

The  cafe  was,  Briftol  and  Hart  fet  about  building 
a  iaw  mill,  applied  to  die  plaintiff  and  one  Street  to 
aflift  them,  by  loaning  them  money  or  goods  ;  upon 
'which  it  was  agreed  diat  Briftol  and  Hart  (hould 
draw  orders  in  favour  of  thdr  workmen,  payable  in 
goods  at  cafli  price,  upon  Deming  and  Street,  which 
they  would  accept  and  pay,  and  credit  the  defendants 
one  year,  for  which  diey  were  to  pay  to  the  plaintiffs, 
Ac.  6/^  on  the  pound  at  the  end  of  the  year.  Before 
the  year  was  ended,  they  came  upon  the  defendant 
and  Hart,  and  obliged  them  to  give  the  mortgage,  and 
included  the  6f^  on  the  pound,  upon  what  they  had 
advanced ;  and  put  the  whole  uponintereft  from  that 
time. 

Two  queftions  were  made — ift.  Is  this  a  fale  of 
goods  upon  a  yearns  credit  at  an  advance  of  6J%  upon 
the  pound,  or  a  loan  difguifed  ?  ad.  The  plaintiff 
and  Streets  taking  fecurity  before  the  year  was  up, 
and  including  intereft  from  that  dme,  upon  faid  debt 
and  advancement,  was  clearly  over  the  lawful  intereft, 
and  will  juftify  the  yerdid  of  the  jury. 

State  verf.  Gibbs. 

INFORMATION  for  counterfeidng  a  final  fettle-  if  an  inf^rma- 
ment  note  of  1,000  dollars.  **°°  f*?""  <^oMn* 

tcrfciting  ift  not 

Flea— Not  guilty.    Verdia— That  he  was  guilty,  exhibited  with- 

in  a  year  from 

Motion  in  arreft — ^That  faid  offence  is  laid  in  the  the  commimoa 

information^  and  in  fa£t  was  committed  more  than  ^^^  offence, 
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it  U  good  cauTe  one  wholc  Tear,  beforcf  am  lenl  profecuti(Uk  uns  ia- 

for  arreftmg       ftjtuted  againft  him. 

Judgment — Motion  rafficient^  fot  the  ftatute  is 
pofltive  that  fuch  information  is  void  and  of  no  effed. 

Cafe  verf.  Anne  Worthington,   executrix  a£ 
Elias  Worthington. 

Where  an  ab-  "WjETITION  in  chanccty — Shewing  that  hecxecut- 

folutc  deed  is  j^  ed  to  the  faid  Elias  a  dear  deed  of  the.  following 

«Tfecurh  *^*  piece  of  land,  dcfcribes  it,  to  fecurc  the  payment  o£ 

for  a  debt,  a  certain  executions  faid  Elias  held  againft  him  }  that 

letter  under  he  had  paid  up  all  faid  executions  ;  and  that  faid  £• 

the  hand  of  \\^^  agreed  to  releafg  to  him  his  land,  praying  for 

the  grantee,  ,.  c^o  '. 

acklowledg-       Tcl^cf,  &C. 

to^bTfor  ^u*  ^^^  rcfpondcnt  objcacd  to  aay  parok  evideiice  be- 
rity  only,  is  a  ing  admitted.  The  petitioner  produced  a  letter  ttii-< 
notein  writing,  dcr  the  hand  of  the  faid  Elias,  acknowledging  thai 

oJt*  o^  t^c  fta't-  ^^^  ^^^  ^^  S^^*"  ^°^  fccurity  of  faid  executions  ^ 
ute  againft  *  ^o  pfoduccd  (aid  cxecotioo8>  Mid  it  appeared  they 
frauds  and  per- were  not  wholly  paid. 

The  court  decreed — ^That  faid  executrix  fliould 
releafe  the  land,  upon  the  petitioner^i^  paying  ^S6  and 
the  cofty  &c. 

Patten  veff.  Goodwin* 

Twelve  days  TJATTEN  exhibited  to  the  chief  jud^e  of  the 
notice  is  to  be  Jt  fuperior  court,  a  coiniplaint  asainfl  faid  Good* 
liuhor  of^  Win,  on  the  day  before  the  fitting  ot  this  court,  there-. 
book,  &c.  who  in  alledging  that  faid  Goodwin,  in  whom  was  the 
is  complained  copy  right  of  Wcbftcr'ff  inftttttt^  of  Eiijpliih  giam- 
of  for  not  ,^^1^^  jjjj  „Qj  fupply  the.Dublic  with  a  fufncient  num* 
ficicnTnumber,  ^^  ^^  ^^^  books ;  and  toat  he  fold  them  at  an  cxor* 
or  for  aiking  '  bitant  price,  &c.  contrary  to  the  ftatute,  entitled  an 
3in  unrcafona-  a£k  for  the  encouragement  of  Uteraturc  and  genius, 
jjj^"**^"^'  ^  &c.  upon  which  a  citation  was  granted  and  ferved 
the  fame  day,  citing  faid  Goodwin  to  appeat  before 
this  court,  and  anfwer  to  faid  complaint. 

Plea  in  abatement — ^That  there  ought  to  be  twelve 
day's  notice. 
Judgment— That  the  plea  in  abatement  is  fiifficxent«' 


I 


FEBRUARY   TERM,   A,D.  1790.  173 

Tolland  Cotmiy J  March  Term^  ^790- 

Fofter  verf.  Hough. 

PETITION  for  new  trial.  .The  witncffes  impro-  ^  rhfJrill'*^^ 
ved  in  the  former  trial  were  admitted  as  new  as  may  be  intro- 
to  thofe  things  onljr  which  had  come  to  their  knowl-  duced  as  new, 
edge  fincc  iaid  former  trial.  *•  *^  Z^^ 

•  come  to  hit 

knowledge 

Woodbridge  verf.  Grant.  *  ^^• 

A   CTION  of  debt,  declaring  on  the  penal  part  in  «  a^Hon 
JfX  ®f  a  probate  bond.    Plea  in  abatement— TTiat  "^^-^^^ 
the  plainti£F  ought  to  have  fet  forth  the  condition  in  neceflkrr  to  fet 
his  declaration.  forth  the  con- 

.  dition  in  the 

Judgment — ^Plea  infufficient.     The  condition  is  in  declaration. 

favor  of  the  defendant,  and  it  is  for  his  advantage  to 
fet  It  forth  in  his  plea. 

The  decifions  of  the  court  refpc^ling  this  point  of 
practice,  have  not  been  uniform,  to  the  prejudice  of 
fuitors.  I  think  it  is  now  fetded  upon  principles  of 
reafon  and  common  fenfe  which  will  abide.  It  was 
determined  and  publiihed  as  a  rule  of  this  court, 
that  copies  of  the  records  of  the  courts  in  the  other 
ftates  muft  be  under  the  feal  of  the  court,  attefted  by 
the  clerk}  with  a  certificate  from  fome  one  of  the 
judges  at  leaft,  that  he  was  clerk  of  the  court.  This 
was  before  the  bw  of  congrefs  upon  this  fubjeAj  was 
puhliibed. 

Foot,  &€•  verf.  Cady. 

T7  RROR,  complaining  of  a  judgment  of  a  jufticc  Th«  ^,^^^^  oC 
r,  in  an  aaion  brought  by  Cady  ag«nft  faid  Ji"^^« 
Footy  &c.  a  fociety  called  Mr.  Fofters  adherents,  after  the  court 
for  inierting  his  name  in  a  rate*bill  and  colledling  it,  i«  over,  with- 
which  was  granted  to  pay  Mr.  Fofter's  falary.  ?»*  there  are 

or/  /  \ijmc  minutes 

The  defendants  plead— That  they  didinfcrthis  jj^'j*^*'* 
name  in  faid  rate-bUl  with  his  rate  annexed  to  it  ^^  f^dal 
suullurve  colkded  it^  wbkh  tbey  had  good  right  to  iiTuc  to  the 
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^^i^rj,  do-,  for  that  faidCadj  wa$  one  of  Air.  Foker's  ad- 
flwedd^aiy  '^C'^cnts,  and  by  the  law  confticuting  them  a  fociety 
in  the  terxnB  of  was  made  liable  to  be  taxed  for  his  fupport. 

The  plaintiflT  traverfed  this  plea,  and  iflue  was 
joined  upon  it ;  and  faid  juftice  gaye  judgment,  that 
the  defendants  did  grant  the  tax  and  colleft  it  with- 
out bw  or  right,  and  that  the  plaintiff  recover,  &c. 

Error  affigned — ^That  the  juftice  has  not  found  the 
ifliie  one  way  or  the  other. 

-A  motion  was  made  that  the  juftice  might  amend 
the  record-  By  the  court-^It  may  not  be  done  un- 
lefs  he  has  fome  written  minutes  or  memorandum  to 
amend  by. 

Judgment — Manifeft error.  Every  iffuein  fuit joined 
to  the  court  or  jury  muft  be  direfUy  anfwered.  That 
the  defendants  laid  and  colleded  faid  tax  without 
law  and  right,  is  an  inference  of  law  ^  but  the  moft 
material  fa^  put  in  iffue,  viz.  that  faid  Cady  was  one 
of  Mr.  Fofter's  adherents,  the  juftice  has  not  found, 
and  without  miiich  it  is  impoflible  to  know  whether 
the  inference  he  has  made  is  right  or  wrong. 

Thomas  Brattle,  adniiniftrator  of  William  Brat- 
tle vs.  Converfe. 

Neither  the  A  PPE AL  from  probate,  ftating  that  Jofiah  Con* 
diftributioo  of  J%.  vcrfc  lateof  Staffi>rd,  deceafed,  owed  a  debt  to 
an  eftate  to       "^m.  Brattle ;  that  faid  Converfc's  eftate  has  never  been 

d^ho^hc  f^"^^^  "^^  ^^*^  ^^^^  P*^^  9  '***'  ^^^^  "  "°  adminif-. 

adminiftrator,  trator  or  executor  to  whom  to  apply  for  payment  of 

is  a  bar  to  faid  debt,  although  there  is  a  f^entiful  eftate ;  and  faid 

granting  ad-  Brattle  movcd  faid  court  to  appoint  an  adminiftra- 

inimitration,  *^* 

de  bcnis  AM,tO  a   tOr. 

The  appellec*s  reply — ^That  faid  Jofiah  died  in  A. 
D.  1775  9  that  his  widow  was  appointed  adminiftra* 
trix,  who  advertifed  the  creditors  and  paid  off  all  debts 
that  appeared  ;  that  faid  William  went  off  to  the  en- 
emy in  A.  D.  1776  and  his  faid  debt  was  not  exhibi- 
ted ;  that  the  remainder  of  faid  eftate  has  been  divi- 
ded out  among  the  heirs  by  agreement^  acknowledged 
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and  recorded  at  the  coort  of  probate  ;  fince  which  - 
£ud  adminiflratrix  has  died  and  no  further  adminif- 
tration  ought  to  be  granted.    The  court  of  probate 
refufed  to  grant  faid  motion* 

Judgment — ^That  the  denial  of  the  court  of  pn>* 
bate  be  difaffirmed  :  No  coft  was  allowed  upon 
the  principle  adopted  in  the  cafe  of  Mary  Sloan, 
New-Haven,  this  circuit. 


Windham  County^  March  Term,  1790. 
Town  of  Windham  ver/.  Town  of  Hampton. 

.  A    CTION  upon  an  Infimul  Cotn^affit.    Plea  in  Signing  and 
/\  abatement— ift.  That  faid  writ  is  granted  and  ^.TJ^^ft^ 
iigned  by  Zephaniah  Swift  Efq.  a  juftice  of  the  peace,  a<£U  and  may 
who  is  an  inhabitant  of  the  town  of  Windham,  and  be  done  by  i»- 
one  of  the  plaintifis.     2d.  That  it  is  direded  to,  and  ^^'^^^^"^ 
was  ferved  by  James  Flint,  as  an  indifierent  perfon,  ^ho  an  plaia- 
who  is  alfo  an  inhabitant  of  Windham,  and  one  of  the  tifie. 
plaintiil^.     3d.  That  faid  Flint  hath  not  made  oath    . 
to  the  fervice. 

Judgment — ^Plea  infufficient. 

By  the  court — As  to  the  two  firft  exceptionsi',  the 
figning  and  fenring  of  the  writ,  are  merely  minifterial 
a^s,  and  if  any  irregularity  is  pradifed,  advantage 
may  be  taken  of  it  by  pleading  it.  .Befides,  if  mem- 
bers of  corporations  were  wholly  excluded  from  afts 
of  this  nature,  there  would  be  a  failure  of  juftice  in 
many  cafes.  As  to  the  third  exception,  the  law  doth 
not  require  it ;  but  if  necefTary  it  may  be  done  after 
the  writ  is  returned,  by  leave  of  the  court. 

Ainfworth  verf.  Seffions. 

PETITION  for  a  new  trial,  upon  the  ground  that  ^  °«^  *''*^" 
one  Payne,  who  was  relied  upon  as  a  principal  ^*"**^    ^  ** 
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the  party  Mde-  witnefsin  the  caafe,  throagh-fiirprife  or  fimit  ttiuie* 
Kto^n  ^  d[\  ^^^Wc  caufc,  was  (o  difconoerted  and  oonf ofcd  itt 
materiS'wit-*  *^«  cvidcncc,  that  neither  court  nor  jury  could  tttt- 
ndt,b]rliftbe-  derftand  him,  whereby  the  petitioner  loft  hi8  cafe> 
ug  dif«m<^-  and  that  faid  Payne  is  now  able  to  teftif y  in  the  clear- 
lusrecoUeaiwi  ^^  manner,  which  will  give  the  cafe  to  die  petitioner^  , 
from  fome  and  ftates  what  he  will  teftify, 
caufe  or  other         «•       .       ,  rm       r  •  ■  «% 

Dot  to  be  ac-         P^^^  ^n  abatement — ^That  laid  Payne  id  not  a  new 

cottnted  for.      evidence,  and  to  grant  new  trials  upon  the   after  re- 

colleflion  and  additional  teftimony  of  former  withefl^ 

es,  would  open  too  wide  a  door,  and  be  of  dangerous 

confequence. 

Plea  judged  infufBcient. 

By  the  court — Although  the  objedion  in  the  plea 
is  conclufive  in  all  cafes  where  it  applies ;  but  where 
a  party  is  deprived  of  his  moft  material  evidence  by 
fome  unaccountable  caufe,  as  by  being  panic  ftritck, 
or  by  a  paralytic  (hock,  or  other  afiedion  which  for 
that  time,  has  deranged  the  recoUedlion  of  the  wit- 
nefs  fo  that  the  party  lofed  the  benefit  of  his  teftimo>- 
ny  i  this  appearing  clearly  to  be  the  cafe,  reafon  and 
juftice  require  that  the  party  flumld  be  reUcved  s^ 
gainft  fucb  a  misfortune,  by  a  new  trial,  as  much  as 
when  he  is  deprived  of  his  evidence  by  ficknels  or  ab^ 
fence  ;  but  in  fuch  cafes  the  court  ought  to  ,be  ex«» 
tremely  cautious,  that  they  be  not  impofed  upon  ; 
this  cafe  was  afterwards  heard  upon  the  merits,  and  a 
new  trial  granted. 

Marcy  vetf.  Rufs. 

The  levy  of  an  A  CTION  of  cjeament.  Plea  not  guilty.  Iffue 
k^'^TuS*;  "-  .^^  ^^^  ^"^-  P^^»«^^'s  title,  the  levy  of  an 
a  jud^cnt  by  execution  againft  Major  Dana,  upon  this  land  as  his, 
defsviit.  againft  in  December,  A.  D.  1788, 

a  perron  out 

of  the  ftatc,  The  defendant  fet  up  title  from  one  Rctchcr,  who 

b^ndT  f^h^  attached  the  land  for  a  debt  due  him  from  Major 
to  the  £tute,  Dana,  who  then  was  removed  out  of  the  date,  in 
if  error,  of  Aiijguft,  A.  D.  1 786 ;  Fletcher  obtained  judgment  bj 
which  the  par-  default,  and  took  out  execution  without  giving  afty 
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tend  38  the  law  requiresy  and  in  September  levied  it  ty  only,  may 

on  this  knd,  and  had  it  fct  ofF  to  him.  f*^  *^^»"" 

'  tage* 

The  only    qucftion  in  this  cafe  was — Whether 

Fletcher*s  taking  out  his  execution  without  lodging  a 

bond  as  the  ftatute  requires,  was  fuch  an  irregularity 

as  made  void  the  execution  and  levy.    Judgment  for 

the  defendant. 

And  by  the  court — ^llie  bond  with  furety  which  is 
to  be  lodged  with  the  clerk  upon  taking  out  execution 
on  a  judgment  by  default,  againft  an  abfentee,  is  zU 
togetner  in  favor  and  for  the  fecurity  of  the  debtor^ 
provided  he  returns  into  the  ftate  and  feeks  redrefs 
within  a  twelve  month ;  but  the  creditors  of  fuch  ab- 
fentee  cannot  take  advantage  of  it,  the  execution 
and  levy  therefore,  are  good  and  valid,  as  to  all  other 
perfons  befides  the  debtor. 

Webb  verf*  Fitch  and  Cary,  adniiniftrators  of 
Eleazer  Gary. 

PETITION  in  chancery  5  Ihewin^,  that  he  gave  Apartycaiinot 
his  note  to  faid  Eleazer  for  £28 ;  that  he  made  ^/orrffvof, 
payment  of  neariy  the  whole  of  faid  note  to  faid  Ca-  in  chancery  ^ 
Ty»  and  charged  it  on  book  ;  that  faid  Gary's  eftate  ny  more  than 
was  rep^efented  infolvent,  and  commii&oners  appoint-  q^^     ^^ 
ed  ;  that  he  omitted  to  exhibit  his  book  to  the  com-  not  re^e  a^ 
mii&oners,  by  being  told  by  one  of  the  adminiilrators  gainft  an  ez- 
that  the  payments  flhould  be  allowed  on  the  note;  P^fa ftatute, 
that  faid  commiffion  is  expired,  and  the  adminiftra-  ^r  accidenr^ 
tors  have  recovered  judgment  before  this  court  for  hath  happened, 
the  whole  fum  of  faid  note  5  praying  that  all  parties  Thccourt  of 
may  be  admitted  to  teftify,  and  that  he  may  be  re*  £^g^cn 
lieved  againft  the  judgment  on  faid  note,  as  be  is  re-  timeofcom- 
medilefs  at  law-  mi^ioncrs  on  ' 

an  infolvent 

By  the  court-^Thc  petitioner  caniaot  be  admitted  cftate,providcd 
Yrf  teftify ;  and  it  not  being  fliewn  that  he  is  deprived  **  ^^  **.<*' 
of  his  due,  by  any  fraud  in  faid  adminiftratots,  he  is  teen  nxonflu! 
equally  barred  of  his  temedy  in  equity  as  at  law ;  this  Chancery  wiU 
court  cannot  refume  and  adjuft  claims  which  ought  ^^^^^,.^?^' 

rj  ^  **       fet  of  liquid»« 

*•  tcddcbtfc 
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to  hav€  been  Exhibited  to,  and  adjnfted  by  eomiiit(^ 

fioners. 

Petitioner  withdrew  his  petition,  ind  applied  to 
the  court  of  probate,  and  had  the  ccMnmiffion  of  faid 
commiilioners  renewed,  and  eihibited  faid  debt  to 
them,  which  they  allowed,  amounting  to  £ioiig\Z 
lawful  money  5  and  then  the  petitioner  applied  to . 
this  court  in  September,  A.  D.  i7J)Oi  ftatinc  the  a- 
forefaid  fa£ls,  and  praying  for  an  offset  ^  which  was 
decreed  accordingly. 

Borland  verf.  Sharps 

ERROR,  complaining  of  a  judgment  of  the 
county  court  in  an  aAion  Borland  vf*  Sharps 
on  a  note,  dated  25tli  Jan.  A.  D.  1784,  for  ^157-fO 
and  intereft. 

The  defendant  plead— That  on  the  6th  of  0£l.  A. 
•  D.  i774>  he  became  indebted  to  John  Borland,  fince 
deceafed,  ^100  payable  with  intereft  ;  that  in  April 
1775  faid  John  went  to  and  joined  the  enemy  and 
there  remained  until  his  death  ^  that  the  defendant 
procured  the  money  in  bills  to  pay  faid  debt,  but  was 
unable  to  get  to  him  and  loft  the  money  by  deprecia- 
tion ;  and  after  the  death  of  faid  John  faid  ngte  came 
into  the  hands  of  the  plaintiff,  who  is  fon  and  heit  c^ 
faid  John,  who  alfo  was  with  the  enemy,  and  there 
continued  inacceffaUe  by  the  defendant  until  the  ex- 
piration of  the  war  ;  that  on  the  a3d  of  Jan.  A.  D* 
17S4  the  plain  tiff  applied  to  the  ciefendant  to  renew 
his  note  which  he  did  and  included  all  the  back  in^ 
tereft,  not  knowing  that  he  could  have  any  relief-^-* 
and  prays  for  the  relief  which  the  ftatute  prorides^ 
The  county  court  enquired  into  the  fafls  and  ga^tt 
judgment  that  faid  debt  is  within  the  equity  of  the 
ftatute  and"  expunged  the  intereft  from  faid  aebt  du#- 
ring  the  war. 

Errors  af&gned — ift.  That  faid  note  i$  not  within 
the  provifions  of  faid  ftatute.  2d.  That  faid  plea  ic 
3nfu£cient.    3d.  That  faid  judgment  is  againft  law* 
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Jiuigment — ^Nothing  erroneous.  This  b  a  debt 
contra£led  before  the  war ;  although  the  fecurity  was 
renewed  fince,  yet  debts  are  the  obje£^  of  the  ftatute  $ 
had  the  note  been  renewed  iince  the  ftatuie  was  made, 
the  cafe  would  have  been  otherwife  ;  but  it  was  given 
when  no  fuch  ftatute  was  thought  of  by  the  people 
in  general.  The  debt  now  belonging  to  the  heir 
makes  no  difFerence. 

This  judgment  was  affirmed  in  the  fupreme  court 
of  errors. 

Gecr  wy/T  Hovy. 

"Wp  RROR,  tp  reverfe  a  decree  in  chancery  upon  a  A  minor  it  a* 
jT^  petition  Hovy  vs.    Gcerj  (hewing  that  faid  ^'„*^J!*^]|^^ 
Geer  was  a  minor,  under  the  age  of  21  years •,  that  f ra*ud Ina  con- 
he  pretended  he  was  of  full  age,  and  that  the  peti-  tradt,  than  at 
tioner  exchanged  horfes  with  him  and  cheated  him,  ^^• 
and  that  he  is  without  remedy  at  law. 

Plea  in  abatement — That  the  petitioner's  remedy 
was  equal  in  the  law  as  in  chancery  ^  plea  overruled  ; 
and  the  county  court  upon  a  hearing,  decreed  that 
Geer  ihould  pay  ^10. 

General  errors — Judgment  rcverfed,  upon  the 
ground,  that  a  minor  is  no  more  liable  in  equity  than 
law  for  fraud  in  a  contrad,  for  if  he  is  incapable  of 
making,  he  is  incapable  of  committing  a  fraud  in  a 
coatraA  i  befides,  this  would  defeat  the  law  made 
for  the  prote£lion  of  minors  ;  if,  although  they  would 
not  be  liable  upon  their  contra^is  yet  by  ufmg  deceit 
in  tbem»  they  fliould  be  made  liable. 

Town  of  Mansfield  verf.  Town  of  Granby* 

A   CTION  of  aflumpfit  for  fupportinff  Mary  Baf-  ^  P^rf^'^'h* 
M    fet  a  pauper.     Plea-non  aflumpfit.     Iffue  to  ^^'^^j;*^^ 
Uie  court.  a  new  town» 

The  ca£c  was^-^aid  Mary  was  'fettled  in  that  nart  home,  when  it 
^f  Symlbory  which  is  now  Granby ;  on  the  15  th  of  wm  formed,  i« 
Oftober  1786,  Ihe  <amc  to  Mansfield  hot  gamed  so  ^**^^  '^*** 


<r^ 
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notwithftand-  fcttletncnt  there;  in  OSber  A,  D.  1786,  Granby 
l^fcnt'^unJdr  was  incorporated  into  atown,  and  by  the  afiof  in-> 
iiehas'gauneda  Corporation  all  the  people  living  within  itsdefchbed 
fettlcmcnt  clfc-  limits,  were  to  belong  to  the  town  of  Granby ;  faid 
where.  Mary  had  moved  away  juft  before  the  a£t  of  incorpo- 

ration pafled)  but  had  gained  no  fettlement  elfcwhere  ; 
and  had  now  become  chargeable. 

Queftion  was — ^Whether  (he  was  to  be  conGdered 
as  an  inhabitant  of  Granby,  or  (hould  be  maintained 
by  the  ancient  town  of  Symibury  including  Granby- 

By  the  court--The  defendants  did  aflume  and  prom- 
}fe,  upon  the  principle  that  had  the  pauper  remained 
in  Granby  (he  would  have  been  an  inhabitant  there. 
Her  being  gone  out  of  the  place  at  the  time  of  the 
incorporation  and  not  having  gained  a  fettlement  elfe- 
where,  could  make  no  difference  in  the  reafon  and 
nature  of  the  cafe. 

Jeremiah  Kinfman,   executor  of  Robert  Kinf- 
man  verf.  Bethiah  Kinfinah. 

Grain  growing  TT^  RROR,  to  rcverfc  a  judgment  of  the  C.  court, 
upon  land  doth  f^  in  an  a£lion  oftrefpafsi  brought  by  Bethiah 
not  pafs  by  the  Kin&nan  againft  faid  Jeremiah  for  a  quantity  of  rye. 

?!f  l^**-!n  ^^**^  '^^  ^^^^  ^'^ — ^Jeremiah  owned  the  land  where  the 
"  *  ""  rye  grew,  and  in  Jan.  A.  D.    1782  leafed  it  to  fJiid 

Robert  and  to  his  wife  Bethiah,  during  his  natural 
life  and  the  natural  life  of  faid  Bethiah ;  Robert  en- 
tered, fowed  the  rye  and  died,  having  made  his  will, 
by  which  he  gave  his  perfonal  eftate  to  his  wife,  and 
^25  per  annum,  and  appointed  faid  Jeremiah  his  ex- 
ecutor ;  the  executor  entered  and  cut  the  rye ;  and 
for  that,  this  adion  is  brought,  and  a  rc^coyery  had  in 
the  county  court. 

Judgment — ^Manifeft  error. 

The  rye  was  the  property  of  faid  Robert,  and  did 
not  pafs  by  the  bequeft  of  perfonal  eftate  :  not  being 
fevered  from  the  land  j  the  executor  had  right  to  en- 
ter and  cut  it,  notwithftanding  faid  Bethiah' had  ai^ 
eftate  for  life  in  the  leafed  premifes. 


m  a  wilL 
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Seflions  verf.  Ainfworth. 

UPON  error  in  the  cafe  of  Seffions  w.  Ainfworth  ^^^^^. 
it  was  determined — ^That  an  obligation  for  any  able  in  collate- 
fum  of  money  payable  in  collateral  articles,  is  dif-  rsaartid«,niay 
chargeable  by  paying  or  tendering  the  money.  ^  difchar^ 

mooqr. 

Carpenter  verf.  Childs. 

QN  a  writ  of  error,  Carpenter  vs.  Childs,  it  was  Error  wiU  not 

determined— That  error  will  not  lie  againft  a  IJ^^Xm^,^ 

^     „  ncnt  of  a  court  in  arrefting  a  verdid  and  order-  fentcnce  oror- 

ing  a  repleader^  until  a  final  trisd  is  had  in  the  caufe.  dcr,  uatil  final 

judgment  is 

Bacon  verf.  Fitch,  &c«  caufe. 

T7*RROR,   complaining  of   a  judgment  of  the  AnobUgatio** 
r^  county  court  in  an  aSion  brought  by  Fitch,  &c.  ^^^f^a^*. 
children  and  heirs  of  Mary  Backus  againft  faid  Bacon,  f<MUi^gfby 
on  a  note  given  by  him  to  the  heirs  of  Mary  Backus,  that  defcnp- 
flie  then  being  alive,  for ^20,  payable  the  i6thof  Jan-  ^*^^y»  " 
uary,  A.D.  1766.  ^^^^ 

A  demurrer  was  given  to  the  declaration. 

The  queftion  was— Whether  the  heirs  of  a  perfon 
living,  is  a  fufficient  defcription  for  them  to  take  by* 

Judgment — ^Declaration  fufficient :  And  this  judg- 
ment was  affirmed. 

By  the  court — All  that  is  neceffary,  in  an  obligee  or 
grantee,  is  that  he  hath  a  capacity  to  take,  and  is  fo 
defcrtbed  as  to  be  certainly  known  to  be  the  perfon  " 
meant  and.  intended ;  and  in  this  cafe  there  cannot 
arife  a  doubt  as  to  who  the  promifiees  were. 

Stores  verf.  Snow. 

ACTION  of  ejedment,  for  land  mortgaged  \m 
the  plaintiff. 

J?le»— Not  guiky.    Iffuc  to  the  jury. 
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An  odnuniftra- 
tor  it  account- 
able for  rcnu 
of  land,  where 
the  cftate  it  ia- 
foWeot. 
Expenfes  in- 
curred in  the 
fade  of  lands  in 
Vermont,  not 
allowable  a- 
gain  fl  the  eftate 
of  tbedeceafed 
Ijinffin  Coa- 
Bc^bcut. 


The  defendant  offered  evidence  to  prove  that  both 
the  note,  and  the  mortgage  given  to  fecure  it,  were 
fraudulent,  and  done  to  avoid  creditors.  But  by  tbe 
court  not  admitted,  for  a  fraudulent  conveyance  is 
good  between  the  parties  ;  although  it  is  void  aci'to 
creditors. 

Storer  verf.  Hinkly. 

APPEAL  from  probate,  ift.  Becaufethe  judge 
had  allowed  the  executor  too  much  in  his  ac- 
count, ad.  Becaufe  he  had  allowed  him  / 1 90- 1 3-9, 
for  charges  in  felling  lands  in  the  ftate  of  Vermont, 
which  fold  for  but  ^65-6-0.  3d.  Becaufe  he  had  not 
obliged  the  executor  to  account  for  the  rents  and 
profits  of  the  real  eftaie,  before  it  was  reprefented 
infolvent. 

The  court  difaffirmed  the  decree  of  probate  in  part, 
viz«  at  to  rents  and  profits  arifing  upon  leafcs  given 
in  the  life  time  of  the  deceafed  ;  and  affirmed  it 
as  to  the  Te(l»  Writ  of  error  was  after  broughjt 
to  the  fupreme  court  of  errors,  and  the  judgment 
was  reverfed  as  to  the  charges  which  were  allowed 
for  felling  the  lands  in  the  ftate  of  Vermont. 

Root  excufed  himfelf  firom  judging  in  this  cafe, 
having  been  heretofore  concerned  as  council  for 

Hinkly. 


New-London  County^  March  Term,  A.  Z).  i790» 
WGrthington  verf.  Dewit. 

Erery  motion    Tj?  RROR,  a£lion   of    IndeHtattdS   Affum^ty    for 
in  arreft  mua    J^  money  had  and  received  by  faid  Worthinglon. 

direAly  bv  the      Plea — Non  afTumpfit.     Ifliie  to  jury.    Vcrdiil— « 
eourtjdther.   That  the  defendant  did  afTumc,  &fc. 

that  It  If  true  ' 
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'Motion  in  trrcft— That    certain  writings  were  ©'not  true, or 
handed  to  the  jury,  by  the  councU  for  the  plwntiflF,  iJ^'^^/'J'i^S^ 
unknown  to  the  court  or  defendant's  council^  and  ficicnt. 
which  had  been  adjudged  by  the  court  inadmiflible  ) 
particularly,  a  ftated  account  under  the  hand  of  the 
plaintiff's  council :  which  writing  and  account  faxd 
jurv    had  in    the  confideration  of  the  caufe,  and 
looked  upon  them  as  evidence^  and  found  their  ver- 
dict accordingly  ;  and  faid  court  gave  judgment,  that 
iaid  motion  was  overruled^  and  for  the  pbintifiT  to 
recover. 

Error  afligned— rThat  faid  court  ought  to  have 
^ntefted  faid  verdi£^,  and  ordered  a  repleader* 

Judgment — Manifeft  error*,  for  the  facts  ftat- 
ed in  faid  motion  are  fufficient  if  true,  but  by  the 
anfwer  the  court  give,  it  doth  not  appear  whether 
Aey  are  true  or  not  j  and  for  this  uncertainty  in  the 
anfwer,  given  by  the  court  to  the  motion,  the  judg- 
ment IS  reveried* 

Green  verf.  Dewit,  executor  defmi  tort  of  Jabez 
Dean. 

SCIRE  FACIAS,  to  have  judgment  againft  him  '"Y;^?!^ 
m  propria  perfina^  dated  19th  January,  1 790.        SJ?^>  u^ 

Plea — That  he  did  receive  of  faid  Jabez's  wearing  to  t^'fcire^far 
apparel  to  the  amount  of  20/ only  ;  and  that  after  da?,  that  be 
laid  Green  had  commenced  his  original  fuit  againft  ^^^'^^  *?". 
him,  he  took  adminiftration  on  faid  Jabez's  eftatc,  re^  JhT^J^tfo^hJc 
ported  it  infolvent,  and  commiflioners  were  appointed  dcceafed. 
and  a  time  allowed  for  the  fettlement  of  faid  eftate  Taking  admin- 
until  the  firft  day  of  May  next,  which  time  is  not  yet  |^*^^d^|f 

CXpijfcd.  ^iU  not  purge 

Rq,|y_That  the  defendant  took  poflcffion  of  an  *^^  '^"^*' 
eftate  belonging  to  thedeceafed,  to  the  value  of  ^f  700, 
lawful  money,  as  executor  in  his  own  wrong ;  and 
tfiat  his  taking  out  adminiftration  and  proceeding  on 
faid  eftate  aforefaid,  is  all  fraudulent,  &c. 

Defendant  rej(Mn&— That  he  received  only  faid  2of 
worth  of  apparel)  belonging  ta  the  deceafcd. 
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Demurrer — ^Judgment  that  the  rejoinder  is  infuf*' 
ficicnty  and  for  the  plaintiff  to  recover. 

By  the  court — ^The  defence  fet  up,  however  it 
might  have  been  available  in  the  original  adion,  is 
inadmiffible  upon  the  fcire  facias.  Further,  the  de- 
fence is  infufficient  if  it  had  been  regularly  pleadable 
to  ihe/cirefacias,  for  it  admits  the  receiving  of  2of]xL 
his  own  wrong,  and  the  plaintiff  avers  that  he  receiv- 
ed ^"700  worth  of  eftate,  which  is  not  traverfed  or  de- 
nied by  the  defendant ;  and  his  after  taking  adminif- 
tration  does  not  purge  the  original  wrong. 

1  own  of  New-London  verf.  town  of  Montville. 

^u^fif^m  A  CriONof  affumpfit,  declaring,  that  in  OSo- 
notUc  againft  Jljl.  ^^9  A'  ^'  17^6,  Montville  was  incorporated 
a  town  where  a  mto  a  town,  and  taken  from  the  towns  of  New-Lon- 
part  only  are  j^n,  Lyme  and  Colchefter,  and  in  the  aft  of  incor- 
poration, it  was  ena£led,  that  the  inhabitants  in  {aid 
town  of  Montville,  which  belonged  within  the  town  of 
New-London,  ihould  pay  their  part  and  proportion  of 
all.  the  debts  incurred  upon  the  town  of  New-Lon- 
don, according  to  their  lift  given  in  the  year  A.  D. 
1785 — ^That  faidtown  of  Montville  appointed  a  com- 
mittee to  fettle  and  adjuft  faid  accounts  with  the  fe- 
leftmen  of  faid  New-London — ^That  upon  a  fettle- 
ment,  there  was  found  due  from  the  inhabitants  of 
that  part  of  Montville,  which  was  taken  from  New- 
London,  the  fum  of  ^^263-14-2,  according  to  the  rule 
given  by  faid  a£i,  and  thereupon  and  in  confideration 
thereof,  the  plaintiffs  fay  that  the  defendants  being 
liable,  did  affume  and  promife  to  pay  the  fame,  &c. 

Demurrer  to  the  declaration — ^Judgment  that  the 
declaration  is  infufficient;  and  by  the  court;  it  appears 
by  the  plaintiffs  own  {hewing  that  it  was  not  origin- 
ally the  duty  of  the  defendants  to  pay  faid  debt>  but 
of  a  certain  part  of  them,  viz.  thofe  only  who  were 
taken  from  New-London,  and  nothing  appears  where- 
by faid  town  of  Montville  have  affumed  this  debt ; 
their  appointing  a  committee  to  fettle  with  New- 
London  did  not  amount  to  an  affumption. 


^ 
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Devotion  Edy  verf.  Roger  "^^liams. 
CTION  of  cjcamcnt  for  certain  landd-    The  A  man  w  not 


^  _^  defendant  plead    in  bar— That  on  the  loth  of  r°udm«nd 
ebruary,  A.  D.  1787,    the  plaintiffs,  Tifdale  Edy  whicEhc 


was 


mnd  Gilbert  Edy,  were  folc  owners  of  the  demanded  ^^t  party  or 
premifes;  and  by  deed  of  that  date,  conveyed  it  to  P"^^' 
Jonathan  Boardman  of  Prcfton,  and  faid  Jonathan,  on 
the  aift  of  March,  A.  D,  1787,  by  deed  conveyed  it 
to  Henry  Williams  j  and  by  agreement,  the  plaintiff 
was  to  remain  in  pofleffion,  one  year  from  faid  fale  ; 
at  the  expiration  of  faid  year,  the  plaintiff  refufed  to 
deliver  up  the  poffeffion,  and  claimed  the  fame  in  vir- 
tue of  a  leafe,  given  him  by  faid  Boardman,  dated  the 
nth  of  February,  A.  D.  1787,  for  the  term  of  999 
years,  defeaftble  upon  faid  Boardman's  paying  to  him 
tnc  fum  of  jf  533.i3-4,moncy  of  N.York,  of  which  the 
defendant  wab  wholly  ignorant  \  and  the  plaintiff  ' 
leafed  faid  prcmifes  to  William  Chapman,  who  enter- 
ed upon  faid  premifes,  and  the  faid  Henry  Williams 
brought  his  a&ion  againit  him  for  faid  premifes  ;  and 
before  the  fuperior  court  at  New-London,  on  4th 
Tuefday  of  September,  1788,  upon  the  plea  of  no 
wrong  or  defeifin,he  recovered  judgment  for  the  de- 
manded premifes  againft  faid-  Chapman,  in  which 
trial  the  prefent  jplaintiff  appeared  and  took  upon 
lum  the  defence  of  faid  title  :  which  judgment  was 
executed,  and  the  faid  Henry  put  into  poffeffion  on 
the  6th  of  Odober,  A.  D.  1788,  and  that  the  de- 
fendant is  in  holding  the  fame  under  faid  Heilry^ 
as  tenant  to  him  j  and  thereupon  he  fays  that  the 
title  to  faid  land  hath  been  once  heard,  adjudged  and 
determined,  and  ought  not  again  to  be  drawn  in  que& 
tion. 

The  plaintiff  replied,  and  recites  the  leafe,  and  the 
conditions,  which  are — that  whereas  Jonathan  Board- 
man  has  this  day  given  to  faid  Edy  two  notes,  one  for 
^266-13-4,  money  of  N.York,  payable  on  the  15th  of 
May  next,  in  good  rum  at  4/ per  gallon — One 
for  1^266*13-4,  like  money,  payable  in  good  rum  at 
V'per  gallon,  by  the  15th  of  May,  A.  D.  1788  i  now 
A  a 
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if  faid  Boardman  pay  fml  notes  thai  fidd  leafe  is  to  btf 
▼Old.  The  plaintiff'  further  fays,  that  the  fale  and 
tranfa^Hon  between  faid  Heatyand  fsud  Bbairdiian 
^ere  fraudulent  and  done  to  d&eat  kim  out  of  faid 
laknd  ;  and  that  although  it  be  true  that  faid  Henrf 
S^d  recover  judgment  for  faid  land  ^infl:  fiBadChopi- 
mani  as  the  defcQdant  has  plead,  and  that  be  did^f^ 
nifh  faid  Chapman  ^with  faid  leafe ;  yet  faid  Cliap- 
taan  by  collufion  with  feid  Henty,  fuffered  faid  judg^ 
inent  to  go  againft  him,  and  immediately  after'fook 
tt  ieafe  <rffaid  land  from  faid  Hetiry,  and  has  difcharg-* 
•ed  and  rdeafed  tohim  all  right  of  brisging  any  wHt^of 
-error  or  petition  for  a  hew  trial  in  faid  canfe,  fo  tliat 
if  the  fdaintiff  is  barred,  it  is  by  a  judgment  to  which 
•he  was  not  a  party,  nor  pf  which  heluul  the  control^ 
•having  never  been  properly  cited  in  to  voudh  and  de- 
fend faid  title>  and  againft  which  he  has  no  remedy. 

Demurrer  to  the  reply — Judgment  that  the  pla&o- 
tiff's  reply  is  fufficient,  and  that  the  plaintiff*  recover. 

By  the  courts— It  appears  by  the  pleadiajg;8  that  dik 
plaintiff'  hath  not  had  a  day  in  court  ifiwhich^he  coaH 
•be  heard  upon  the  validity  of  his  title ;  and  to^adjudg^ 
the  bar  fufiicient,  would  preclude  him  from  ever  haer^ 
ing  an  opportunity  to  be  heard  tkereon>  wki6h  the 
law  never  intended. 

Mott  verf.  Meacb,  execiltor  to  Mofes  Meach* 

It  irno  caufc       A   CTION  of  affumpfit,  upon  a  prdmife  of  hSi 
for  arreting       J\  Mofcs,  made  in  Auguft,  A.  D.  1788. 

judgment  that    -*--•-'.  &       '  ' 

the  jury  have        Plea — That  the  dcceafed  did  Y&ot  afiiune  attd,prom* 

foundavcrdi^t  jr^  ^ 

upon  eridence 

Sntn^oMhe      '^"^  *^  *^  jury— Vcrdid  Aat  faid  deceafed  did 
court^"  not*     affume  and  promife,  &c. 

Motion  in  arreft — ^That  by  the  ftatute  agaiiift 
frauds  and  perjuries,  and  for  the  limitttttto  df  fuitSy 
the  a£Hon  is  not  fuftainable. 

Judgment — Motion  infufBcicnt.  The  promife  is 
laid  to  have  been  made  within  three  years  before  the 
bringing  of  the  adtiou :  bcfides  the  jury  have  found 


/ufficient. 


0 
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tild  pmmife :  and  it  i»  noirea£3iiibF  arrefting  arverdi^^ 
||m£  th^  jury  have  found  it  without  fuiGcient  evidence 
ili  tlie  opiuon  of  the  QQurt,.for  they  are  judges  of  tho 
^deoce.  Same  point  adjudged  at  N;ew-Uaven  thia^ 
drcusty  in  the  cafe  of  ^vnith  vs.  Bradly.  Kirby's  Rep. 
6i .  Woodruff  v4.  Whittiefey. 

Gates  wrf*  Thomas  Brattle^  adminiftrator  of 
William  Brattle- 

■VTrTRIT  of  error,  comptaining  of  a  judgment  of  obfervatioM 
\(y  the  county  court,  in  an  a£Hon  upon  a  bond^  on  the  cafe, 
for  Aoo,  dated  Sth.of  June  A.  D.  1758.  payable  to  ^^^'^^ 
.  WiUiam  Brattle,  by  the  ajtb  of  December  after,  with 
Interefl^  and  executed  by  faid  Gates  and  one  Thomas 
Quftin,  brought  by  Thomas  Brattle   ^dminiftratof 
Qf  faid  William  v/-  Qatesi  vrrit  dated  5th  Npvem<Y 
^r>A.  :E>.  1785. 

Plea  in  bar — That  by  a  ftatute  of  this  ftate,  enti- 
tled an  a£l  for  the  limitation  of  profecution  in  divers 
cafe^  &c.  it  is  epa£ted  that  no  fult,  procefs»  or  a^^ioH 
fhall  be  brought  on  any  bond,  biU^  or  note,  under 
hand,  given  for  the  payment  of  any  fum  or  (urns  of 
money,  not  having  any  other  condition,  contraf):  or 
pi oiisife  th^f^fi,  but  within  feventeen  years  next  af- 
ter an  a£lion  on  the  fame  ihall  accrue — ^rrovided  uev-p 
erthelefs,  that  the  time  this  (late  was  engaged  in  war 
Ihalt  be  expunged,  and  not  computed  in  faid  time— r 
Provided  alfo,  that  perfons  over  fea,  or  legally  incapa- 
Ue  to  bring  their  a£tion8  for  their  debts,  &c.  may 
biJng  tke  fame  any  time  within  four  years  after  their 
commg  from  over  fea,  or  becoming  legally  capable  i 
and.  ilukt  faid  b<Hid  is  for  the  payment  of  a  certain  fum 
of  meoieyi  without  any  other  c<Miditaon,  Sic. 

The  plaintiff  replies,  that  he  ought  not  to  be  barred^ 
becaufe,  he  fays  that  the  defendant  and  faid  Guftin, 
oathe5thof  June,  A.D.  1761,  paid  to  faid  WilHam 
lbs  wibole  of  the  intereft  on  faid  bond  ;  and  on  the 
%yi  e£  March,  A.  D.  17^4,  faid  William  and  iaid 
GuftiA  reckoned,  and  found  due  on  faid  bond  the  fum 
of  ;^8oo,  lawful  money,  and  thereupon  made  mA 
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fubfcribed  the  following  writing  on  faid  bondi  vitn 
March  23d,  1764,  due  on  this  bond  /Boo,  Williaai 
Brattle^  Thomas  Guftiu ;  whereby  the  laid  Guftin  and 
the  defendant  did  fully  recognize  f^d  bond,  and  the 
ium  due  thereoix.  The  plaintiff  further  fays,  that  faid 
William,  on  the  loth  of  April,  A.  D.  1776  went 
from  Bofton,  over  fea  to  Halifax,  and  their  refided 
vntil  the  20th  of  0£kober  following,  wh^n  he  di^d  ; 
and  the  plaintiff  further  fays,  that  diere  was  no  ad- 
miniftration  taken,  or  any  perfon  capable  of  bring- 
ing a  fuit  on  faid  bond,  until  the  9th  of  Odober,  A. 
D.  1784,  when  the  plaintiff  took  adminiftration  on 
faid  William's  eftate,  and  this  fuit  is  brought  withiii 
four  years  from  the  taking  adminiftration  as  aforelatd. 

The  defendant  rejoins — That  f^d  Guftin,  fcveral- 
}y  and  alone,  without  and  againfl  the  confent  of  the 
defendant,  fubfcribed  faid  writing  on  faid  bond  ; 
that  the  plaintiff  returned  into  this  (late  in  0£lob«r,| 
A.  D.  1779,  and  might  then  have  taken  adminiftra* 
tlon,  but  negle^ed  to  do  it  for  more  than  four  years^ 
after  his  return,  and  until  the  9th  of  October,  A.  D. 
1 784.  To  the  rejoinder  of  the  defendant  the  plaintiff 
demurred  ;  and  judgment  was  for  the  plaintiff ;  that 
the  rejoinder  of  the  defendant  was  infufficient. 

Error  affigned — ^That  faid  county,  court  ought  to 
have  adjudged  faid  rejoinder  fufficient. 

By  this  court-7-*There  is  nothing  erroneoiia  in  the 

judgment. 

The  reafons  which  feemed  to  prevail  with  the  court 
in  the  decifion  of  the  caufe,  were  thofe  which  judee 
Law  and  judge  Dter  offered  for  diflenting  from  the 
opinion  of  the  court  in  the  caufe  of  Brattle  vs.  Guf- 
tin, reported  in  Kirby ;  and  the  judgment  of  the  fa<» 
preme  court  of  errors  reverfing  the  judgment  of  the 
fuperior  court  in  that  caufe. 

Although  I  excufed  myfelf  from  judging  in  this 
caufe,  on  account  of  my  having  been  of -council  for 
Guftin  in  the  fupreme  court  of  errors  $  yet  I  would 
make  fome  obfervarions  upon  the  law  which  goven^ 
this  cafe. 
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This  is  a  pefitive  law,  and  is  binding  upon  the 
tourts  and  the  citizens,  by  force  of  tlie  authority  that 
cnafted  it. 

However  the  Icgiflature  might  have  been  induced, 
from  many  and  various  reafons,  both  of  policy  and 
juftice,  to  make  the  law  }  the  law  when  made,  is  the 
rule  which  muft  govern  the  judges  and  the  citizens. 
The  queftion  then  is  not,  what  the  law  ought  to  have 
been,  or  why  it  was  made  ?  but  what  it  is.  And  ftat* 
utes  confifl;  of  two  parts,  the  letter  and  the  reafon. 

The  title  of  the  z(k  is,  an  aA  for  the  limitation  of 
mofecutions  in  divers  cafes,  civil  and  criminal.  The 
nrft  paragraph  is,  that  no  perfon  (hall  be  indified, 
profecuted,  &c.  or  compelled  to  anfwer  before  any 
court,  &c«  for  the  breach  of  any  penal  law,  or  for 
other  crime,  &c.  for  which  a  forfeiture  becomes  due 
to  any  public  treafury,  unlefs  the  imU£hnent,  conv* 
plaint,  &c.  be  made  and  exhibited  within  one  yeav 
after  the  offence  is  committed  ;  and  every  fuch  in* 
di£ktnent,  information,  &c.  that  is  not  made  and  ex- 
hibited within  the  time  limited  as  aforefaid,  (hall  be 
▼oid  and  of  none  cSeGt.  No  one  vcan  be  at  a  lofs  2* 
bout  either  the  letter  or  fpirit  of  this  paragraph } 
yet  if  we  (hould  go  to  guefling  about  the  reafon  which 
induced  the  legiflature  to  make  itj  we  might  be  great* 
ly  divided. 

The  paragraph  which  refpeAs  this  cafe  is,  that  no 
fttit  procefs  or  adion  {hall  be  brought  on  any  bond, 
bill,  or  note,  &c.  given  for  the  paymentof  inoncy,not 
having  any  other  condition,&c.  but  within  feventeen 
years  next  after  a  right  of  a£tion  on  the  fame  {hall 
accrue,  exclufive  of  the  time  of  war ;  but  from  all  and 
every  aAon,  fuit,  &c.  after  the  time  limited  as  afore* 
faid,  each  and  every  perfon  (hall  be  forever  debarred. 

Can  any  thing  be  plainer  than  this  paragraph,  both 
as  to  the  letter  and  meaning  of  it  I  And  it  is  equalljr^ 
clear  that  this  cafe  is  within  the  purview  of  the  ftat* 
ate,  viz.  it  is  more  than  feventeen  years,  exclufive  of 
the  war,  from  the  time  a  right  of  a&ion  accrued  upon 
the  bond  and  the  date  and  impetration  of  the  plainv 
tiiPswrit. 


i9fp  MEW-LONDONJ  CQITUTIT, 

The- only  queOlon  which-  «einsuo$»  is-^Whedlcr  it 
iswithmaayof.the  faving  pcoTiioft  of  the  ibmutfH^ 
and  let  us  fee  what  they  are,  and  to  whom*  tfafivi  acf 
extended  \  to  j}erfon8  over  fea  or  legally  inca];ah}e  to 
bring  their  a<3ions  for  their  debts  aforementionedf 
fiich  may  brine  them  any  time  within  four  years  after 
their  coming  from  over  fea,  or  becoming  legally  ca« 
gable  to  bring  an  a£lion  ^  notwithftanding.  the  limit«% 
ati6n.afore(aid. 

MaC  ftatutc  bttginS'  to-oooipiite  nom  niG  tinic  9 
tight  of  a&ion  accru£d  upoa  the  obligation,  xft. 
Let  us  conCder  what  is  meant  by  over  fea,  as  it  re- 
ipe^s  locality,,  and  as  it  refpe£^  time  or  duration* 
2d.  What  by  legal  incafpcity  in  point  o£  difabititjr, 
and  of  duration  or  time. 

\A«!to tbs: fiiA-^0«cr  fBa^hk poiatr of  lecalitsyi  If 
krnioanK.aipcribafs:OK3ffifl9a.paflrt.Qi!  amii  of  ijbefea 
to  get  to  thfi  place  lahcare  he  i%  ifi  mtzm  erory  thing 
and  nodliiigv juft  as  the  ooaart  plcafii  ^  fbt  to  that  faife 
a. mam  mayi  be  ovct  fea,.  and  be:  tn  thft  United  Sihde^ 
ofi  in.Us  own  ftat^.  If  it  mcana  hia  beiog  iw  z.  phca 
whtck  catmai  br  got  to  or  from^ without  ctoflang-  die 
fekGnrlnnr  past  ol  Bt,it  ha^  asfixod  detetmivatc  watsaat^ 
sng  ^  anel  this  ia  dombdefs  tfaft  tma  mmttng* 

As  to  the  time — ^Does  it  mean  hi»  going  over  fta 
at  any  time  during  the  feventeen  years,  and  remain^ 
ing  dierc  ever  foifkort  a.  period }  or  kn  gimg^OTer 
iearjaft  at  dbe  dole  cf  tfe  fierealeen  ycar^  and  bouq^ 
there  at  the  cxpiiatioaof  iu  Or  does  ilSMao  hia 
being  ovcv  fea^  when,  the.iaiglil:  of  zQmit  acecuQd,.aiid 
his  contiauiiig  them  «otil  the.ferenibeisi  yeans:  expire } 
Uadbnbtedly  it  meane  ckc:  latiaer  cafe;,  fee  dunra 
weaU  be  o»  fcnfe  in  faarieg  a  nan's  eight  ia  eitbef 
of  the  other  cafes;  tar  these  he  mighft  hx»c  fa.ved 
himfelf  without  the  aid  of  the  provifo ;  and  the  law 
never  means  tofave  a  man  againft  bis  own  negligence 
and  latches. 

As  to  the  fseend  qmd^m-'-JL  l^k  iacapacib)^ 
fappofeatkc  pccfoB  to  have  the  n^inhim^ bet  Isy 
ffcafon  of  fomc  impcdhiKntliieift  pfeveetcd  esttCOH 
fing  it,  as  minors,  feme  covertsj  luiiatick%  kot  an 
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adminiftrator  hatfaiiD<n^htiiiTlum  uttil  letters  of  ad- 
auniftration  are  granted  to  him ;  he  cannot  therefore 
berdedfidcfcid  as  a>fubjeA  of  thia-provifO)  imtiHie-faaa 
tdken  admiaifttation,  after  that  a.legalor^a  natural 
iDoapaeitiy  wi^ht-attacfa^pon<  hlin. 

As* to  ihe  time— The  feme  obfcrvations  apply  m 
Hus  tafc,  as  in. the  cifeofa  man's  bcuig  over  fea. 
There  being  no  other  fevings  in:the'ftatutc,  theftat- 
lite  is  a  ^lear,  poiGtive,  and  peremptory  ademption  (!f 
all  retnedy  in  fuch  cafe  y  Qiilefs  mthin  one  or  the 
other  of  the  above  provifos.  'Anda^therearenoftatutea 
jn;£agknid'fimikir  to  this  of  our  own,  .all  rei^nings 
imn  them,.  oTifieom  the  .common  law  of  that  country, 
Menreiy  inappiicaUe  to  the  cafe.;  asalfo  are  all  ar- 
guments drawn  from  payments  and  endorfementa 
upon  the  bond. 

J^canweff*  Woodbridge. 

.7%''C?PI0Nanticrt&;  in  which  dwdcfcudantiprora-y^ 
U3L  ifed  th&-;piaint}ff.to.iMy  him,£.26^^6,  in  Weft-  f^S<iAiS» 
>Iodia >goods/^  ^ <iemaod  ^and  no  fpeeial  demand  is  on  d«Bl«*ly*«%^ 
•bid .in*  the  dedaratton.    7he  defendant. demurred  to  J^^^jj^J"^ 
the  declaration  on  that  account.  ^bmOuj. 

tjii4gment-~13»at  :the4«:kiiation  it  infuffi^ent. 

'*Fhc"d\itydf  the  defcitdant  to  deliver  the  goods  arif- 
2esrxi{K>n'ademan'd  being  made  ;  and  the  breach  which 
%bjdd8*him  to  damages,  ronfifts  in  not  deliTering 
•them-^^hen  demanded  j  and  this  aftion  is  not  for  the 
^goods,  but  for  damages,  to'ccjmpeiifate  for  the  breath   .» . 
of  the  contract  ;  which  could  not  have  happened  un-       i . 
*til  4anafl(d  wus  made.    Befides  if  this^afiion  is  main-  -^---^' 
•toifiable  wiihovt'a  demand  fuch  an  obje£);ion  wouM 
^tterfiinleasanotefor  money.  * 

Traeyuftr/TPoft. 

T  ^pPON'aawrit  bf  error,  it  waa  determined  that  an 
^j)  aldetman  has  no  right  to  fign  any  writs,  but 
•fcth  as  areretomable  before  the  city  cotrt^the  niay- 
Wonm*aidermiin. 
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Fitch  vetf.  Lothrop. 


The  jiidgiiKiit 
of  the  court 
ovght  to  be, 
where  a  plea 
in  abatement 
(ijndfednot 
tobe  trucor 
infuffident, 
chat  the  de- 
fendant an- 
fwer  orer  to 
thcadioD. 


Where  an  cvc^ 
cation  has  been 
prajcd  out,  ai- 
tbough  after 
thedcathofthe 
plahtifi;and 
delivered  to  an 
officer,  and  he 
hat  received 
the  pay  of  the 
"debtor  and  en- 
dorfiod  laid  ex- 
ecution ;  it  if 
apNxi  bartoa 
fore  facias  in 
fxvw  of  tl 
•dminiftr.^^^^ 
oniaidjudf- 


enror.    Lochiop  fucd  Fitch  befoiv 
[CCf  as  executor  of  Benjamm  Fitch* 


f  TITRTT  of 

The  defendant  plead  in  abatement — That  he  is  noi 
executor  of  faid  Benjsunin^  nor  hath  adminiftercd  at 
fuch,  but  that  Jofeph  Ifhanij  £fq.  is  adminiftrator  on 
the  eftate  of  faid  Benjamin ;  upon  which  the  parties 
were  at  iflue,  and  the  judgment  of  the  juftice  wasy 
that  the  defendant  was  executor^  and  that  the  plain- 
ti£F  recover  ^,  debt  and  coft. 

Error  affigned — HThat  the  judgment  ought  to  have 
been  a  reffmdeas  Oufter^  and  not  in  chief  for  damages  ; 
and  the  judgment  was  reverfed  for  the;  caufe  affigned 
in  error. 

Ala  Worthington,  adminiftrator    of   Baniel 
Kellogg  verf.  Lydia  Holmer. 

Q^CIRE  FACIAS  to  hare  a  judgment  recovered 
1^  by  faid  Daniel  in  his  life  time»  affirmed  in  favor 
of  the  plaintiff  i  alledging  that  an  execution  had  been 
iffued,  and  anon  eft  returned  upon  it  \  and  which  the 
defendant  has  never  paid. 

The  defendant  plead  in  bar— That  after  faid  execu- 
tion was  returned  mn  eft^  an  alias  execution  was  taken 
out  in  faid  Daniel's  name  againft  her,  and  defivered  to 
James  Cornwell,  a  conftable  of  Middletown,  and  (he 
was  compelled  to  pay  faid  execudon,  and  did  in  faft 
pay  it  to  faid  conftable  \  and  he  thereupon  endorfed 
(aid  execution  fatisfied. 

The  plaintiff  replies— That  before  faid  alias  wasta- 
ken  out  the  faid  Daniel  died,  and  that  the  whole  pro- 
ceedings on  faid  alias  execution  are  null  and  voidy 
and  had  by  miftake    Demurrer  to  the  reply. 

Judgment — ^That  the  reply  is  infufficient. 

By  the  court — Although  it  was  irregular  to  take  an 
alias  execution,  after  the  death  of  faid  Daniel  Vrith- 
out  a  fcin  facias  ;  yet  the  defendant  has  been 
compelled  to  pay  faid  debt^  to  the  officer  who  had 
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Tight  to  recciTC  it,  and  endorfe  faid  execution  fatisfi*- 
€d^  which  had  been  done.  She  is  therefore  exoner- 
ated>  and  the  adminiftrator  muft  look  to  the  officer. 

Punderfon  verf.  Fanning. 

A   CTION  on  the  cafe,  declaring,  that  in  January,  Ao  offset 
/\  A.  D.  I^96,  he  was  indebted  to        Phoenix  of  ^^^|j,"  *^^ 
New^f  ork,  the  fum  of  ^182  for  g«ods  he  purchafcd  gf^wery^ 
for  the  defendant's  ufe,  and  for  which  the  defendant  is  a  good  con^ 
was  to  pay  faid  Phoenix  5  that  the  defendant  was  in-  fidcration,of 
dcbted  a  farther  fum  of  ^155-10-0,  for  goods  pur-  1^^*^^ 
chafed  for  himfelf  of  faid  Phoenix,  making  in  the 
whole  ;^337*io-o  $  that  the  defendant  obtained  from 
faid  Phoenix,  the  plaintifF'snote,  for  ^182,  fued  it, 
got  judgment  and  execution,  and  committed  him  to 
gaol  upon  it,  upon  which  faid  Phoenix  levied  other 
executions  upon  the  plaintiff,  and  imprifoncd  him 
thereon ;  that  in  March,  A.  D.  1786,  the  plain tiffre- 
covered  a  judgment  againft  the  defendant  for  the  fum 
of  ;^337-io-4,  for  which  he  had  execution,  and  was 
about  to  levy  it  on  the  body  of  the  defendant,  which 
he  had  no  way  to  pay,  but  by  the  plaintiff's  offsetting 
the  ^182,  for  which  he  was  imprifoned,  towards  it  j 
and  to  induce  the  plaintiff  to  make  fsud  offset,  in  and 
by  a  certain  writing,  promifed  and  engaged  as  folio ws^ 
viz.  whereas  Ebenezer  Punderfon  was  imprifoned  in 
March  laft,  upon  an  execution  in  favor  of         Phoe- 
nix, for  j^  1 85,  debt  and  coft,  which  it  was  my  duty 
to  have  paid — I  promife  to  pay  him  the  intereft  of 
that  fum  annually,  until  he  ihall  be  releafed  from  hit 
imprifonment  on    faid  Phoenix's  other  executions^ 
which  was  occafioned  by  my  debt,  &c. 

Plea  in  bar — ^That  the  defendant  was  taken  in  Nor* 
wich^  upon  the  plaintiff^s  Execution  for  ;^337'-io, 
and  had  no  way  to  pay  the  debt,  unleis  the  plaintiff 
would  oflset  faid ^185,  for  which  he  was  imprifoned, 
and  to  induce  the  plaintiff  to  do  that,  and  for  no  oth- 
er caofe  faid  writing  was  given,  and  is.  void.  De« 
murrer  to  the  plea. 

Judgment— That  the  plea  is  infufficient. 
B  b 


m 
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Tlu8  a&ton  is faroi^t  ot»  a  vtttten  pttMnife;  tbe 
confideration  is  not  an  illegal  one,  nor  an  idle  one  ^  k 
is  in  confideration  the  plaintiff  would  make  an  offset^ 
which  the  defendant  had  no  way  to  enforce,  but  bj  a 
fuit  in  chancery. 

Phillips  vcrf.  Halfej. 

On  a  hearing        A    CTION  on  a  note,  dated         for         papble, 

in  damages  on    AjL  ^^-     ^^^^  defaulted.     Defendant  movea  to  be 

a  note,  which    heard  in  damagf  s  ;  alledglng  that  it  was  given  for  the 

!j,-^*!f- !k '  *  premium  on  a  policy  of  infurance  from  New-London 
Claim, on  tne      *    »    ,       .       .  f  ,.i    '  «     t/v       r-kir  t  • 

ground  of        to  Ireland,  with  liberty  to  go  to  the  Ifle  of  May,  and  m 
another  cafe  faid  fnow  fhould  not  go  to  the  Ifle  of  May,  three 

thl^dS^^^   per  cent,  of  the  premium  {hould  be  retained  •,  and  that 

cannot  be  off-'   ^^^^  ^"^^  ^^^  ^^^  8^  ^^  ^^^  ^^  ^Vf* 

fee  onthenote.      Q^^fti^a  was  made— Whether  this  could  be  in- 
troduced  on  a  hearing  in  damages  on  the  note. 

By  the  court — It  cannot.     It  is  another  contrail 
than  that  on  which  the  a£tion  is    brought ;  and  if 
there  is  any  thing  due  on  that  ground  the  court  are 
^  not  authorifed  to  make  the  ofiset. 


Middlefex  County^  July  Term^  A.  D.  1790. 


Hon.  ELIPHALET  DYER,  Esq^.  chief  judgb, 
ANDREW  ADAMS,  Esq.         "> 
JESSE  ROOT,  Esq,  ( 

CHARLES  CHAUNCY,  EsQ^     C  J^^«»* 
ERASTUS  WOLCOTT,  Esq.    J 


Wacner  litrfiu  Robinfon. 

If  tilt  jury  re-  A  CTION  of  the  cafe  upon  a  reconunendation  \n 
fer  tkc  dcciGon  Jf\  writing  of  one  Richard  Spelman,^  &c.  Ifliic 
of  a  caufe  or     ^^  die  jury— who  found  for  the  plaintiff  to  recover 

the  afleUinent      y.  v  o'l      i*  i  *  o 

of  damages  to   A  ^3^-o-8  lawful  money  damages,  &c. 

good^aiufcof  Motion  in  arreft — Among  other  exceptions,  that 
trreft.  the  jury  were  greatly  divided  in  opinioa  with  refpeft 
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Co  tlie  damages ;  that  they  agreed  upeti  die  follow- 
ing method  to  afiefs  them,  viz.  each  to  mark  a  fum 
on  ^  piece  of  paper  and  put  it  into  'a  hat,  and  that 
the  twelve  fums  thus  marked,  being  added  together 
anci  divided  by  twelve,  the  quotient  ihould  be  the 
fum  of  damages  ;  and  that  the  damages  were  thus 
found  and  aflefled  by  the  jury.  This  was  denied  by 
ihi  plaintiff. 

The  court  find  the  fa£ts  to  be  proved,  by  inquiry  of 
the  jurors  ;  and  arreft  the  verdiA,  upon  the  principle 
that  in  trials  nothing  is  to  be  left  to  hazard  or  chance. 
The  cafe  of  Henfhaw  vs.  Thompfon,  adjudged 
Hartford  adjourned  fuperior  court,  Dec.  A.  D.  1777^ 
is  in  point  ;  which  was  an  a£^ion  of  the  cafe,  and 
verdift  for  plaintiff  for  ^^30-10-8  damages.  This 
judgment  was  arrefted,  becaufe  the  jury  took  the  fame 
mediod  to  afcertain  tlie  damages. 

Boles  veff.  Lynde. 

TJ^RROR  to  reverie  a  judgment  of  the  county  inap^f^cn. 
r^  court  in  a  profecution  upon  the  ftatute,  cnti-  tion  for  an  of- 
tied  an  z&  for  encouraging  and  regulating  fifliieries,  fence  agaiaft  a 
by  which  it  is  enaded,   that  no  perfon  fliall  fct  or  ^^^^^,'';'^^^^ 
draw  any  fein  for  the  purpofe  of  catching  fi(h,  be-  andalfo,  tbc 
twcen  the  i^th  of  March  and  the  15th  of  Junein  any  forfeiture  of 
year,  ^outh  of  an  eaft  and  weft  line  from  Seabrook  the  utcnfils  by 
lott,  Within  one  mile  and  a  half  eaft  and  weft  on  each  ^^J.^  j,  ^^^ 
fide  of  the  mouth  of  Conne£licut  river,  except,  &c.  mittedtoncon* 
00  p^ui  of  forfeiting  and  paying  a  fine   of  ^^  10  on  yi<aton,thc 
conviflion  ;  and  alfo  (hall  forfeit  the  fein,  ropes  and  |!!!!§!?*"'k- «,^ 

t  t»\        r   t    '  t«/-/i  'r  ought  to  DC  for 

other  utenbls  ufed  m  catching  hlh,  contrary  to  the  the  utenfiU  and 
ad. «  The   complaint  alledged  that  faid  Boles  had  not  for  the 
drawn  a  fein  within  the  aforefaid  limits  for  the  pur-  ^^^^ 
pbfe  of  catching  fifh,  &c.  whereby  he  had  forfeited 
/*io  for  the  ufes  mentioned  in  faid  ftatute  ;  and  alfo 
laid  fein,  ropes,  &;c.     The  defendant  made  default  of 
appearing  and  the  court  confidered  and  gave  judg- 
ment that  he  pay  the  fum  of  ^20  being  the  ^ib  fine 
and  the  value  of  the  fein,  &c. 

Error  afljgned — ^That  judgment  ought  to  have  been 
for  the  penalty  of^^io  \  and  alfo  that  faid  fein^  &c. 
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be  forfeited^  to  and  for  the  ufcs  mentioned  in  the 
(Ututc. 

Judgment — Mantfeft  error,  for  the  reafon  above 
afligned.  The  court  had  nothing  to  do  in  aflel&ng 
the  value  of  the  fein,  &c.  in  this  profecution — ^for  the 
ftatute  is  that  he  forfeit  the  fein^&c.andnot  the  value 
pf  the  fein,  &c.  ' 

AUbp  %)erf.  Goodwin* 

Parole  cri-  A    CTION  upon  a  note,  dated  4th  June  1 778,  for 

SlcTo*"'  /\  ^474-S-'o  lawful  money  and  intereft.  Pka 
prove  that  ccr-  full  payment.     Iflue  to  the  jury. 

in  a  note  meant  The  plaintiff  offered  witneffcs  to  prove  that  faid 
what  they  ex-    note  was  for  lawful  filvcr  money. 

preyed. 

By  the  court  not  admitted ;  becanfe  unneceflary, 
the  note  fpeaks  for  itfelf .  Had  the  motion  come  from 
the  defendant,  to  have  fhewn  that  it  was  given  for 
the  common  currency  of  the  country,  which  was  call- 
ed lawful  money,  the  cafe  would  have  been  otfaerwife* 

Chapman  verf.  Griffin. 

The  appralfon  A  CTION  of  ejeament.  The  plaintiflF's  title 
of  land  taken  ^jL  ^'^  ^^e  levy  of  an  execution  in  A.  D.  1789, 
muft^Si"^""'  duly  made.  The  defendant  fets  up  title  under  a  levy 
free-holders  of  niade  upon  the  fame  lands  in  A.  D.  1783.  All  the 
the  town  in  appraiibrs  were  agreed  upon  by  the  creditor  and  debt- 
wWch  the  land  or,  but  one  of  them  did  not  belong  to  the  town  where 
^^  the  land  lay. 

Judgment  was  for  the  plaintiff;  upon  the  ground^ 
that  the  ftatute  is  exprefs,  that  the  land  (hall  be  ap- 
praifed  by  free-holders  of  the  fame  town  ;  and  the 
agreement  of  the  parties  cannot  alter  the  law. 


AnMiotwho 


Town  of  Eaft-Hartford  verf.  Middletown. 

livet  with  and  .  "T^  RRQR  to  FeTerfc  a  judgment  of  the  countf 
Mfnpporudbr  ^^  court,  in  an  adion  on  book,  brought  bj  Mid- 
fettW  withj^  <l'ctown  to  recover  pay  for  fuppoitiog  one  M^£u»t 
wmifiT,  Poyrd,  a  pauper, 


*^*; 
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The  jury  found  a  fpecial  Terdia,  tiz.  That  laid 
Mellifant  was  born  in  A.  D.  1759  in  Middletown, 
where  her  parents  were  then  legally  fettled  ;  that 
afterwards  her  father  diedj  and  in  Jan.  A.  D.  17729 
her  mother  married  to  Dolbier  of  Hartford,  eaft 
fide  of  the  river,  and  moved  there  with  her  daughter 
the  fsud  Mellifant,  where  (he  lived  with  her  hu&and 
faid  Dolbier,  until  his  death  fometime  in  the  year  A. 
D.  1777;  that  her  mother  continued  to  live  in  faid 
Hartford,  oh  the  eaft  fide  of  faid  river,  and  faid  Mel- 
lifant with  her,  until  fometime  in  A.  D.  1 784,  when 
faid  Eaft-Hartford  was  incorporated  into  a  diftlnA 
town  ;  that  (he  continued  to  live  in  faid  Eaft-Hart- 
ford with  her  mother,  until  the  10th  of  Nov.  A.  D* 
1 787,  when  her  mother  died.  During  the  whole  of 
faid  time  fhe  was  fupported  and  nurtured  by  her 
mother,  (he  being  an  idiot ;  that  upon  the  death  of 
her  mother  (he  became  chargeable  and  was  fent  to 
Middletown  ;  and  for  fupporting  her  this  afiion  is 
brought.  Judgment  of  the  county  court  is  that  the 
law  is  fo  upon  the  faQs  aforefaid  that  the  defendants 
do  owe,  and  for  the  plainti£Fs  to  recover,  &c* 

Error  afEgned  gentraUy. 

Judgment — ^Nothing  erroneous.  The  mother  hj 
marrying  with  Dolbier,  became  fettled  in  Hartford  ia 
right  of  her  hufband ;  and  after  his  death  (he  became 
fettled  their  in  her  own  right — and  the  (aid  Melli(ant 
hdng  an  idiot,  was  fettled  with  the  parent. 


New-Haven  County^  yulj  Ternij  A.  D.  1790. 
Hail  vetf.  Merrinian. 

A  CnON  on  note.    Plea  in  bar— That  fsud  note  The  comt  will 
Jf\   was  given  to  oblige  the  defendant  to  abide  the  ^^1^^'^^ 
award  of  an>itrators,  upon  the  following  wridng,  tTllb^loiu, 
(the  writing  is  here  recited  in  the  plea}  which  writing  whidiMbitf»* 
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torsharefound  WM  pofted  Up  ill  a  puUic  pl^oc  ;  thatfaid  arbitrators 
to  be  fuch ;  if  fomii  ihc  defendant  guilty  and  awarded  him  to  paf 
tkc  ^eift doubt- ;C'o  >  and  that  faid  arbitrators  were  fniftaken  ia 
foL  point  of  law  ;  for  diat  faid  writing  dodi  not  amninC 

to  a  libel,  nor  are  faid  words  a£lionabk.  - 

The  plaintiff  replied  the  fubmiflion  and  award, 
and  performance  on  his  part  and  a  breach  on  the  part 
of  the  defendant.    Demurrer. 

Judgment— That  the  reply  is  fufficient* 

By  the  court — The  writing  is  libeIloU$  and  tends 
to  bring  difgrace  upon  the  plaintiff;  but  was  it  ev^en 
doubtful,  after  a  hearing  by  arbitrators,  judges  of  the 
parties  own  chooflng,  who  have  judged  it  to  be  fo, 
this  court  would  not  fet  afide  their  award. 

^f^ra^uir.  Apthorp  i)erf.  Lockwood* 

rl^^hf  QCIRE  FACIAS  againft  him  as  gartiHhoe  Xb 
note,  claimed    |3  Charles  M^Evtr^^ 

A  plaintiff  It  was  determined  that  he  might  be  enquired  ot 

roay  recover  of  relative  to  a  miftake,  which  intervened  at  the  giving 
tb^  SS^c^f  ^^^'^  ^°^^  ^°  ^^*^  M'Evers,  for  iR^ch  he  is  now  ohal- 
« debt,  due  lenged.  Alfo  it  was  determined,  that  the  plaintiff 
from  him  to  recover  a  debt  due  from  Lockwood  to  M<£vers  ahd 
^^^^Ib**^"*  company,  that  was  afligncd  to  the  faid  M'Evets,  a« 
figml^t  froii   *^*"g  ^»«  property,  by  force  of  the  affignment. 

oiherft. 

Fowler  verf.  Bifhop,  Efq.  County  Treafurer. 

State  Attor-  "¥7^  RROR  to  reverfe  a  judgment  of  the  county 
niesarein-  F^  court,  for  coft  upon  an  information  of  the 
forming  offi.      ftaiEe^s  attorney,  againft  faid  Fowler,  on  which  he  was 

ccrftwithmthe  -^^    •  '       ° 

meaning  of  the  acq»"«ed. 

^trS^-  Error  affigned— That  no  coft  ought  to  be  taxed 
nal  profecn-      againft  the  defendant  in  facfa  cafe. 

tiofu* 

Judgment — Nothing  erroneous. 

By  the  court— The  words  of  the  ftatute  are,  ijtCkt 
all  perfons  who  fliall  for  anv  matter  of  delinquency, 
&c.  be  any  wife  profecuted,  by  any  informing  officer, 
legally  appointed  and  fworn  for  that  purpole,  (hall 
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yty  all  tlie  necdbry  coft,  ftc.  whether  on  trial,  they 
mil  be  found  guilty  or  not,  Ac.  By  this  ftatute  it  ia 
that  cofts  are  taxed  in  any  profecntion  of  a  criminal 
nature  ;  and  if  the  plaintiff  in  error  is  to  be  excufed 
froDA  coft  in  tlus  cafCi  it  oiuftbeupon  a  principle 
that  would  equally  excufe  him,  if  he  had  been  found 
guilty  }*-*wluch  ia^  th»t  the  ftate's  attorney  is  not  an 
officer  mentioQed  in  the  ftatute.  But  whatever  doubt 
there  inightbave  been  upon  the  words  of  the  ftatute, 
IcM^  uniform  praAiee  has  removed  that  doubt^-^and 
the  infonnations  of  the  ftatc  attorney  are  confidered 
as  ftanding  upon  the  fame  ground^  in  this  refpe£t  9$ 
thofe  of  other  informing  o£cer$. 

Holebrook  vetf.  Lucas, 

ACTION  of  Qjeftment  for  a  traft  of  land.    Plea  a  deed  giTn 
notguilty.    Iffuetothecourt.  tUS^^L 

The  land  belonged  to  Lucas's   wife  in  fee  j  fhe  ^ffl^^^\^ 
died  without  ever  having  had  a  child  ;  Lucas  contin-  t^tto^Sie^tit^ 
ed  in  the  ^oftUfion  claiming  it  to  be  his ;  her  brother  feflbr,  is  T«id» 
takes  admmiftration  and  haa  the  land  diftributed  to 
him  as  her  heir  at  law,  and  fells  it  to  the  plaintiff; 
Laca3  being  in  poffeffion  claiming  it  at  the  fame  time. 

The  queftion  was — ^Whether  the  brother's  deed  was 
▼Old  by  the  ftatute,  he  being  diffci^ed  at  the  time  of 
executing  it,  to  the  plaintiff? 

Ilj  the  court.  Judgment**-That  the  defendant  ia 
not  guilty,  on  the  ground  that  the  deed  is  void  by  the 
ftatute. 

Auftzn  veff.  Nichols. 

ERROR  to  reverfe  a  judgment  of  a   juftlce.  A  writ  dated 
Nichols  fued  Auftin  before  a  juftice  by  writ  da-  ^^^^^^^^3 
ted  the  20th  of  Odl.  A.  D.  1789,  and  fummoned  him  ©atlicaothof 
to  aajfwer  on  the  30th  of  0(X.  next;  and  judgment  oa.next^ 
was  rendered  on  the  30th  of  0&.  A.  D.  1 789.  >•  o^  ^▼« 

Error  affigned — ^That  the  defendant  was  fummoned 
10  appear  on  the  30th  061.  A.  D.  1790. 
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Judgment — ^Manifeft  error  ;  for  die  word  next  ha* 
relation  to  the  month,  whidb  would  be  O£kober 
twehe  months  from  the  date  of  the  writ. 

Smith  verf.  Bellamy. 
The  laas  put    "wp  RROR  to  rererfe  a  judgment  of  the  city  court, 

citly,tobetrae  m  which  a  fpeaal  iflue  was  jomedto  the  court ;  and 
«r  not.  the  court  gave  judgment^  that  having  heard,  &c.  and 

con(idered»  &c.  do  find  dieifliie  in  favor  of  the  de- 
fendant. 

Error  al&gned — That  Cud  city  court  have  not  found 
the  f a&s  put  in  iflue. 

Judgment — ^Manifeft  error. 

By  the  court — The  fa£l8  put  in  iflue  by  the  plead- 
ings muft  be  found  dire£Uy  for  or  agunft  him  that 
affirms  them. 

Samuel  Clark  and  Samuel  Clark,  juih  verj. 
^         Turner. 

Aninformatioo  IT^  RROR  to  rcverfe  a  judgment  of  a  jufticc. 
for  ■»  ^ffii'^  r^  Turner  complained  of  Clark,  &c.  to  faid  jnf- 
Srai^"(Sthe  ^*  ■"  '^^  ^^"^  name  for  a  breach  of  the  peace,  in  af- 
peace  by  a  faulting  and  beating  him  $  upon  which  a  capias  if* 
common  pei>  fued  and  the  Clarkswere  arretted  and  had  fotthwidi 
— "^^ttT'  *^**^  ^  juftice  5  where  they  plead  a  fpedal  plea— 
^Ib^  if  no  vUch  was  overruled  and  judgment  again£k  them,  for 
niore  than  a     forty  {hillings  damage  and  coft. 

and  the  fiune  Errors  afligned — ift.  That  dud  profecation  was  3- 
noticemiiftbe  legal,  the  public  not  being  joined  in  it.  ad.  That 
^^^  it  was  only  a  civil  fuit  and  required  fix  days  notice. 

3d.  Thatudd  Samuel  jun.  was  a  minor  and  plead  by 

an  attorney. 

Judgment-— Manifeft  error,  upon  all  three  of  the 
exceptions* 
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Mervin  wr/T  Potter. 

ACTION  of  aflumpfit  for  j|f  606-3,  money  paid  ^  itcdpt  ha- 
to  the  defendant  on  account  of  a  certain  note  ^in^  been  giT* 
to  have  been  endorfed  thereon^  and  for  which  he  «*  ">  eridcnca 

fave  a  receipt  ^  the  defendant   never  endorfed  it,  ^u^JL^^^ 
ut  recovered  the  whole   ium  of  the    note,  &c.  to  a  note  and 
The  defendant  plead  non  aflumpfit.    Ifiue  to  the  dUaiiowed ;  it 

iurr*  noobjcAionto 

•^     •*  its  foing  to  the 

The  defendant  objeaed  againft  the  plaintifl^'a  pro-  IjJJJ'^^J^^*"' 
ducing  faid  receipt  to  the  jury,  or  any  evidence  about  fi^forihc^w 
it;  becaufe,that  in  tl^e  aflion'brought  by  him  on  faid  money, 
note, the  prefent  plaintiffplead  full  payment,  and  under 
that  iflue  he  offered  faid  receipt  to  the  jury,  and  it 
was  found  and  adjudged  on  faid  trial,  that  faid  receipt 
was  for  but  ^^6-6-3,  which  was  allowed. 

By  the  court — ^The  plaintifi^may  prove  his  declara« 
tion-^*-the  receipt  was  only  matter  ot  evidence  in  the 
former  trial,  and  is  no  more  now.  The  point  was 
then  collaterally  tried,  now  it  will  be  dircAly  deci- 
ded.   The  roceipt  was  admitted.      Jjr 

Wamcr,  &c.  vetf.  Tomlinfon,  &c. 

ERROR  to  rcvcrfe  a  decree  in  chancery,  of  the  a  demurrer  ia' 
county  eourt.    Tomlinfon,  &c.  brought  their  chancery  if 
petition  in  chancery  agsunft  Warner,  &c.  and  Warner  ™^5*^  f^'.  *^<^ 
made  a  fpecial  plea  in  bar  ;  to  which  a  demurrer  was  fin^^but  the 
given,  and  the  county  court  judged  faid  plea  infuffi-  eourt  muft  en^ 
cient  and  thereupon,  without  nirther  enquiry,  or  <l"»»*c  and  fi«*d 
finding  any  fafts,  proceeded  to  pafs  a  final  decree  in  *^  ^*^ 
the  caufe. 

Error  affigned — That  faid  decree  was  illegally  and 
crroneoufly  conceived  and  made. 

Judgment — Manifeft  error ;  for  a  judgment  upon 
a  demurrer  in  chancery,  in  favor  of  the  petition,    . 
or  againft  the  plea,  is  not  final,  but  interlocutory  § 
befides,  faid  court  have  not  found  any  fadls,  to  war« 
xaatiaid  decree. 


/.^^    ^ 
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diTil  caufet 
cogiuzable  be- 
fore a  (ingle 
BUDifter  of  juf- 
tice»  mufl  be 
profecuted  be- 
fore fuch  au- 
thority iu  thofe 
towns  only, 
wherein  the 
plaintiff  or  de- 
fendant dwelL 


If  the  mort- 
gagee take* 
poffcffion  of 
the  mortgaged 
premifet  and 
fvreclofcs  the 
cipiity  of  re- 
demption the 
debt  u  diTchar- 
ged. 


FAIR1FIELD  COUNTY, 
Fairfield  County ^  Augn/i  Terrriy  A.  D.  1790W 

Palmer  verf.  Palmen 

ERROR  to  rcvcrfc  a  judgment  of  a  juftice,  In  an 
adion  on  a  note.  The  plaintiff  and  defendant 
lived  in  Greenwich,  and  there  were  juftices  in  faid 
town,  who  could  judge  between  the  parties.  The 
court  was  held  in  Greenwich,  hj  a  juftice  who  be* 
longed  to  Stamford. 

Error  aflBgned — ^That  faid  juftice  by  law  had  no 
right  to  go  out  of  his  own  town  to  try  laid  caufe. 

Judgment — ^Manifeft  error.  IThe  ftatute  is,  that 
all  fuits  and  profecutions  cognizable  before  an  a0ift« 
ant  or  juftice  of  the  peace,  (hall  be  made  and  prof- 
ecuted, before  fuch  authority  in  thofe  towns,  ooly, 
iK^here  the  plaintiff*  or  defendant  dwell,  unlefs  there 
be  no  authority  which  may  lawfully  try  (aid  caufe^  in 
either  of  faid  towns  ;  then,  &c. 

M*Ewen  verf.  Hannah  Welles,  adminiflrator  of 
Samuel  Welles. 

ERROR  to  reverfe  a  judgment  of  the  county 
court,  in  an  a£iion  brought  by  faid  M<£wen 
agaiaft  faid  Hannah,  upon  a  note  given  by  faid  Sam- 
uel on  the  8th of  Nov.  A.  D*  1781,  for  ^Z58^8-i  on 
intereft. 

Plea  in  bar— That  faid  Samuel  in  his  life  time, 
mortgaged  to  the  plaintiff  and  Samuel  William 
Johnfon,  Efq.  certain  lands  to  fecure  faid  note  and  a 
debt  of  j^"  1 20-1 1-5,  due  to  faid  Johnfon,  which  were 
of  greater  value  tluinboth  of  faid  debts  ;  and  that 
faid  Johnfon  and  the  plaintiff  had  taken  pofiei&on  of 
faid  mortgaged  premifes  and  had  obtained  a  decree 
in  chancery,  foreclofing  the  equity  of  redemption  in 
faid  lands  j  which  lands  were  appraifed  in  the  inven- 
tory of  faid  Samuel  at  the  fum  of  ;^457-o-7 ;  and 
thereupon  Ihe  fays,  that  before  the  date  and  impetra- 
tion  of  the  plaintiff's  writ,  (he  had  made  full  pay- 
ment of  the  note  on  whiichj  &c. 
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Plaintiff  replies — ^That  the  rents  of  faid  lands  did 
not  pay  the  intereft  of  the  money  for  which  they  were 
niort£aged  as  a  collateral  fecurity ;  that  the  plaintiff 
ezpofed  the  fame  to  fale  at  public  vendue  ;  and  upon 
a  fair  fale  the  lands  did  not  fell  for  fo  much  by^^z  20-1 1-5 
lawful  money,  as  the  amount  of  faid  debts  ;  which 
fum  remains  unpaid  and  dill  due.  To  which  the 
defendant  demurred.  Judgment — ^That  the  reply  of 
the  plaintiffis  infufficient. 

Error  afligned — ^Ilat  faid  reply  is  fufficient ;  for 
that  faid  lands  being  mortgaged  only  as  a  collateral 
(ecurity  for  faid  debts  ;  they  cannot  be  confidered  as 
paymentj  further  than  the  fum  they  fold  for  in  money^  . 
by  being  taken  in  the  manner  aforefaid. 

Judgment — ^Nothing  erroneous. 

By  the  court — ^In  this  date,  a  mortgage  fiven  tofe- 
cure  a  debt  by  bond,  note  or  other  fpecialty,  is  a  real 
fecurity  given  in  aid  of  the  perfonal  fecurity,  which  the 
mortgagee  had  before.  And  the  mortgagee  may  pur- 
Aie  either,  or  both,  until  he  obtains  fatisfadion.  If 
he  recovers  his  debt,  the  mortgage  is  releafed.  If  he 
choofe  to  take  the  land  and  to  make  it  his  own  abfo« 
lately,  whereby  the  mortgagor  is  totally  divefted  of 
his  equity  of  redemption,  the  debt  is  thereby  paid  and 
difcharged :  And  if  it  eventually  proves  infufficient  to 
raife  the  fum  due,  it  is  the  mortgagee's  own  fault,  and 
at  his  rifque. 


Litchfield  County,  Augufi  Term,  A.  D.  1790. 
Huldah  Perry  verf.  Eli  Perry. 

A  PPEAL  from  probate.    Seth  Perry  died  intef-  ^^^^^^^ 
jf\^  tate — ^leaving  a  widow,  and  a  mother  and  oth-  ©V^obsitrrd^ 
er  collateral  heirs,  but  no  children  ;  he  alfo  left  real  pcdUng  the 
and  perfonal  eftate.     Ell  Perry  took  adminittration,  diftributton  of 
and  caufed  the  whole  of  faid  eftate  to  be  diftributed  "**  ^'"'^  •  '^ 
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the  appcllaat  to  the  widow  and  heirs  exclufive  of  the  mother  iaid 
S^d^'Tof^*  Huldah,  and  (he  appeals.  Pending  the  appeal^  faid 
t^  ap^ni^  his  Huldah  dies,  having  made  her  will,  appointed  an  ex* 
executor  can-  ectttor  and  given  away  all  her  eftate.  The  executor 
0ot  enter.  enters  to  profecute  faid  appeal,  wluch  relates  to  the 
real  eftate  of  faid  Seth  Perry. 

A  plea  m  abatement  was  exhibited — That  Cnce 
the  laft  continuance  faid  Huldah  the  appellant  has 
died  and  given  all  her  eftate  to  certain  devifees  and 
legatees  ;  and  that  neither  the  executor  nor  heirs  of 
faid  Huldah  have  right  to  profecute  faid  appeal. 

Judgment — ^Plca  in  abatement  fufiicient ;  for  the 
appeal  is  converfant  about  real  eftate  to  which  the. 
executor  has  no  right,  only  in  cafe  of  the  infolvency 
of  the  perfonal  eftate. 


Where  m  eon- 
fidcration  that 
an  ofiicer  de- 
livered to  the 
defendant  on 
his  requeft  a 
debtor  taken 
by  execution ; 
the  defendant 
promifed  in 
writing,  to 
keep  and  r^ 
deliver  him 
within  the  life 
of  the  execu- 
tion, or  pay 
the  debt ;  the 
promife  is 
binding. 


Amos  Clark  verf^  Judah  Lav]S» 

TT^  RROR  to  rercrfe  a  judgment  of  the  county 
r^  court,  in  an  a£kion  Clark  vs.  Lewis,  declaring 
that  on  the  26th  of  06^.  A.  D.  1789116  was  a  deputy 
fheriff,  and  had  in  his  hands  to  ferve  an  execution  in 
favour  of  Jonathan  Burral  againft  Ezekid  Lewis,  for 
/ 1 '2-1 0*3  lawful  money  debt  and  coft^  granted  by 
the  county  court,  dated  the  aad  of  Sept.  A.  D.  1789 
and  returnable  in  fixty  days— which  execution  the 
plaintiff  for  want  of  eftate  had  levied  on  d^  body  of 
faid  Ezekiel,  and  was  about  to  commit  him  to  gaol  \ 
and  the  defendant  applied  to  the  plaintiff  and  requeft- 
ed  that  he  would  deliver  the  faid  Ezekiel  to  him  to 
keep,  and  re-deliver  on  the  20th  of  Nov.  then  next : 
and  the  plaintiff  upon  the  requeft  of  the  defendant 
delivered  the  faid  Ezekiel  to  him  as  aferefaid  \  and 
the  defendant  thereupon  and  in  confideration  thereof^ 
made  and  executed  to  the  plaintiff  a  certain  writing* 
dated  0£i.  26th  A.  D.  1789,  wherein  and  whereby* 
the  defendant  promifed  the  plaintiff  to  deliver  to  him 
the  faid  £zekid»  at  the  county  gao)  in  LitchfieU^on 
the  20th  day  of  Nov.  then  next  \  and  on  faUuie  there- 
of,  to  pay  the  plaintiff  the  contents  of  dud  execution 
with  intercft  and  his  fees }  that  the  defefvlitnt  ^  not 
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deliver  faid  £zekieI,nor  hathhepaid  laid  execution,  &c. 
To  this  declaration  the  defendant  demurs  fpeciallyi 
ift.  Becaufe  the  plaintiff  has  fet  forth  no  judgment 
on  which  faid  execution  ifliied.  2d,  That  there  is 
ao  profert  of  the  writing  declared  upon.  3d^  That 
the  breach  is  sot  well  and  fufficiently  fet  forth.  4th, 
That  the  confideration  of  faid  undertaking  is  illegal, 
it  being  for  the  efcape  of  a  prifoner  in  execution. 
gib,  lue  thing  to  be  performed  by  the  defendant  is 
dire^y  contrary  to  law.  Judgment  in  the  county 
court,  that  the  declaration  is  infufficient. 

General  error  affigned ;  and  judgment— That  there 
{s  manifeft  error  in  die  judgment  complained  of. 

By  the  c<Siurt — ^The  plaintiff  in  this  cafe,  need  only 
to  have  fet  forth  his  being  a  legal  officer,  and  the  writ 
of  execution  which  he  had,  the  levy  and  the  writing. 
The  profert  of  the  writing  has  long  fince  hecn  fettled9 
in  this  court  and  in  the  fuprcme  court  of  errors  to 
be  unneceffary.  The  breach  is  well  enough  afOgned* 
For  no  writ  of  execution  may  by  law  be  made  returnt- 
Jtble  in  a  fhorter  time  than  fixty  days — ^that  the  debtor 
may  have  time  to  raife  the  money — ^and  the  officer^ 
although  he  may  levy  the  execution  immediately  for 
lu8  own  indemnity  or  for  the.  fecurity  of  the  debt,  yet 
lie  is  not  obliged  to  do  it.  For  the  creditor  cannot  call 
upon  him  until  after  the  return  day  of  the  execution, 
ii  he  then  has  the  money  or  the  body  in  gaol,  he* has 
done  his  duty.  It  was  lawful  for  the  plaintiff,  after  • 
he  had  levied  upon  the  body  of  faid  £zekie],to  deliver 
him  to  the  defendant  to  hold,  and  to  return  any  time 
witlun  the  life  of  the  execution — ^his  doing  this  upon 
the  requeft  of  the  defendant,  is  a  good  confideration 
to  bind  the  defendant  to  perform  his  engagement — 
and  the  thing  to  be  performed  was  lawful  and  right, 
and  cannot  in  any  fenfe  be  confidered  as  illegal.  'And 
this  writing  is  nothing  more  than  a  conditional  fecu* 
rity  for  the  payment  of  the  execution. 


«o6  LITCHFIELD    COUNTY,  • 

Hitchcock  verf.  Town  of  Litchfield. 

WKcreatowB      A   CTION|  declaring  that  faid  town  at  a  legal 
ip^tittofold-  jfj^  town  meeting,  holden  on  the  15th  day  <rf  A- 

kSift^«^dl  P^'*  ^'  ^*  '77'  '  ^^^^  ^^^  P*^^^  the  following  vote 
ft  tothofcwho  ^^  g^siJ^t,  viz.     Voted  to  pay  on  the  firft  day  of  Jan- 
ftal],it  iibiBd.  uary  annually,  out  of  the  treafury  of  the  town,  to  cadi 
jngonthctownnon-commiffioncd  officer  and  foidier,  who   already  » 
"avc,  at  wdl  ^'^^^^  ^^  hereafter  fliall  inlift,  into  either  of  the  con- 
to  thofc  who  tinbntal  battalions,  now  raifing  in  this  flate,  for  three 
Hiali  inlift.       years  or  during  the  war;  after  the  rate  of  j^  12  pet 
annum,  during  the  time  of  his  continuance  in  laid 
fcrvicc  after  this  day,  to  the  number  of  ninety-two  ; 
that  being  the  quota  of  this  town  to  raife.     And  that 
the  plaintiff  inlifted  agreeable  to  faid  vote,  for  three 
years,  and  faithfully  ferved  for  a  number  of  years,  and 
was  reckoned  in  the  quota  of  faid  town,  and  for  the 
year  A*  D.  1779,  the  feleftmen  drew  an  order  on  the 
treafurcr  of  faid  town  for  faid  fum,  that  he  prefentcd 
faid  order  to  him  for  payment,  and  he  refufed  to  ac« 
cept  or  pay  it  $  of  which  faid  feledmen  were  duly 
notified  on  the         day  of        and  thereupon  the  de- 
fendants became  liable  to  pay,  and  in  confideration 
thereof  aflumed,  &c. 

Plea  in  bar — That  (aid  order  iflued  by  miftake,  for 
that  the  plaintiff  inlifted  on  the  5th  of  April,  A.  D. 
J  777,  before  faid  vote  had  pafTed,  and  fo  it  could  be 
0  no  inducement  to  him  to  inlUl,  and  faid  order  was 
without  confideration.  To  this  plea  a  demurrer  was 
given. 

^  Judgment  of  the  court — Pka  infufficient  3  and  for 

i  ■  the  plaintiff  to  recover. 

•J  The  grant,  is  exprefsly  to  fuch  as  had  already  in- 

W        ^^  '         lifted  as  well  as  to  thofc  who  ihould  thereafter  inlift — 

and  the  vote  is  equitable  and  juft  in  itfelf  j  the  public 

fervice  and  the  plaintiff's  performing  it  is  a  good  and 

fufficient  confideration. 
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Samfon  verf*  Hunt. 

ERROR  to  rcvcrfc  a  decree  of  the  county  court  Afiut  inchaa- 
ia  chancery  j  upon  a  petition  brought  by  Hunt  S^i;jj;^ 
ttaiuft  Samfon  1  Ihewing  that  he  gave  his  note  for  £,  adequate 
/30  to  laid  Samfon  for  a  tra£^  of  land  in  the  flate  of  remedy  at  Uw, 
Vermont ;  that  faid  Samfon  affirmed  to  him  that  he  » jlccreein 
bad  a  good  title,  when  in  faft  he  had  no  title  to  it,  fi^S^STf^, 
which  he  knew ;  whereby  he  is  defrauded  of  faid  land,  which  warraat 
^nd  faid  Hunt  has  put  faid  note  in  fuit.    Praying  for  it- 
a  remedy,  &c.  and  that  faid  note  be  declared  void. 

Plea  in  abatement — ^That  the  petitioner  has  ade- 
quate remedyatlaw.  The  plea  was  overruled,  and  faid 
court  proceeded  and  decreed  faid  note  to  be  void, 
without  finding  any  fa£ts  to  warrant  the  decree. 

Judgment — Manifeft  error.  On  the  ground  that 
the  plea  in  abatement  was  fufficieat ;  and  that  no 
fa^s  were  found  by  the  court,  wherefore  faid  note 
ihould  be  made  void. 

«    This  caufe  was  carried  by  error  to  the  fupreme 
court  of  errors,  and  judgment  was  affirmed. 

Eliiha  Smithy  executor  of  Darnel  Grant  verf.  E. 
Barben 

A   CnON  of  indebitatus  aflumpfit,  for  money  had  Puole  erl- 
/^    and  received,  by  the  defendant,  of  divers  per-  dcy  may  be 
ions  after  the  deceafc  of  the  faid  Daniel,  on  notes  giv-  *f  •  ^^j^*' 
en  to  the  faid  Daniel  in  his  life  time.  Lddrfcment. 

Plea— Non-affumpfit.  Iffiie  to  the  jury.  By  the  J^^^'^y^l 
will  of  faid  Daniel  the  inhabitants  01  the  town  of  admitted  at  ^\ 
Torrington  were  made  refiduary  legatees.  witneffcsin  '  | 


It  was  agreed  that  Barber  had  lived  a  long  time . 
with  faid  Daniel,  was  a  friend  and  favorite  of  his,  and  .      y. 
that  the  notes  oh  which  faid  money  was  received,  had  ^^te  b^oin 
been  delivered  to  Barber  by  Grant,  a  little  before  his 
death,  with  his  name  endorfed  blank  on  the  back  of 
ihem  \  and  ftill  remained  in  that  condition. 
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The  firft  quefticm  made  in  tins  cafe  was — ^Whether 
«    parole  evidence  might  be  admitted  to  explain  faid 
blank  endorfements,  and  the  intent  of  tko  paytitt 
therein  ?  * 

By  the  court — ^The  evidence  is  admiffiUe ;  for  » 
blank  endorfement  until  it  is  filled  up  by  the  indorfeet 
has  no  certain  import ;  it  may  be  for  one  purpdfe  or 
another,  or  for  none  at  all ;  and  therefore  may  be  ez«i 
plained  by  parole  teftimony. 

Second  queftion  was— -Whether  the  inhabitants  of 
the  town  of  Torrington  could  be  witnefles  on  account 
of  their  intereft ;  for  it  was  admitted  that  thefc  men- 
ies>  if  recovered!  would  go  to  faid  town. 

The  couitjiQlibted  at  firft  upoi>  the  princtp^pa  of 
thelawf  but  ugoiT  the  poundof  neceffity*  as  the  faid 
Daniel  lived  and  died  in  faid  Torrington,  it  was  to  be 
prefumedy  that  other  evidence  could  not  by  had  s  alfo 
upon  the  ground  o^  former  precedents  and  decifion^ 
they  were  admitted.  Their  intereft  being  but  a  cor* 
porate  intereft,  and  the  tranfa£iion  being  iii  faid  town, 
urhere  other  evi4tpce  might  not  reafonably  be  expcft^ 
cd  to  be  found* 

Frifbie  'oerf.  Coburn. 

% 

No  bond  bre-  -Tji  RROR  to  reverfe  a  judgment  of  the  county 
itt&m»r^'  .  ^  court,  in  difmiffing,  an  appeal  from  a  juftiGe, 
•m>eai^«a  a  bccaufc  no  bond  had  been  given  upon  £ud  ap« 
junoft  pe;d. 

Error  afligned — ^That  the  ftatute  does  not  reqmre 
that  bond  (hould  be  given  in  f%ch  cafe. 

Judgment — Manifeft  error; 

By  the  court — All  appeals  are  by  ftatute^  aadTtKe* 
ftatute  does  not  require  that  a  bond  fliouM  be  givisn 
upon  taking  out  an  appeal  from  a  juftice.     After  this 
decifion  the  general  aflemUy  altered  the  law^  and  re* 
ijutred  a  bond  to  be  given  in  fnch  cafes. 


Menilft  Mr^  Goodwia. 

ERROR  to  reverie  a  judgment  of  a  juftlce  !n  an  a  aum  fiadiog 
aftion  of  trefpafs,  Goodwin  vs.  Menrils ;  for  a  tree  of  bc<« 
cutting  down  a  tree  in  the  woods^  that  had  a  fwarm  ^l^-^^' 
of  bees  in  it,  and  taking  the  honeji  whieh  the  plain*  right  SmSc"* 
tiff  had  previoufly  difcorcred.  tree  or  the 

The  defendant  plead  in  bar—That  faid  bees  were  a  they  went 
fwarm  from  his  hire  j  that  he  had  frequently  lined  '>;o»  hU  own 
diem  to  near  £ud  tree  i  and  that  faid  bees  were  his  ^^^ 
property. 

The  plaintiff  replied^-That  he  found  them  wild  in 
the  woods,  and  had  good  right  to  take  them.  T9 
whlchjpeply,  a  demurrer  was  pven. 

The  jttdgmen^of'th»jnfticc  was— ^"Biat  the  pWii* 
dff's  reply  was  fuffident}  with  jq^ damages. 

Error  afligned  graeraSlyf 

Judgment — ^Manifeft  error. 

By  the  court — Ajnan*s  finding  bees.in  a  tree  ftand- 
ing  uPWrandthBr  maiJYIanZl,  gives  him  no  right  eU^ 
Hysr  to  the  tree  or  the  bees ;  and  a  fwarm  of  Cees  go^^ 
ing  from  a  hive,  if  they  can  be  followed  and  known^ 
are  not  loft  to  the  owner,  but  may  be  reclaimed. 

Smith  vetf.  Leavenfworth^ 

4CTI0N  of  the  cafe,  upon  a  certain  receipt  or  in  in  aaSoa 
writing,  dated  nth  September,  A.  D.  17865  ^^J*2hU 
in  among  other  things,  the  defendant  promifed  cring  fpecific 
to  return  a  certain  Virginia  land  warrant,  for^ree  articlei»  whkb 
thoufandacres  of  land ;  or  another  of  equal  value  upon  ^^^  ^-  ¥* 
dmaad  fwhich  the  plaintiffavershehas  never  done,  mud,!  fotcial 
although  often  requeued  and  demanded,  &c.  demand  uas- 

Dcnwrrer-^ And  for  eaufe  of  demurer  the  defend-  ^^' 
ant  af&gnsy  that  i»  fpedal  leqtteft  is  laid -in  the  deebi>- 


Judgment— That  the  dechration  is  infui&cienft^ 


m 
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By  the  court — This  a£Hon  is  not  for  the  vamnt, 
but  to  recover  damages  for  ^e  breach  of  contra£l;^ 
in  not  delivering  the  warrant  j  which  could  not  hap- 
pen until  the  warrant  had  been  demanded.  Dean  v/. 
Woodbridge,  determined  at  Norwich^  laft  March 
Term^  is  in  point. 


Seymour  vetf.  Eniign* 


A 


CTION  declaring  upon  the  covenants  of  feifin, 
and  the  covenants  of  warranty  in  a  deed  o£ 


A  declaration 
upon  the  eove- 

nantt  of  fciliD, 

food;  although  lands. 

forth  the  c»-         Defendant  demurs — ift.  Becaufe  they  cannot  be 

vcnanuof  war.  joined  in  the  fame  afkion.    2d.  That  the  defendant  is 

»«'7-  not  liable  upon  the  covenants  of  warranty!  to  damages 

and  coft)  without  an  eviAion  of  the  plaintiff,  and  die 

defendants  being  cited  in  to  vouch,  &c.  which  had 

not  been  done  in  this  cafe. 

Judgment — ^That  the  declaration  is  fufficient. 

By  the  court — ^The  a£lion  well  lies  upon  the  cove- 
nants of  feifin ;  and  if  the  plaintiff  has  not  fhewn  e- 
nough  in  his  declaration  to  fubje£t  the  defendant  on 
his  covenants  of  warranty,  it  is  but  furplufage  and 
will  not  vitiate  what  is  well  laid. 


Money  rtcov- 
crcd  in  aa  ac- 
tion, may  not 
be  recovered 
back,  by  an  in- 
debitatus af- 
fnmpfit,  upon 
anyccord,  &c. 
which  might 
have  been  plead 
to  the  adUoob 


A  man*!  grant- 
ing A  greater 
interelt  in  lands 
than  he  hath^ 
paffet  what  in- 
torefthe  hat. 


Brunfon  verf.  Bacon. 

INDEBITATUS  affumpfit  wU  not  lie  to  recover 
back  money,  which  has  been  recovered  in  an  ac« 
tion  at  law,  upon  the  ground  of  an  agreement  or  ac- 
cord, which  if  it  had  been  executed,  might  have  been 
plead  in  bar  of  the  aflion. 

Martin  and  Wife,  &c.  verf.  Sterling. 

A  CTION  tifejeament  for  land  lying  in  the  town 
XJL  ^^  Coniwall,  of  which  the  plaindfi  declare  that 
they  are  feized  in  fee.  The  title  of  the  plaintiffs  was 
made  out  in-.this  manner.  Thefe  lands  were  origin- 
ally fequeftefcd  for  the  fupport  of  the  miniftry  in  faid 
Cornwall.    lu  A.  ©•  1 753  they  were  leafed  by  ^  cobh 
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mittcc  of  laid  Cornwall,  to  a  Mr.  Sumner,  for  nine 
hundred  and  ninety-nine  years ;  firom  whom  they 
came  by  a  number  of  deeds  of  bargain  and  fale  in  fee, 
to  Jofeph  Ives,  father  of  the  woman  in  whofe  right 
this  fuit  is  brought,  and  who  claim  the  land  as  heirs 
to  Jofeph  Ives  aforefaid. 

The  defendant  is  in  pofleffion  under  no  title,  and 
plead  in  bar  the  original  fequeftration,  the  letting  for 
nine  hundred  and  ninety-nine  years,  and  the  deeds  of 
fale  in  fee  ;  which  are  alledged,  to  work  a  forfeiture  of 
faid  eftate,  &c.     To  this  plea  a  demurrer  was  given. 

Judgment — ^That  the  plea  in  bar  is  infufficient. 

By  the  court — A  tenant  forfeiting  his  intereft  by 

Kmting  a  greater  eftate  than  he  hath  in  the  lands,  is 
rrowed  from  the  feudal  fyftem  ;  but  by  the  law  of 
Tcafon  and  common  fenfe,  and  the  laws  of  this  ftate, 
a  man's  deed  or  grant  fliall  be  good  and  valid,  for  fo   , 
much  as  he  hath  right  to,  and  void  for  the  reft. 

The  defendant  in  his  plea  doth  not  traverfe  the  fei- 
£n  of  the  plaintiffs ;  he  gives  colour  to  their  title,  but 
fets  up  none  in  himfclf ;  further  he  ftands  in  the  light 
of  a  total  ftranger : — ^The  long  pofleffion  of  the  plain- 
tifis,  and  ot  thofe  under  whom  they  claimed,  by  deeds 
of  fale  in  fee,  is  fufficient  againft  the  naked  poiTeffion 
of  a  ftranger,  even  if  their  title  had  originated  in  a 
diffei&n. 

Ambler  vetf.  Church. 

EIROR  to  reverie  a  judgment  of  the  county  A^Mon  doth 
court,  in  an  aftion  brought  by  Church  againft  °^]^f^*^J^ 
er  for  a  misfeazance  in  his  office  of  juftice  of  ror*in  judg- 
the  peace ;  declaring  that  he .  brought  an   a£iion  on  ment. 
book  againft  Brooks  and  Brace  before  him  ;  that  the 
plaintiff  appeared  by  his  attorney  Griffin,  on  the  day 
of  the  court,  and  at  the  time  fet  in  the  writ  y  and  mo- 
ved that  faid  adion  (hould  be  called,  whieh  faid  juf- 
dee  refufed  to  do,  &c. 

Plea  in  bar — That  faid  writ  was  an  attachment,  and 
kad  been  ferved  on  one  of  the  defendants  only,  by 
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gttaching  hU  bod^  Mnd  conunittiiig  him  to  lit$hMA 
g9oU  where  he  W9s  then  eonfined  \  and  no  perfon  ^p^ 
pesired  for  the  plaintiff,  but  Griffin,  who  &ewed 
no  power  from  the  pUintiff,  to  appear  for  him. 

PlaintifF  replied — That  faid  Griffin  had  an  ample 
power  from  him  to  appear  in  faid  caufe,  and  that  he 
ihewed  it  to  find  jufticet  before  he  moved  to  have  faid 
nftion  eaUed.  TJpon  this  hGt  the  partie9  joined  iflise 
to  the  conrt}  andsidemurrerwa^  given  to  the  rettoi 
the  plea«  The  eounty  court  found  both  iflfues  of  fa£l« 
und  of  law,  in  favor  of  Churcb>  and  gave  judgment 
for  ^4  damages,  &c. 

The  eommon  error  afligned. 

Judgment^-Manifeft  errpr. 

By  the  court — ^The  juftice  is  not  liable  in  damages 
for  not  calling  faid  a£tion  at  the  time,  and  reodenng 
judgment  under  the  circumftancea*  There  is  no  pre- 
tence of  partiality  or  corruption,  and  even  if  the  juf» 
tice  ened  in  judgment  it  ought  not  to  make  him  liable. 

Town  of  Watcrtown  v^.  Town  of  Waterbury, 

laaiiiaioiiQp-      A   cnON  of  Indebitatus  aflumpfit  fot  one  half  of 

hJ^T^ff^  J\  *«  ^'^^^^  ^'  *«  ^^^^  montj,  and  of  the 

thedecUratioii  money  the  parfonage  land  fold  for  in  die  town  of 

that  the  arhi-    Waterbury  from  the  month  of  May,  A.  D.  1780, 

traton  went     ^^  ^^^  when  the  plaintiffs  were  incorporated  into  a 
upon  a  Diain  •         '^^         «««  v^i* 

nuftake  in        town,  amounting  to  £  2O0  lawful  money.     Declanng 

point  of  bw;  it  that  before  the  month  of  May,  A.  D.  1780,  the  foci* 

wiHbehadup.  etiea  of  Northbury  and  Weftbury»  lay  within  die 

m  a  itemuirer.  ^^^^  ^  Wateibury  i  that  in  May,  A*  D,  1780,  the 

general  affembly  incorporated  them  into  a  tpwn»hy 

die  name  of  W atertown  :  And  enadtd  that  faU 

Watertown  (hould  pay  and  receive  their  juft  ptopoth 

don  of  die  prefent  eaifting  debts,  md  credits  of  iaid 

town  of  Waterbury,  aeeoriiog  to  their  Uft  given  in 

A«  D.  1 7  79.  A  Gondroverfy  uok  between  UaA  towns 

vefpefiing  the  intereft  of  the  pubUe  niom^S  i  which 

they  agreed  and  referred  to  the  arbitrament  of  John 

•  Trowel],  Heman  Swift,  and  Andrew  Ward^BC^rs. 

.who  having  ukcn  on  them  the  burden  of  an  9wan(i 


AUGUST  TERM,   A.  D-  n^.  ,13 

•od  heard  the  parties,  made  and  publiihed  their  a- 
ward  in  die  premifes,  as  follows,  viz.  That  there  was 
a  great  lot,  upon  ;^I50  propriety,  laid  out  in  Water- 
bury  $  which  faid  town  in  A*  D.  1^0,  divided  be- 
tween Jeremiah  Peck,  jun.  and  the  fchools  in  faid 
town,  with  all  the  after  divifions  j  that  in  A.  D.  1 7 1 5, 
faid  Waterbury  granted  another  lot  of  ^^  150  proprie- 
ty, to  be  difpofed  of  by  the  town  with  all  the  after  di- 
▼ifions,  for  the  encouragement  of  the  gofpel  miniftry 
in  faid  Waterbury :  That  in  A.  D.  1739-40  faid  town 
voted,^  that  faid  miniftry  lands  ihould  be  fold,  and  the 
monies  raifed  thereby,  (hould  be  devoted  to  the  ufe  of 
the  miniftry  ;  and  be  divided  equally  among  the  fev- 
cral  parifhes  in  faid  Waterbury,  that  then  wcre^  or  at 
any  time  afterwards  ihould  be ;  that  faid  fchool  lands, 
and  moft  of  faid  miniftry  lands,  were  fold  by  faid  Wa- 
terbury, and  the  monies  loaned  and  the  fecurities  ta- 
ken therefor,  were  to  the  ufe  of  the  focieties  and  fchool 
diftrids  in  feid  ancient  town  of  Waterbury  $  and  the 
intereft  arifing  thereon,  had  ever  been  divided  annu- 
ally to  and  among  all  the  focieties  and  fchool  diftridls 
in  faid  ancient  town,  until  May,  A.  D.  17S0 ;  when 
iaid  Watertown   was    incorporated.     And  there- 
upon they  award,  that  faid  Waterbury  pay  to  faid 
Watertown,  their    proportion    of  the  intereft    on 
faid  mimftry  and  fchool  monies,  from  their  incopora- 
tion,  according  to  their  lift  in  A.  D.  1779,  which  is 
£         and  that  faid  Waterbury  in  future  pay  annual-    . 
It  to  faid  Watertown  in  that  proportion,  until  they 
tnall  agree  to  divide,  &c. 

The  defendants  demur  to  the  declaration.  Sun- 
dry exceptions  were  taken — among  the  reft  this — 
That  it  appeared  thefe  monies  were  the  property  and 
belonged  to  the  feveral  ecdefiaftical  focieties  and 
fchool  diftridls,  and  not  to  the  town  of  Watertown. 

Judgment*-That  the  declaration  is  infufficient. 

By  die  court — It  appears  that  thefe  monies  were 
granted  and  vefted  in  the  feveral  ecclcfiaftical  focie- 
ties and  fchool  diftridls,  long  before  May  A.  D.  1 780 
and  that  neither  the  ^wn  of  Waterbury  then,  nor 
flie  town  of  Watertown  fince,  had  or  have  any  inter-  *  • 
eft  in  them,  but  diat  they  then>  and  ever  fince  have 
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belonged  to  the  focieties  and  fchool  diftri^s,  to  \rfioa 
they  were  granted,  and  that  both,  the  parties  fubmit- 
ting  and  the  arbitrators  in  their  award  went  upon  a 
Dianifeft  miftakc  in  point  of  law. 

Fleming,  executor  of  McDonald  verf.  Sheriflf 
LorcL 

The  framing       A  CTION  for  the  efcape  of  one  Bates.    Not  guU- 

«f  a  nfcw  trial    XJL  ^  plead.     Iffiie  to  the  jury — ^who  find  the  fol- 

▼acatcs  the  for-  lowing  fafls  in  a  fpecial  verdid,  viz. 

mer  judgmcot. 

That  the  plaintiff*  recovered  judghient  againft  faid 
Bates  in  the  county  court,  in  Sept.  A.  D.  1786  for 
/252-I1-9  debt  and  coft  and  had  execution  for  faid 
lum,  dated  the  4th  of  Od.  A.  D.  1 786  j  upon  which 
faid  Bates  was  committed  to  gaol  on  the  14th  of  Nov. 
A.  D.  1786  ;  that  upon  the  petition  of  faid  BateSy 
the  county  court  in  March  A.  D  1788  granted  him 
a  new  trial  in  faid  caufe ;  that  after  granting  faid  new 
trial,  viz.  on  the  30th  of  faid  March,  he  left  the  gaol 
and  went  home  ;  that  upon  a  new  trial  in  faid  caufe, 
.had  in  Sept.  A.  D.  1788,  faid  Fleming  recovered 
judgment  for  only  ^^90  damages  ;  that  faid  Fleming 
brought  a  writ  of  error  againfl  faid  judgment  to  the 
fuperior  court  in  Aug.  A.  D.  1789  ^  upon  which, 
both  the  judgment  upon  the  petition  for  a  new  trial, 
and  in  tne  a£lion  upon  faid  new  trial,  were  reverfed  ; 
and  judgment  rendered  againft  faid  Bates  for  {^iZ 
damages,  for  the  intereft  upon  faid  firft  judgment ; 
for  which  Fleming  had  an  execution,  which  he  levied 
upon  the  bodv  of  faid  Bates  and  committed  him  to 
gaol :  That  tne  judgment  of  the  fuperior  court,  was 
affirmed  in  the  fupreme  court  of  errors.  Alfo  that 
the  original  adion  againft  Bates  was  by  attachment; 
that  his  body  was  taken,  and  that  he  had  procured  and 
given  fpecial  bail.  Upon  which  fadls  the  jury  doubt- 
ed and  put  the  queftion  of  law  to  the  court. 

Judgment  of  the  court  upon  the  h£k&  aforefaid,  is 
—That  the  defendant  is  not  guilty. 

By  the  court — ^The  queftion,  in  this  cafe  is,  what 
the  legal  efFcft  and  operation  rf  granting  a  new  trial, 
is,  upon  the  former  judgment.     By  the  rules  of  law 
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jD' England,  an  erroneous  judgment  when  reverfed^ 
18  to  moft  purpofes  as  though  no  fuch  judgment  had 
erei  exifted.  By  the  decifions  in  this  (late,  an 
erroneous  judgment  reverfed,  has  notwithfland- 
ing,  been  confidered,  as  a  final  judgment  fort 
the  purpofe  of  exonerating  the  bail;  Butler  vs.) 
3iflci  was  fo  determined,  contrary  to  the  EngliAi  au- 
thorities.  But  as  the  granting  of  new  trials,  after  a 
final  judgment  is  in  a  manner  peculiar  to  i;^is  coun- 
try ;  very  little  light  is  to  be  derived  from  the  Eng- 
lilh  authorities  upon  the  fubje&  ;  it  muft  therefore 
be  decided  by  our  own  laws  and  pra£lice. 

It  ought  not  to  be  in  the  power  of  the  party  in 
whofe  favour  a  new  trial  is  granted,  to  injure  and  de^- 
fraud  the  adverfe  party.  But  is  the  former  judg- 
ment, upon  the  granting  of  a  new  trial  made  void, 
or  only  fufpended  ?  The  defign  of  granting  new  tri- 
als, is  to  fee  whether  the  former  determination  was 
light  or  not ;  if  upon  the  new  trial  it  is  found  to  be 
ri^t,  why  fhould  it  not  be  executed — if  found  to  b« 

Eartially  wrong,  let  it  be  re&iiied  fo  far— if  found  to 
e  totally  wrong,  then  let  the  whole  be  avoided  by  a 
contrary  judgment — the  former  judgment  then  would 
remain  as  a  fecurity  until  the  new  trial  was  had ;  thi* 
would  avoid  many  of  the  difficulties  which  might 
arife  in  fuch  cafes.  A  new  trial  might  be  granted  to 
a  debtor  without  prejudice  to  the  creditor,  except  the 
delay  it  might  occafion  ;  the  judgment  would  remaia 
and  if  he  was  imprifoned  on  it  he  muft  continue 
there  until  the  new  trial  was  had,  or  procure  bonds 
to  pay  the  judgment  that  Ihould  be  finally  rendered 
againft  him,  or  furrender  himfelf  back  to  prifon  up- 
on the  execution ;  in  either  of  thefe  cafes  the  gaoler 
would  be  at  no  lofs  as  to  his  duty. 

But  the  court  decided  this  cafe  upon  the  principles 
of  former  praflice — who  have  confidered  the  grant- 
ing of  a  nsw  trial  as  fetting  afide  the  former  judg- 
ment ;  and  upon  that  ground  have  always  rendered 
a  new  judgment  upon  the  new  trial ;  although  the 
determination  was  precifely  the  fame  as  the  former  ; 
and  fince  fuch  a  pra£tice  had  obtained,  and  there  are 
no  decifions  to  the  contrary^  it  would  be  catching  the 
gaokr  to  vary  from  it. 


ti6  HARTFORD   COUNTT; 

Sdey  wtf.  ^ofien. 

^Ibtute  no  ^RROR  toTcvcrfe  a  judgment  of  Oe  coMtf 

tioo  of  ^dAi-  r^  co«rt  »n  »  aftioabincmght  by  the  plwiidff  a- 

utttt  afliiinpfit  gainft  the  defendant,  for  money  had  and  recdved,  &c. 

agatnft  an  cffi-  Plea  in  bar,  admitting  that  the  defendant  was  confta* 

v^dTlJhlir^  ble,that  he  had  an  execution  of  the  plaintiffs  to  colleft, 

fcccmd  apoa  ^the  receired  the  money  upon  it  in  A.  D.  17739 

aaczcctttiMi.     and  endorfed  it  on  faid  execution — ^and  that  by  the 

ftatute  of  limitation  in  fuch  cafe  provided  no  a£Hon 

or  fttit  could  be  brought  or  maintained  but  within 

two  years  after  the  right  of  adion  accrued.     Demur<» 

rcr  to  the  plea.    Judgment  of  the  county  court,  that 

the  pka  is  fofficient. 

General  error    affigned  $   and  jndgmenfe-^That 
there  is  manneft  error* 

^  By  the  court— The  ftatute  does  not  extend  to  an 
a£^ion  for  money  had  and  received  by  an  (Acer— 
but  to  a£kions  founded  upon  a  fuppoicd  tort,  as  t 
su8>  mal  or  noi^-fcazance. 

Brooks  vetf.  Thompfoa* 

t^^Thc  T  TPONa  writ  of  errofu-it  was  determmed  that 

ta^^  exe-     %J   moncy  of  the  debtor's  may  be  levied  upon  and 

taken  by  an  officer  to  fatisfy  an  execution. 
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Charles  M'Evers  verf.  William  Pitkin,  £fq. 
late  Sheriff. 

rhsadminif.  A  CTION  for  thedefiiult  of  one  of  his  deputies 
bk  forTp»r  -4jL  *^  °°^  executing  and  returning  a  certain  writ 
fonml  tort  or'  ofcxecution — pending  the  fuit  the  defendant  died — 
miafeacance  of  the  plaintifF  fuggefted  the  death  upon  the  record  and 
llie  iiitcfiate.  cited  in  his  admin^ftrator?,  to  fliew  reafon  why  judg- 
ment fiiottld  not  be  rendered  againft  them. 
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The  adminiftrators  appeared  and  plead  m  abate- 
ment— That  this  aAion  wasfor  a  tort  or  mis-feazance 
of  the  fsdd  WiUiain,bj  one  of  his  deputies,  which  was 
perfonal  and  died  witn  the  perfon  of  the  faid  William,  . 
agreeable  to  the  maxim  of  law,  oiHoperfonalis  moritur 
gumperfma. 

Judgment — ^Plea  in  abatement  fufficient.    Cowpeif 
3^1,  llaml/ w.  Trot. 

fiulkly  n^f.  LeviSi 

ir  TPdK  a  writ  of  error  to  rererfe  a  judgment  of  a  Aftioa  of  ae< 
1|   juftice  in  an  afHon  of  account,  it  was  detei**  count  lies  bej 
nuned,  that  an  afiion  of  account  will  lie  before  ajuf-  ^1^^^ 
tice.    That  the  plaintiff  muft  demand  in  his  writ  the 
defendant's  reafonable  account  as  well  as  his  dama^ 
ges.    And  that  the  juftice  muft  firft  render  judgment 
ngainft  the  defendant,  that  he  account,  and  then  at 
lie  is  notimpowered  to  appoint  auditors,  he  muft  ad« 
juft  the  account  as  auditors  would  do,  and  gire  ^at 
judgment  for  the  balance* 


Corfa  &  Bull  verf.  Nichols^ 

CnON  upon  a  note,  to  which  a  fpecial  ^leaiii  where  fraui 
bar  was  put  in  to  avoid  die  note — ^that  it  was  and  dureft  U . 
obtained  by  impofition  and  fraud  and  by  durefs  by  P>«»^  vwM^ 
threatening  to  imprifon  the  defendant  in  New-YorL  "^*t£?** 

To  which  the  plaintiffs  replied— That  faid  note  ^^^^ 


A' 

Obtau 


was  freely  given  by  the  defendant,  without  any  com-^  witheut 
pulfion,  &c.  but  they  do  not  traverfe  the  fraud,  nor  pulfion ;  ad* 
the  durefr,  which  was  fpecially  plead}  to  which  a  fpc-  ^^^5^^^^^, 
cial  demurrer  was  given.  ^erfe  of  the 

Judgment— That  the  replicadon  is  infttfficient.       ^^  **^  ^^ 

EliihaPitkm,  &c.  verf.  Olmftead,  &c^ 

CtlON  of  trefpafs  for  interrupting  the  plaintiffs  The  bed  of  • 
L  in  their  fiiberyin  Connecticut  riven    Plea  not  naTigabierircv 

'      £  g  af  well  M  the 
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watcnofthe    goilty.    The  jury  find  dw  ioUovu^  6i^  in  »%«• 

-"-i  to  all  the  ' 


dtizens  of  the  That  Conncftkiit  river  h  a  pubBc  narigAlc  river, 
whcreanypcr-  ^^*  abounds  With  fift,  fahnon  and  (had  in  the  feafen 
fondearsa  of  them.  That  in  A*  D.  1774  Stephen  Rbberte, 
fifli-placciathc  Jofiah  H urlbut, Timothy  Forbs  and  William  Robcm, 
L^l^d  ^ntk"^"  *^  ^^'^  J°^^^  ^^  Timothy  being  two  of  the  plain- 
oes  to  occupy  tiiFs,  with  much  expenfe  and  labour  cleared  a  fifli« 
it,  he  acquires  place,  oppofite  to  the  lands  of  Nehemiah,  Moles,  and* 
*f  "^^"^Tf .     Samuel  Olmftead,  adjoining  to  Connediicut  river, 

longat  hckeeps  Oia  Pitkin,  one  of  the  plaintiffs,  a,nd  extending  north 
op  hit  ©ccupa-  up  f^d  rivcT  44  rods.  That  fyd  Olmfteads  reye  a 
^^^^  Icafe  to  Gideon  Spencer,  John  KentficW,Jrfin  Spen- 
^fiflTirg°°*  ccr,  1  imothy  rorbs  aforefaid,  Jofeph  Forbs,  Jofiah 
Hurlbut  aforefaid,  Elijah  Fori>s,  Aaron  Burnham, 
Stephen  Roberts,  Benjamin  Olmftead^  Rhoderick 
Burnham^  Samuel  Huriburt  and  James  Pitkin  ;  of 
feid  fifli-placcy  who  had  formed  (;heplfe^y^|  ynto  a 
fi(h-company  ;  faid  Gideon  Spencer^  John  Spcnctr, 
Timothy  f  orf)S,  Elijah  Forbs,  Jofiah  Huriburt,  Sam* 
uel  Huriburt  and  Aaron  Burnham  are  the  plaintifi^  ^ 
with  liibf  rfy  fo  clear  and  draw  feins  on  their^Iand  ad» 
joining  to  faid  , river,  fbr  the  confideratioirorone 
twentieth  part  o(  the  ^th,  Sev  ilionld  take ;  Which 
Icafe  wa$  iundry  times  renewed  and  continued  down 
to  the  year  17881  that  from  A.D.  1774  to  A.JD.  1768 
inclufiv<  the  faid  Hurlburts,  &c.  have  cleared  and 
occupied  faid  fifbing-place  fpr  taking. of  6O1  in  the 
proper  feafons ;  that  in  A.  D.  1787  the  aforelaid 
Spencers,  Forbs,  Hurlburts,  Roberts  and  Burnham, 
with  John  Jones,  Elilha  Williams  and  James  Pitkin, 
were  owners  of  the  fein,  boat  and  fifliing  apparatus 
employed  at  faid  place,  and  of  all  the  right  of  fifiiine 
in  laid  fifh-place,  which  had  ever  been  gained  by  faid 
Stephen  Burnham,  &c.  who  firft  cleared  the  bed  of 
the  river  oppofite  the  lands  of  faid  Olmfteads — and 
%,yy^  f^rKjdjcp  by,  ffid  Olmftcadfi  tofiih  any  more  at 
faid  place*  oppofite  to  their  laqfls^  that  they  a^ced 
and  lold  tneir  lein^boat  and  all  tneir  fifhingapparatua 
to  the  faid  Spencers,  Forbfes,  Hurlburts,  Ehas Roberts 
and  Aaron.  Burnham }  who  applied  to  laid  ElifliaPit- 
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Huy  Efi]*  for  libeitjr  tt>  dra^  their  fein  upon  hk  land 
adjoining  to  faid  nyer>  fouth  of  faid  Olnfteads  land ; 
which  he  |^ranted»  and  alfo  became  one  of  their  com- 
pany ;  and  the  plaintiffs  in  the  fall  of  the  year  A.  D. 
1787  cleared  the  bed  of  the  river  oppoGte  faidEliflia's 
land  and  alfo  <tf  faid  01mftead$  and  in  the  fpring  of 
the  year  A.  D.  1788.,  live  plaintiAconftantly  fiihed  in 
the  river  <^)pofite  faid  Eliflia's  land»  and  aMb  oppofite 
the  land  o£  faid  Obnfteads  and  drew  out  their  fein 
on  faid  Elilha's  land ;  and  in  the  &11  of  tht  year  A. 
S*  1788  the  defendants  with  defign  to  prevent  the 
plaintiffs  from  fifhing'in  the  bed  of  faid  riverj  oppo- 
fite  the  lands  of  faid  Olmfteads^  did  fet  a  hedge  about 
two  rods  north  of  the  north  end  of  faid  Eliiha's  land 
upon  die  land  of  faid  Olmfteads^  and  did  extend  faid 
hedge  and  logs  weftward  into  the  bed  of  faid  river 
fix  rodsy  below  the  common  low-water-mark,  and 
ever  fince  have  continued  faid  hedge  and  logs  }  that 
*l!te  fame  is  anobftrudiion  to  taking  of  fiffi  ^  and  that 
the  i$h(ifitiffs  were  thereby  obftruaed  and  prevented 
catching  fiffi  at  faid  place  in  the  year  1789,  and  the 
jury  refer  the  queftion  of  law  upon  the  fads  aforefaid 
to  the  courtf  viz.  Whether  the  defendants  are  guilty 
i^  not. 

Judgment  of  the  court — The  law  is  fo  upon  thfc 
fa^s  albrefaid  that  the^efendants  are  guilty. 

By  the  court — ^The  river  being  .  a  public  navigate 
Tiv^gf  if  i^  free  for  all  the  citizens^  to  navigate  their 
veflels  in  and  to  draw  icms  tor  the  purpolc  ot  taking 
fifli — that  the  bed  of  the  river  is  the  private  property 
gnognfc^but  rema^fifi  as  public  as  the  waters;  that  flow 
Injt— whoever  therefore  by  labour  and  expencc^  clears 
a  fifli^place  in  its  bcdi  acquires  a  ripjJit  to  occupy 

.:_JI  ^_»"-_  ;^    ; r   _-^..-:- ^^.1'    —^^y  a  long 


tons*  tne  nym  is  ttren^tnea  ana  connrmea  ;_and 
defendants  had  no  ngjfat  to  dilturb  or  interrupt  the 
yiaintiffa  in  the  exetdfe  of  their  right  in  Itheir  owh 
fgty^r  fifliinfr^placei  fe  long  as  they  cfad  not  go  upon 
their  land* 
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Wbtdbam  Cmmty^  SepL  Term^  A.  D^  1790W 

Garpenter  verf.  Child,  &c 

ft  Irno  aofe  of  ^^  ARPENTER  fued  Child  and  others  a  commiN 
•"«^n«  i"^  \^  ^^  ^f  *«  ^^^^  focicty  in  Woo(i(tock  for  infcrt- 
^'hjtTe'  ^"8  ^**  °^""^  ***  *  rate-bill,  and  collefting  the  rate  of 
found  a  Tcr-  him  to  pay  the  minifters  falarv  in  faid  fbciety,  when  he 
dia  upon  eri-  belonged  to  a  fociety  olchriftiant  of  a  difleient  per- 
^b^'r^riw  f«afion  in  Oxford— and  had  regularly  obtained  and 
?  the  co!!rtb  lodged  a  certificate,  &c.  Plea  was  not  guilty  to  the 
jliftifficient.       }ury. 

The  jary  found  the  defendants  guilty,  £(C.  The 
defendants  moved  in  arreft  of  judgment — ^That  the 
pnly  evidence  of  the  plaintiff's  exemption,  was  a  cer- 
tificate lodged,  &c,  [reciting  the  certificate^  which 
the  defendants  fay  was  infufficient  evidence  to  cooviA 
them.  The  plaintiff  denied  that  the  certificate  was 
the  only  evidence  of  his  exemptiop.  The  defendants 
rejoined,  that  it  was  the  onl^  CTidence,  &c.  To 
vnich  a  demurrer  was  given^ 

The  judgment  of  the  county  court  was-^That  the 
notion  in  arreft  was  fufficient,  and  ordered  a  win iv 
de  novo.  Upon  whi9h  the  defendants  yrtxt  found  not 
guilty.  And  now  a  writ  of  error  is  brought  to  re- 
verfe  the  judgment  of  the  county  court  upon  die  mo- 
tion in  arreft. 

By  the  court-rThere  is  manifeft  error  In  the  judg- 
fnent  complained  of.  For  it  is  no  caufe  of  arreft  that 
the  jury  found  their  verdid,  in  the  opinion  of  the 
court,  upon  infufficient  evidence  \  for  they  are  the 
judges  of  evidence.  This  point  has  been  fetded  by  1 
number  of  adjudicadons.  ' 

Harris  verf,  Qaker. 

ps«auiiicia-  *1\^  RROR  to  reverfe  a  judgment  of  the  county 
n^t  charge  a-  f^  court  in  an  aftion  on  book.  Defendant  pleaa 
©other  in  debt,  a  fpecial  agreement  made  at  the  time  of  hiring  the 
rimTmcdTof  ^*  plaintiff,  to  pay  him  in  a  particular  way,  in  a  UadL* 
f^juit^%  it ».  (ini^'s  vice  at  i/per  lb.  and  in  certain  ftoAwt^U^ 
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trhicb  he  had  been  ever  ready  to  deliver  and  pay.  ffwcd  upon. 
This  plea  was  demurred  to  and  judgment  of  the  coun-  S!  h«ctt?faiU 
ty  court — ^That  the  plea  was  fufficient.  ^r^  on  the  part 

This  judgment  was  affirmed.     For  a  man  may  ^     ««a»" 
not  charge  another  in  debt  contrary  to  his  agreement  . 
until  the  other  has  been  guilty  of  a  "breach  on  hit 
part. 


Nhv-London  County ^  Sept.  Term^  A.  D*  I790» 
Grifwold  verf  Judd, 

ACTION  of  trover  for  1^0  dollars  in  final  fet-  PuUi^  f^cvri^ 
tlement  notes.     Pleanotguilty  tothe  jury.      «»«» ^Wiwed 

The  defendant  was  agent  for  the  deranged  officers  «'dcr,iiobar 
to  receive  their  pay  in  Philadelphia  of  whom  theplain-  Jhc*rifto  Si^ 
tiff  was  one.    The  defendant  received  thefe  fecurities  ner,  for  the 
for  the  plaintiff,  fent  to  him  to  come  and  receive  them,  <»»  fecvritld^L 
but  for  fome  reafon  he  ref ufed  and  negle£ied  to  fend 
for  them.    Some  time  in  the  year  1 785  a  well  drefled 
mah  by  thename  of  Brtmly,prefentedthedefendantan 
order  from  the  plaintiff  for  die  fecuritiesiand  paid  the 
defcndantforhistroubleand  expenfe — upon  which  the 
defendant  delivered  to  him^  the  plaintiff's  fecurities 
and  took  his  receipt.    It  turns  out  that  the  order  was 
forged  and  Brimly  unknown,  as  to  who  he  is,  or 
where  he  is  gone. 

Verdi6:  for  the  plaintiff  and  ^56  damages,  the 
value  of  the  fecurities  at  the  time  they  were  con* 
verted. 

Belton  nxrf.  Halfey. 

BRROR  to  reverie  a  judgment  of  the  county  A  rutoii&Mi 
court  in  an  aftion  on  book,  Halfey  vs.  Belton.  fj^^^  *• 
ov.  court  1789  referrees  were  agreed  upon  and  ^i^frourt, 
ap|ointed|  and  fiqd  caiifc  adjourned  to  Feb.  court,  aarev9csUki»y 
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either  of  tht  and  from  thence  condnaed  to  June  court  A.  D.  1 790 
Sh^^  M^  without  a  re-appointment.  On  the  2d  of  Jun^- the 
twm  b  referred  refcrrces  fummoned  the  parties  to  attend  them.  Bcl- 
to  arbitrators,  ton  remonftratcd  againft  their  proceedings  and  de- 
tomake  retnrn  clared  that  h^  revoked  their  power — they  notwith- 
coim  ^Uhe  ft^^^^i^g  proceeded  5  m^e  and  retumed-their  award 
court' adjounit  to  court — againft  which  he  remonftratcd,  and  moved 
with  the  caufc,  that  the  aftion  might  be  called,  that  he  might  be  de- 
ofthT^^''"  faulted— but  faid  court  accepted  faid  award  and  gave 
rees  expires"     judgment  accordingly. 

J'umcd'cottrt.  Errors  afligned — 1  ft.  That  the  power  of  faid  refer- 
fees  had  expired  and  was  revoked.  2d,  That  the 
court  ought  to  hav^  c^cd  the  cafe  and  dcfatiked  tbe 
defendant.  3d,  That  faid  award  ought  to  have  been 
fet  afide.  4th»  That  the  de£endant  had  no  day  in 
court. 

Judgment — Manifeft  error  ;  for  the  fubmiflion 
was  revoked  and  had  run  out.  An  adjourned  co«rt 
is  a  diftin<^  term,  fcnr  many  purpofes,  as  much  as  a 
ftated  court ;  the  one  is  conftituted  inuaediatiely  hf 
the  lawt  the  other  mediately  by  the  judges. 

Town  of  Norwich  verf.  Gongdi^. 

Aperfonwhofe  A  CTION  of  cjcdinent  ior  €  aoRS  of  land.  Fkt 
land  is  taken    jLJL  not  ^ity*    Ifihe  «d  the  fury« 

by  a  coiled^or 

and  fold  forthe  Plaintiffs  title — A  deed  from  a  collefior  dated  3d 
P»y™:»«  ^**»  of  April  A.  D.  1788,  who  took  and  fold  the  land  as 
J^"o  fay  i^Tn  Congden's  eftate  for  the  payment  of  his  taxes. 

•S^ft  W^"f^  The  defendant  admits  himfelf  to  be  in  poifeffion, 
the  lands,  that  but  fays  the  olaintifis  have  no  title,  for  that  he  had  no 
he  had  no  title  right  to  the  land  when  it  was  taken  by  the  colIe£h)r. 

and  that  noth- 

ing  pafledby  To  which  it  was  replied,  and  adjudged — ^Thatliic 
*^f*'«-  defendant  has  been  paid  for  it,  as  much  as  though  it 

was  his,  it  having  been  fold  as  his,  f«r  fatisfa£lion  of 
his  taxes  \  he  is  merefore  eftopped  to  fay  that  he  had 
nothing  in  the  land :  Befides  the  plaintidls  have  a 
deed  of  the  land,  which  is  paramount  to  the  naked 
poffeiSon  of  the  defendant. 

Verdia  and  jadgmettt,  foriheflaiiitiffsi. 
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Bflorker  verf.  Lothrop  &  Daniel  Coit^  ezecuton 
of  Jofeph  Coit,  deceafed. 

TT^  RROR  complainiag  of  the  judgment  of  the  city  A  note  for 
r^  court  in  an  aftion,  brought  bv  Lothrop  and  "^'^t*""^*® 
Daniel  Coit,  executors  aforefaid  vs.  Barker,  upon  a  £hSSii^"3ft 
note  given  to  faid  Jofeph  Coit,  per  writ  dated  aad  two  witneffj, 
day  of  Jan.  and  ferved  the  25th  of  Feb.  1790,  and  «» appealable  if 
made  returnable  to  the  city  court  to  be  holden  in  "^^J^^^ 
March,  whereby  it  paflcdover  the  court  in  the  month  ©r  become  in- 
of  February.    From  March  the  cafe  was  continued  tercftcd. 
by  fpecial  order,  to  April  court ;  there  being  prefent 
only  three  judges,  one  of  whom  was  father-in-bw  to 
one  of  the  plamtifis. 

The  defendant  plead  the  ftatute  againft  taking  un- 
lawful intereft  in  bar  of  the  a£tion  \  and  verdidi  and 
jjudgment  pafled  for  the  plaintiffs  to  recoyer. 

The  defendant  moved  £or  an  appeal,  upon  the 
ground  that  one  of  the  fubfcribing  witneflfes  to  the 
note,  had  become  interefted  by  the  death  of  the  iaid 
Jofeph,  and  fo  faid  note  could  not  now  be  vouched 
by  two  witneffes,  which  motion  was  denied. 

Erfers  affigned'-^iiL  That  the  plaintiff'in  the  com* 
mencement  of  the  a^on  ptfiedover  Feb*  citv  court* 
id.  That  the  caufe  was  difcontinued  in  March  courts 
the  order  for  the  continuance  of  it,  not  being  made 
by  a  quorum  of  judges  that  by  law  might  judge  in 
the  caufe.  And,  3d.  That  faid  city  court  ought  to 
h^ve  granted  an  appeal*  1 

The  judgment  of  the  city  court  was  affirmed. 

As  to  the  ift  exception  in  error — It  is  obviated  by 
the  writ's  not  bcine  ferved  until  the  ajth  of  February 
when  the  time  of  (ervice  for  Feb.  court  had  expired. 

'As  to  the  2d — ^The  a£lion  was  well  in  court,  and 
if  there  was  not  a  quorum  of  judges  prefent  to  try  it^ 
it  would  have  been  continued  of  courfe. 

As  to  the  3d— The  court  faid  if  this  was  the  firft 
cafe  of  the  kind  that  had  come  up,  they  (hould  be  of 
opinion  that  an  appeal  ought  to  be  granted  \  but  the 


^ 
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precedents  are  the  other  way ;  and  upon  the  groan<i 
of  precedents  the  court  detemuned  that  thm  was 
nothing  erroneous. 

This  judgment  was  afterwards  reverfed  in  the  fu* 
preme  court  of  errors>  for  the  following  reafons^  yiz. 

Si^reme  Court ofErrorsy  May  Term^  A.D.iy^u 

John  Barker  verf.  Thomas  &  Daniel  Coit;  &c« 
executors  of  Jofeph  Coit^  deceafecL 

WRIT  of  error  to  reverfe  a  judgment  of  the  fu- 
perior  court,  affirming  a  judgment  of  the  city 
court  in  Norwich,  in  denying  an  appeal  in  an  a£lion 
brought  bv  faid  executors,  agsunft  dild  Barker,  on  a 
note  dated  wherein  faid  Barker  promifed  to  pay 
faid  Jofeph  Coit,  deceafed,  the  fum  oi^  lawfiu 
money  and  intereft.  Judgment  of  faid  city  cottrt  for 
the  plaintiffs  to  recover. 

The  defendant  moved  for  an  appeal  to  the  fuperiot 
court }  that  although  faid  note  was  for  money  only* 
and  was  witnefied  by  two  fubfcribing  witneffes  ;  yet 
fsudDaniel  Coit,  a  plaintiff  was  one  of  them^  attid  fd 
£ud  note  was  not,  nor  could  be  voudied  by  two  wit* 
neffes.  Judgment  of  the  fuperior  court  was  revert 
cd,for  the  following  reafons. 

It  appears  from  the  record,  that  the  note  On  which 
the  original  zQhxm  was  brought,  was  given  for  monef 
only,  and  for  a  fum  exceeding' /20  ;  that  at  the  time 
pf  executing  faid  note,  it  wasTubfcribed  by  Daniel 
Coit,  and  David  Hubbard,  who  were  tlien  both  com- 
petent witneffes }  and  at  the  time  of  trial  Daniel  Coit 
was  not  a  competent  witnefs,  being  one  of  the  plain- 
tififs.  By  theftatutefordireding  and  regulating  of  civil 
adiions,  it  is  ena£led,  <<  that  all  adions  wherein  die 
^  matter  in  demand,  does  not  exceed  the  value  o€ 
<'  twenty  pounds  lawful  money,  and  all  aflions  bro't 
<<  on  bond  or  note  given  for  the  payment  of  money 
*«  or  bills  of  credit  only,  vouched  py  two  witnefles,^ 
•*  &c.  IhaU  be  heard  and  iinaliy  determined  by  the 
«  county  court.**    And  alfo  by  an  aft  for  incorpora- 
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ting  a  part  of  die  town  of  Norwich,  it  is  €nz£ked, 
f<  that  an  appeal  (hall  be  allowed  to  either  party  from 
**  the  judgment  and  determination  of  faid  city  court, 
f^  tothe  next  fuperior  court  to  be  holden  in  the  county 
«  of  New*London,  in  all  cafes  in  which  ah  appeal  is 
ff  now,  or  hereafter  by  law  (hall  be  allowed  irom  the 
M  county  courts/'  From  all  which  the  queftion  will 
arife,  wnether  the  paragraph  firft  recited  requiring 
that  a  note  Should  be  vouched  by  two  witnefles  in  or«* 
der  to  bar  an  appeal,  intends,  two  witnefles  competent 
to  teftify  ^t  ^b^  p^t  pf  <*TC.ci'^'"fy  tfae  notCi  or  at  The 
time^,^rial  on  faid  note  ?  That  it  intends  the  latter^ 
is  evident  from  the  following  confiderations.  Firft, 
the  words  of  the  ftatute  feem  to  require  this  conftruc- 
tion ;  the  term  witncfs  in  its  ftri^  legal  fenfe,  means 
one  that  gives  evidjence  in  a  caufe  before  a  court  5  and 
the  phrafe  vouched  by  witnefles,  fecms  to  import  the 
fame  as  teftified  by  witneites  called  into  court,  and 
in  this  fenTe,  a  note  fllblcfibed  by  two  perftBs  as  and 
for  witnefles,  cannot  be  faid  to  be  vouched  by  two 
witnefles,  until  thofc  perfons  are  vouched,  or  called 
and,  do  teftify  before  the  court  re^peding  it.  Se-^ 
condly,  the  fpirit  of  the  ftatute  requires  this  cbnftruc-^* 
tion.  For  by  barring  an  appeal  when  the  note  on 
whiph,  &c.  is  given  for  money  or  bills  of  credit  only^ 
vouched  by  two  witnefles,  the  law  goes  upon  the 
ground,  that  juftice  may  ordinarily  be  done  between 
the  parties,  by  a  fingle  trial,  on  account  of  fome  fup« 
pofed  advantage  that  might  arife  from  the  circum- 
fiance  of  the  note's  being  vouched  by  two  witnefles  ^ 
but  it  is  difiicult  to  conceive  what  advantage  can  be 
derived  in  the  trial  of  a  caufe  from  this  circumftance, 
unlefs  what  refults  from  the  adlual  teftimony  of  the 
witneflTes ;  for  the  court  by  barely  feeing  the-note  to 
be  firned  bythe  names  of  twn  perfnns  rnmpsttmttn 
tcifiiy  at  the  time  <^  figning>  can  never  derive^ny 
faowicdgcot  the  f agsthat  may  be  ip  ^^'K»  whr^^r** 
they  relate  to  the  authenticity  nf  thr  nnlii;  01  'in  j^r  n- 
era!  to  the  manner  and  circumftances  of  executing  it^ 

ranr  ran    any  pr<>rnmpHnnj  fhot  ||i^  lay   will  rCgajTdt 

arife  either  for  or  againft  thoic^fts  fimply  from  fuch 
fignatures ;  and  of  courfe  if  they  or  either  of  them 
Ff 
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at  the  time  of  trial  are  Incompetent  to  teftify,  his  ct 
their  fignature  muft  be  confidered  as  if  it  had  never 
been.  It  is  true  indeed,  that  the  perfons  figning  as 
witnefles  may  themfelves  be  ignorant  of  the  fads  in 
iflue  above  mentioned,  and  therefore  no  advantage 
can  be  derived  from  their  teftimony  before  the  court ; 
ftill  the  law  goes  upon  the  idea  that  the  perfons  fpe- 
cially  called  to  figu  their  names  as  witnefles,  will  gen- 
erally be  better  acquainted  with  the  circumftanCes  of 
thofe  fa£l8,  than  any  other  perfons  could  be  fuppofed 
to  be  'f  and  therefore  the  law  as  a  general  rule  very 
properly  requires  their  zCtval  teftimony  before  the 
court  where  the  fa£ts  in  iflue,  as  to  the  circumftances 
under  which  the  note  was  executed,  demand  proof  ; 
fuch  teftimony  being  the  higheft  and  beft  evidence 
tliat  the  nature  of  the  cafe  is  ufually  capable  of. 

State  vetf.  Taylor  &  Warren. 

In  a  joint  infer-  TNFORMATION  for  a  burglary,  charging  them 
ttation  againft  ■  -  -^^^  ^j^j^  ^^^  f^f^^ .  rj^y^  feveralJy  plead  not 
two,  they  may   -*-.,"'         rfi     ,  i  •     r  ir         s  ^  %-         •  « 

plead  fcvcrally  g""^y-     Taylor  put  himfclf  on  the  country  for  tnal, 

jaot  guilty,  and  and  Warren  put  himfelf   on   the   court  j   the  evi- 
©nc  put  himfclf  dencc  being  the  fame  in  both,  the  cafe  was  ordered 
Md\hc  other    '°  proceed  as  to  both  3  the  jurv  to  be  charged  with 
pn  the  jury  for  One  iflue^  and  the  court  tried  tne  other, 
trial. 

Smith  verf.  Huntington. 

ACTION  for  a  fraud  in  the  purchafe  of  a  debt 
which  Reuben  Huntington  owed  him,  for 
much  lefs  than  the  juft  value.  Joihua  Coit,  £fq. 
who  was  attorney  for  the  plaintiff,  and  had  difcretion* 
ary  powers,  and  tranfa£ked  the  bufinefs  for  the  plain- 
tiff, was  admitted  a  witnefs  ;  upon  objediion  made,  a 
depofition  drawn  up  by  one  Ambrofe  Spencer,  agent 
for  the  plaintiff,  was  ruled  out  by  the  court. 


Jewet  viff.  Worthington. 

2?^:^.    A  CTIONofaffuinpfitfor/20.    Iffaetothcjary. 
XV  '^  """*  objcaed  to  a  witneis,  that  he  was  vaxs- 
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refted }  to  which  it  was  replied,  that  he  was  difchar-  £cd  of  Mb  inte- 
gcd,  but  it  was  not  in  the  power  of  the  party  to  produce  ^^^  *'*ffcria 
the  difcharge,  and  offered  parol  evidence  to  prove  it ;  Ln  «  umw!? 
which  was  admitted  by  the  court  upon  obje£iioD  made,  to  produce  it. 
Regularly  thedifcharge  ought  to  be  produced,  if  in  the  parol  evidence 
power  of  the  party,  otherwife  parol  proof  is  admiffi,.  tc?to  dtovcIl 

Conftant  Crocker  verf.  Grace  Fox.  i^*»^=^'*-f^^f<^ , 


A 


PPEAL  from  an'order  of  the  court  of  probate,  "^  widowV 

in  affigning  and  fcttingout  to  faid  Grace,  her  S«^;l'otnTS 

dower  in  her  late  hufband's  Thomas  Fofdick's  eftate,  the  right  of  the 
for  the  following  reafons,  viz.  That  faid  Thomas  1>««"»  o*"  *« 
died  in  A.  D.  1774,  and  his  eftate  fettled  and  diftri-  ««ditori. 
buted  amongft  his  heirs  \  that  her  application  to  faid 
court  to  have  her  dower  fet  out,  was  not  made  until 
the  13th  of  April,  A.  D.  17 89,  long  after  faid  Thom- 
ases eftate  had  been  diftrlbuted  to  his  heirs,  and  after 
Samuel  Fofdick  one  of  the  heirs  had  been  divefted  of 
his  part  of  the  eftate,  by  its  being  taken  on  execution 
for  the  payment  of  his  debts,  and  after  he  had  become 
a  bankrupt :  So  that  (he  is  eftopped  to  claim  her  dow« 
er,  in  faid  Samuel's  part,  under  the  circuftiftances  of 
the  cafe,  by  lapfe  of  time,  and  the  events  which  have 
taken  place.  2d.  That  the  appellant  was  a  creditor 
to  faid  Samuel,  took  faid  land  by  execution  in  fatisfac- 
tion  for  his  debt,  without  any  allowance  for  the  in- 
cumbrance of  her  thirds  upon  it.  3d.  That  the  order 
for  afligning  her  dower  was  general,  that  great  im- 
provements had  been  made  upon  faid  lands,  and  that 
m  fctting  out  her  dower,  they  had  taken  one  half  of 
bis  faid  Crocker's  part,  although  but  a  third  of  faid 
Samuel's  Ihare  was  affigned  to  her..  4th.  That  the 
court  appointed  a  fecond  fet  of  free-holders  to  fet 
cut  her  dower ;  and  the  firft  fet  afterwards  did  the 
work,  and  made  return  of  their  doings  which  was  ac- 
cepted. 

Judgment  of  the  court  of  probate  affirmed. 

Three   queftions  were  made — ift.  Whether  the 
iridow  bad  not  loft  her  ri^bt  by  her  negle£t  for  fuch 
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«  length  of  timei  and  the  great  alteratioDs  the  eftatf 
had  andergone.  ad.  Whether  her  thirds  in  Samuers 
fhare  might  be  taken  indifcriminatel^,  or  muft  not  bt 
taken  a  third  from  eadi  purchafers  part.  3d.  Wheth^- 
er  the  fecond  appointment  of  free-hcdders  fuperfedeA 
the  firft. 

By  the  court — ^The  widow's  dower  is  paramount 
to  the  right  of  the  creditors  or  heirs,  and  it  is  not  in 
the  power  of  either  to  defeat  it.  It  is  the  duty  of  the 
heirs,  &c.  to  have  the  widow's  dower  afligned  and 
fet  out  to  her,  within  iixty  da^,  &c.  and  the  creditors 
of  the  heir  take  his  Ihare,  charged  with  that  incum- 
brance, if  this  hath  not  been  prerioufly  done*  And 
the  widow  hath  right  to  hare  her  dower  fet  out  with- 
out prejudice,  by  any  thing  the  heir  or  his  creditor! 
have  done. 

The  fecond  appointment  was  fo  made  as  it  did 
not  fuperfede  the  firft  j  their  doings  and  return  was 
yalid  and  good. 

Tillotfon,  &c»  ver/l  Bifhop. 

Jj^^JJ"  T?  RROR.  Bifliop  fued  TiUotfon  and  others  com-. 
^*s  committee  Mj  mittec  of  the  fociety  of  Chefterfidd,  for  infert^ 
foraflcflinsthe  mg  his  name  in  a  certain  rate  bill ;  d€claring  that  Ke 
fi*'"ort  of  Se  ^**  ^  baptift,  and  lodged  a  certificate  of  his  exemp* 
mmifter,  &C.  ^^^°  ^^^  the  clerk  of  faid  Chefterfield,  in  March)  A« 
vheabyiawhe  D.  1786;  that on the  tpth of  Fcbruaty,  A.  D.  tfd^ 
U  excited;  it  faij  fociety  voted  an4  laid  a  tax  of  one  petuiy  half 
th«  i^hwde-  penny  on  the  pounds  upon  the  lift  6f  A.  D.  1788  | 
claration  he  and  that  thc  defendants  inferted  his  name  in  faid  bill| 
fiicwi  himfclf,  with  the  fum  proportioned  to  his  lift  annexed ;  which 
the^mpdons.  ^^  ^^^  '^^  compelled  to  pay.  Plea  before  the  jttf- 
^  tice  not  guilty.  Judgment  mat  the  defendants  wers 
guilty,  and  for  the  plaintiff  to  recover. 

Error  afligned — ^That  the  plaintiff^s  declaration  is 
infufficient. 

Jugdment— Manifeft  error. 

^  By  the  court — ^It  does  not  appear  by  the  dedans 
tioiijj  but  that  fidd  tas  was  laid  for  tne  fupport  of 
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fthooling;  or  for  arrears  of  debt  incurred  before 
March,  A.  D.  1786}  whereas  the  exemption  goes 
only  to  minifter  and  meettng-houfe  t^xes  incunred 
after  the  certificate,  and  the  plaintiff  ought  to  ihew 
himfdf  to  be  Within  the  exemption. 

Rofc  "oerf.  Clark  &  Wife,  adminiftrators  of  Spi- 
cer,  her  former  hufband. 

PETITION  in  chancery  Ihewing;  that  hebought  ^^^^l 
I      a  piece  of  land  of  laid  opicer,  m  his  life  time,  againft  an  ad- 
for  forty-four  poinds,  and  gave  him  his  note  for  it ;  miniftrater  of 
at  the  fame  time  it  was  agreed  between  faid  Spirer  ^^f^^i^^ 
and  him,  that  he  fiiould  fet  up  a  fmall  frame,   for  tL^clainilMw 
which  he  was  to  have  ten  pounds,  to  be  endorfed  on  not  been exhib* 
faid  note  5  that   the,  petitioner  fet  up  faid  building,  itcd  and  allow- 
which  went  into  the  eftate  of  faid  Spicer  j  that  faid  ^ffi^ncr..*^ 
6picer  died  before  any  endorfement  was  made  of  it  the  ground  ol 
upon  his  note ;  that  his  widow  admlniftered  upon  frsiud 
his  eftate,  which  was   reprefented  and  found  to  be 
inueh  infdvent ;  that  ihe  prevented  his  exhibiting 
his  claim  to  the  commiffioners,  by  telling  him  ihe 
would  endorfe  it ;  until   their   commiflion  expired  : 
and  after  her  intermarriage  with  faid  Clark,  they  re- 
fufed  to  endorfe  it,  and  recovered  the  whole  note  and 
Intereft,  by  judgment  of  the  fuperior  court. 

Upon  a  hearing  on  the  merits,  the  court  found  the 
'fa£^s  as  laid  in  the  petition,  and  decreed  that  faid 
Clark,  &c.  pay  to  the  petitioner,  faid  ^^lo,  and  the 
intereft  from  the  time  of  his  performing  faid  work, 
upon  the  ground  of  the  original  agreement,  and  th« 
fraud  in  the  adminiftrators,  on  refufing  to  difcountit. 

Cheefl>orou^  verf.  Baldwin  and  Wife. 

Tr«  RROR  to  rcverfe  a  judgment  of  the  county  5;t^;;^g^f** 
JTj   court,  in  a  profecution  of  Baldwin  and  wife  vs.  may  not  join 
Che«fborottgh,  for  the  maintenance  of  a  baftard  child,  with  hw  wife  in 
bom  before   her  intermarriage  with  faid  Baldwin*  \^^^^^^^ 
To  this  complaint  the  defendant  demurred  and  took  tenance  of  a 
4ic  following  ezeeptionS|  vi;.  ift.  It  doth  not  appear  t>aftard  ehUd, 
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Iboni  before     in  what  county  the  child  was.  born.     2d.  That  the 

thdrintcnnar-  profecators,  fince  faid  complaint,  has  been  ia  court. 

That  the  order  ^j  the  permiflion  of  the  court}  have  made  a  fupple* 

for  maintcn-    ment  to  it,  hf  infertiug  in  it  that  (he  accufed  him  in 

ancemuftbcfor  ^h^  time  of  hcr  travail,  and  had  been  conftant  in  her 

mud  not^durt^  accufation.     3d.  That  the   huiband  and  wife  could 

the  plcafure  of  not  join  in  a  profecution  of  this  nature.     The  child 

the  court.         was  alledgcd  to  have  been  born  in  A.  D.  1786,  and 

the  complaint  was  dated  in  A.  D.  1790.     Judgment 

of  the  county  court  was,  that  the  complaint  was  fuf- 

ficlent,   and   upon   examining  the   woman  on  oath 

they  adjudged  that  faid  Cheefborough  was  the  repu- 

«  ted  father  of  faid  baftard  ;  and  made  an  order  that  he 

ifhould  {land  charged  with  the  maintenance  of  faid 

child,  with  the  mother,  &c.   during  the  pleafure  of 

the  court. 

Errors  affigned — ift.  That  faid  complaint  is  infuf-* 
ficient  and  ought  fo  to  have  been  adjudged.  2d. 
That  the  order  of  court  is  illegal,  being  for  no  cer* 
tain  term  of  time. 

Judgment — Manifeft  error ;  upon  the  laft  excep* 
tion  under  the  demurrer,  and  upon  the  laft  exception 
fpecially  affigned  for  error. . 

Root  diffcnted  from  the  opinion  of  the  court  with 
refjped  to  the  hufband's  right  qf  joining  with  the 
wife  in  a  profecution  for  maintenance.  The  reafon 
given  againft  it  is,  that  the  hufband  is  not  bound  to 
maintain  fuch  child.  Admit  this  to  be  true  ;  yet  if 
he  will  voluntarily  profecute  with  his  wife  and  re- 
cover maintenance,  he  will  be  bound  to  maintain  it— • 
otherwife  the  child  muft  become  a  public  charge. 
But  the  mother  is  obliged  to  maintain  her  child,  and 
the  hufband  marries  her  charged  with  that  incum* 
brance,  while  a  nurfe  child  ;  he  alfo  married  her  in- 
vefted  with  a  right  of  a£tion  for  the  maintenance  of 
her  child)  and  why  he  may  not  join  in  profecuting 
this  right  as  well  as  any  other  I  am  unable  to  com- 
prehend. It  is  certain  a  feme  covert  cannot  profc* 
cute  alone. 

This  point  was  adjudged  at  Windham,  March  A. 
'^    p.  1774,  in  the  cafe  of  Mary  Wafhbom  vs.  Henry 
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Lad.  She  recovered  againft  him  for  maintenance  of 
t  baftard  child.  He  brought  a*writ  of  crrortothe 
fuperior  court  in  March  A.  D.  1773  ^"^  rcverfcd  the 
judgment.  The  place  of  the  child's  birih  was  not 
mentioned  in  the  complaint.  She  entered  her  origi- 
nal compliant  as  though  it  came  by  appeal ;  and  pend- 
ing the  writ  of  error,  (he  married  one  Render.  Lad 
plead  in  abatement  that  fhe  was  a  feme  covert,  and 
could  not  enter  and  profecute  faid  fuit  alone  and  that 
her  hufband  could  not  be  joined.  Judgment  in  March 
1774  that  the  plea  was  infufEcient,  and  that  the  huf- 
band might  join  in  the  fuit ;  and  on  motion  the  place 
of  the  child^s  birth  was  inferted  in  the  complaint  and 
the  caufe  was  tried  upon  a  fpecial  iflue  of  accord  and 
fatisfaftion  by  the  jury,  and  verdi£t  and  judgment 
was  for  the  plaintiflFs  to  recover. 

Brewfter  verf.  Denifon. 

ACTION  of  ejedment  for  12a  acres  of  land,  in  an  adHon  o#. 
Iffue  to  the  jury.  ejc<ftmcnt  by  » 

purchaferun- 

The  plaintiff's  title  was  a  deed  from  the  adminif-  der  an  admin* 
trator  of  Col.  Gardner,  dated  the  loth  of  June  A.  D.  iftrator  againft 
X788,  given  purfuant  to  an  order  from  the  court  of  not  obj'cdt, th^ 
probate.  the  debts 'al- 

g,  lowed  by  th* 

The  defendant  fet  up  title  under  a  deed  from  faid  court  of  pro- 
Col.  Gardner  to  his  fon  Fredenck  Gardner,  dated  the  bate  wcreun^ 
.8th  of  Nov.  1780,  which  the  plaintiff  attempted  to  1*^ 
avoid  on  the  ground  of  its  being  fraudulent.    The 
defendant  attacked  the  plaintiff's  deed,  and  ofiered  to 
prove  that  the  debts  allowed  againft  faid  Col.  Gard- 
ner's eftate  were  unjuft  and  fraudulent.     But, 

By  the  court-— Not  admitted ;  the  plaintiff  is  a  pur* 
chafer  without  notice  under  an  order  from  the  court 
of  probate.  Frederick  Gardner,  under  whom  the 
defendant  claims,  is  fon  and  heir  to  faid  CoL  Gard- 
ner ;  and  if  the  debts  allowed  againft  faid  eftate,  were 
unjuft  he  ought  to  have  taken  his  remedy  by  an  appeal 
to  the  fuperior  court. 
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Alfred  liham  verf^  Townfcnd. 

laanataionof  '  A  CTION  of  cjeftmcnt  for  a  certain  lot  of  land 

cjcdhii«it  up-   £\^  and  buildings.     Iffuc  to  the  jury. 

on  the  ijencraJ 

ilTuc,  the  plain-  •     The  plaintiff  derived  his  tide  regularly  down  from 

J^^tth^dc  ^°^-  o'i^^^  ^"^•^^y  ^^^^'^  *  ^^^^  ^^^^  ^^^  ^^  ^> 

fendant  from    foas  Noah  and  Chancy,  dated  in  A.  D.  1767* 

dcnce  Ws  ^tltlc,  The  defendant  fets  up  title  under  the  heirs  of  Col. 
byfliewingthat  John  Bulkly,  by  force  of  a  deed  given  by  faid  Oliver 
thofc  under      jq  f^j^  John  in  A.  D.  1753. 

whom  he  claims 

have  failed  of  To  which  the  plaintiff  objedcd  J  that  faid  heirs 
^""a^^^b^  brought  dieir  aaion  for  faid  premifes'  againR  John 
twccn  other  WatTous,  Efq.  who  was  in  poffcffion ;  and  in  a  trial 
parties.  upon  the  general  iifue  to  the  jury,  verdt£):  and  judg* 

ment  was  for  faid  Watrous,  and  fo  the  tide  of  faid 
heirs  had  been  legally  tried  and  decided. 

By  the  court — ^The  defendant  is  not  concluded 
from  giving  his  title  in  evidence — as  it  does  not  appear 
to  the  court  upon  what  ground  the  heirs  failed  of  re- 
covering in  faid  a£lion, 

Norwich  verf.  Windham. 

tL^ttn  ^'  A  CTION  for  fending  one  Mary  Laughton,  a  pau- 
town  may  be  xX  per,  who  had  one  child  and  was  pregnant  with 
fiifjpeiided,  but  another,  to  the  town  of  Norwich ;  whereby  faid 
noth^i''"^^  town  was  put  to  much  coft,  &c.  in  their  fupport,  &c. 
STfo^c'mhCT    Special  iffuc  to  the  court. 

The  fa£J:s  were — Said  Mary,  before  her  intermar- 
riage with  faid  Laughton,  was  Mary  Spicer,  a  legal 
inhabitant  of  the  town  of  Norwich  }  that  in  A.  D. 
1785  (he  married  faid  Laughton,  an  Irifii  foreignery 
and  moved  with  him  to  Windham,  and  there  refided 
until  Jan.  A.  D.  1789  and  had  faid  child  bom  ia 
Windham,  and  was  likely  to  have  another,  and  faid 
Laughton  went  off  and  left  her,  not  having  gained  a 
fettlemcnt  in  any  town  in  this  ftate  or  country.  The 
faid  Mary  and  child  being  deftitute  and  in  want  of 
fupport,  was  removed  by  faid  Windham  to  the  town 
of  Norwich. 


tows. 
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I 

I  The  coutt  found  die  ifiUe  in  favour  of  the  defen- 

'  dantf ,  ftnd  gare  judgment — ^That  the  defendants  re«^ 

corer  Adx  coft* 

By  the  court — Said  Mary  was  legally  fettled  in  faid 
^  town  of  Norwich  before  her  intermarriage  with  faid 

Laughton  a  foreigner^  who  had  no  fettlement  in  this 
country  j  her  fettlement  thereby  was  fufpended,  but 
not  loft  i  upon  his  going  off  or  dying  her  right  of  fet- 
tlement was  recov^ed ;  for  a  perfon  doth  not  loofe  a 
fettlement  until  another  is  gained  in  fome  other  place* 

James  Rogers  vetf.  Ifaac  Tracy« 

INDEBITATUS  aflumpfit  for  the  rents  and  profits  An  aaion  of 
of  five  acres  of  land  from  March  A.  D.   1788  to  indebitatus  aT- 
irch  1789,  worth  f^o.    Plea  in  bar— The  ftatute  ^""^P^'  ^^'  '^f 

^cl      A         J         •     •  rents  and  prof* 

to  prerent  frauds  and  peijunes.  it,  of  land,  is 

,   Judgment— Plea  infufficient.    The  confideratlon  ""^J,^^  '^^ 

is  an  a^al  reception  of  the  profits^  upon  which  the  frauds  and  per- 

law  implies  ex  aquo  et  hno,    an  obligation  to  pay  J^ne** 

and  the  rents  and  profits  are  not  any  interell  in 

lands.    Befides,  it  is  an  agreement  executed  on  the 

part  of  the  plaintiff}  and  fo  not  within  the  ftatute. 

Brown  and  wife  vs.  Clark.    The  wife  when  fole,  fold 

her  land  to  Clark  for  ;^  14  ;  gave  a  deed  and  took  no 

fecurity  for  the  payj  but  his  parole  promife,  which  he 

afterwards  ref ufed  to  perform.     An  a£tion  of  affump* 

fit  was  brought  for  the  money,  and  a  recovery  had« 

which  was  affirmed  by  the  judgment  of  the  adjourn* 

ed  fuperior  court  in  A.  D.  1777  upon  a  writ  of  error, 

upon  the  principle  that  the  agreement  was  execv 

on  one  part,  which  took  it  out  of  the  ftatute. 

abridg.  title  agreement.     Gilb.  Court  of  Jp'of  Patrick 

Hannah  Dodge  n;erf.  Jofr  ■  jf^ 

tnujTut,  declaring  that  the  dcfen-  ^  »^>^n  ^  .      ' 

.itrator  to  Patrick  Robertfon,  and  Sm^at'lm 

PETrriONin  at  his  death  was  indebted  to  the  not  lie  againft 
1782  her  h«  of  ;f  43-12-10,  which  was  exhibited  *°  adminiftra- 
•wawithoutdtt  the  court  of  probate,  and  lands  fold,  aaefromS^ 
ders  from  faid  court  of  probate  for  the  intdUtc. 
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:  of  the  proportion  of  his  perfonal  eftate^  and  gave  his  real  cC 
iTctT'  "the*  ^*^^  *°  ^^  nephew  Jofeph  Dodge — ^whidi  will  is  as 
laiKL  follows,  viz.  "  I  give  to  my  nephew  Jofeph  Dodge 

«  my  ifland-farm,  my  houfe  and  lot  at  the  point» 
*  <«  and  my  wood  lot ;  and  in  confequence  of  the  bc- 
<<  queathments  to  him  faid  Jofeph,  he  fliall  honora- 
«<  biy  maintain  and  fupport  my  widow  HannahDodge, 
«  whom  I  (hall  leave,  during  her  natural  life,  with 
<<  every  thing  comfortable,  as  meat,  drink,**  &c.  &c. 
and  appointed  him  his  executor ;  that  (aid  executor 
informed  her  that  the  will  had  made  ample  provifion 
for  her  fupport.  and  thereby  obtained  her  confent  to 
its  approbation.  Further,  (he  ftates  that  the  debts 
fwallowcd  up  near  half  of  the  perfonal  eftate  \  and 
that  faid  Jofeph  had  fold  faid  ifland-farm  to  faid  La- 
thum,  and  the  houfe  and  lot  at  the  point  to  faid 
Brown,  which  are  worth  ^25  per  annum  ;  that  faud 
Jofeph  is  removed  out  of  the  ftate  and  (be  is  left  def- 
titute  and  in  want,   and  prays  for  a  remedy,  &c* 

Pica  in  abatement — That  the  petitioner  has  an  ad- 
equate remedy  at  law. 

Judgment — ^Plea  fufficient.     By  the  will  the  main- 
tenance and  fupport  of  the  petitioner  is  a  charge  upon 
the  ellate,  into  whofoever  hands  it  comes  -,  and  the 
ftatute  of  the  ftate  would  have  fubjefted  it  to  her 
maintenance  during  her  widowhood,  had  no  provif- 
ion been  made  in  her  hufband's  will :  And  (he  may 
enter  upon  the  eftate  and  hold  it  acainft  the  devifee, 
until  her  fupport  is  furniftied  •,  for  it  is  the  condition 
^pon  which  he  takes  and  holds  the  eftate,  it  being  a 
.^wu.  charge  upon  the  land,  which  runs  with  it- 

riage  v». 

inhabitani     Fobs  verf.  Brewfter,  &c. 

1785  ftic  man.- 

and  moved  with  hiii?   againft   them  as  debtors  to  ons 

until  Jan.  A.  D.  1789  ai»or  debtor. 

Windham,  =»nd  ^^I'^^^^ly  .^^xd  faid  Tracy  by  note 
Laughton  went  ofFand  left  her,  J    ^^  ^^^ 

fettlement  in  any  town  m  this  ftatt       J     ^'^^| 

faid  Mary  and  child  being  «|eftitutt^^°' £^^^ 

fupport,  was  removed  by  faid  Windr. 

of  Norwich. 


/A 
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Judgment — ^Plca  fufficient.  Vide  St.  John  w. 
Simeon  Smith  and  Redfield  vs.  Hilhoufe* 

Anne  Smith  verf.  Noah  Smith. 

A  CTION  on  bond  for  /"loo,  dated  March  A.  a  receipt  in 
J^^  D.  1776;  executed  by  faid  Noah  and  Jona-  full  of  all  de- 
than  Smith.  ™andt  rcfpc<ft-. 

ing  a  certain 

Plea  in  bar  (ets  forth  the  conditionjVhich  is — ^That  ^^^*  ^ondi- 
if  the  faid  Jonathan  ihall  pay  and  deliver  to  her,  cer-  Tr^J^l^^J^ 

•  1  1    .        1  «•  .  /•/••«   certain luman- 

tam   articles  enumerated  m  the  condition  of  faid  nuallv  difdiar- 
bond,  annually,  during  her  widowhood,   then  faid  ges  all  fums 
bond  fliould  be  void,  &c.  that  after  giving  faid  bond  ^"^^Vu^no 
faid  Jonathan  paid  her  ^^50,  and  on  the  26th  day  of  th°b0nditfdf. 
Jan.  A.  D.  1779,  ^*i^  Jonathan  paid  her  ;f  30,  and 
in  confideration  thereof  ihe  made  and  executed  to  him 
a  certain  writing  or  difcharge  as  follows  viz.  Received    ' 
/30  in  full  fatisfa£iion  of  all  demands  on  faid  Jona- 
than, from  th^  beginning  of  the   world  to  this  day, 
refpe£l:ing  all  bonds,  debts  or  demands  ;  whereby  he 
was  wholly  difcharged  from  the  bond  on  which,  &c. 

The  plaintiff  traverfed  the  defendant's  plea.  liTuc 
to  the  court. 

The  queftion  was  refpe£i:ing  the  legal  conftruftion 
of  the  difcharge.  The  court  find  the  iffue  for  the 
plaintiff.     And, 

By  the  court — ^The  difcharge  extends  to  all  de- 
mands upon  the  bond,  then  due  and  owing — ^but  not 
to  the  bond  itfelf,  nor  to  any  breach  which  has  hap- 
pened fince  the  giving  of  faid  difcharge. 

Aplin  verf.  Robertfcn,  adminiftrator  of  Patrick 
Robertfon. 

A  CnON  of  affumpfit,  declaring  that  the  defen-  ^  ^^^''^f^. 
/^  dant  is  adminiftrator  to  Patrick  Robertfon,  and  Stnpfit'will*  " 
that  faid  Patrick  at  his  death  was  indebted  to  the  notliea^fnft 
plaintiff  the  fum  of  ;f  43-12-10,  which  was  exhibited  ^^  adminiftra- 
tnd  allowed  at  the  court  of  probate,  and  lands  fold,  d°Jcfrom  t^ 
purfuant  to  orders  from  faid  court  of  probate  for  the  inteftatc, 
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payment  of  faid  debt,  and  the  mooley  reoBtrcd  by 
the  defendant  at  adminiftrator  aforefud,  for  the  pur« 
pofe  of  paying  faid  debt,  and  that  thereupon  he  be- 
came liable,  and  in  confideration  thereof  aiumed  and 
promifed,  &c. 

Plea — ^Non  aflunipfit*    Ifliie  to  the  court. 

Judgment — ^That  the  defendant  did  not  afliim^ 
and  promife.  There  was  no  difpute  in  this  cafe  about 
any  of  the  fafls^the  whole  queftloa  was  refpe^ng 
the  operation  of  law  upon  the  fa£^s.  In  fuits  brought 
againft  adminiftrators,  &c.  in  right  of  the  deceafed, 
the  firft  point  to  be  decided  is,  Did  the  deceaCed  owe  t 
Is  the  demand  jail  as  to  him  ?  This  being  decided  id 
favor  of  the  plaintiff*,  it  does  not  folio Wi  that  the  ad» 
miniftrator,  &c.  is  or  ought  to  be  liable  to  pay  it  out 
of  his  own  eftate.  This  is  a  Tery  different  queftion 
from  the  firft,  and  every  adminiftratcx',  &c.  ought  to 
have  an  opportunity  t5  be  heard  upon  both,  difttnAIy 
and  without  embarraflment,  according  to  the  fettled 
edablifhed  forms  of  proceeding  in  fuch  cafes;  which 
cannot  be  altered  for  the  better. 

N.  Brown  vetf.  P.  Wheeleff 

A  decti  cxecut-  A  CTION  of  ejeamcnt.  Iflue  to  the  court.  The 
cd  as  collcaor  jf\_  plaintiff's  title  was  a  deed  from  Jofhua  Brown, 
knd"  JiU  Daft  ^  colleftor  of  taxes,  who  fold  this  land  as  the  land  of 
thcpropcr^to  Jofiah  Grant  Hewit,  for  the  payment  of  faid  Hewit's 
ti  Soma  file  puT'  ta9(es,  and  figucd  thc  dccd  as  colle£tor.  It  appears 
cii^cr ;  aitho'  that  the  land  was  not  faid  Grant  Hewic's  land,  but 
foidatanotli.    ^jg  the  land  of  faid  Jofliua  Brown,  the  oolkaor. 

The  only  queftion  was — ^Whetiier  faid  deed  paffqd 
the  title  to  the  plauntiS^ 

Judgment — ^For  the  plaintiff  to  recover.  The 
deed  conveyed  all  tl^e  right  iaid  Joihua  Brown  had  in 
virtue  of  his  power  or  intereft ;  and  he  cannot  daim 
the  land  againft  his  own  deed  from  a  hcnafdt  pinvba* 
fer  fpr  4  valuably  confideration* 
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Middle/ac  Cmmty^  Jan.  Term^  A.  D.  1791. 

Bingham  ^verf.  Tully. 

T7*  RROR  to  reverfc  a  judgment  of  the  county  where  a  pa* 
r^  court  in  an  a£lion  of  afliunpfit,  Tully  vs.  Bing-  ^^^  ^^^^ 
haST;  declaring  that  on  the  2d  of  Auguft,  A.  D.  1784  SSri^  tfoST 
he  paid  to  the  defendant  five  pound  lawful  money  on  another  and 
account  of  an  execution  in  the  hands  of  (heriffWhit-  pays  it  over  ae« 
more,  in  favor  of  the  treafurer  of  the  ftate  againft  !^^^^J;*^ 
him  ;  and  in  confideration  thereof  he  executed  the  whom  it^iirc. 
following  receipt,  viz.  Received,  Lyme  Auguft  2d,  ceived,  it 
1784,  of  Elias  Tully,  ^5  lawful  money,  which  is  to  ^**'^*li?''  •. 
be  endorfed  on  an  execution  in  favor  of  treafurer  Law-  ^^^  *^^' 
rence,  in  Iheriff  Whitmore's  hands  to  colled,  as  by 
the  flieriff 's  letter  to  me,  £.  Bingham.     And  that  the 
defendant,  in  and  by  virtue  of  iaid  receipt,  promifed 
the  plaintiff  to  endorfe  faid  fum  of  ^-5  on  faid  execu- 
tion, in  a  reafonable  time  ;  which  he  has  never  done, 
&c. 

The  defendant  admits  his  receiving  faid  money  and 
giving  faid  receipt,  but  fays  the  plaintiff  ought  to  be 
barred '$  for  that  he  had  good  authority  from  faid 
iheriff  to  do  it,  and  that  foon  afteri  viz.  on  the  25th 
of  faid  Auguft,  he  paid  the  money  over  to  faid  Whit' 
more,  upon  faid  execution  againft  the  plaintiff,  on 
vhichwas  then  due  about  ^20;  and  faid  flieriff  re- 
ceived faid  money  and  gave  his  receipt  for  it,  which 
he  has  always  ftood  ready  to  deliver  to  the  plaintiff. 

The  plaintiff  prayed  oyer  of  faid  receipt^  and  recites  « 
it  in  his  reply,  which  is  as  follows,  viz.  *<  Received 
^  of  A.  Stevens  £s^  Elias  Tully  ^5,  of  P.  Riley  /8, 
««  amounting  in  all  to  /18,  all  oy  the  hand  of  E. 
^  Bingham,  except  i  S/dcdudled  for  his  fees,  Nor- 
«  wich,  Auguft  2Sth,  A.  D.  1784;  P.  Whltmore 
<'  flieriff."  And  the  plaintiff  fays  that  he  has  paid  the 
whole  of  faid  execution  and  fees  to  treafurer  Law- 
'  fence,  excluQve  of  faid  ^^5  j  and  that  faid  flieriff  had 
no  other  demand  upon  him  except  faid  execution  ; 
which  faid  flieriff  returned  tum  ejt  with  his  fees  en- 
dorfed upon  it}  withoutthatthatfaidflieriffWhitmore 


ii 
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received  faU  fum  of  the  defendant  which  he  receired 
of  the  plaintiflF,  all  in  manner  and  form  &c. 

To  which  reply  the  defendant  demurred — And 
judgment  of  the  county  court  was,  that  the  plaintiff's 
reply  was  fufficient. 

Error  afligned — ^That  the  county  court  ought  to 
have  adjudged  faid  reply  infufficient.  The  judgment 
of  the  county  court  was  reverfed. 

By  the  court — ^By  the  pleadings  it  appears  that 
Bingham  had  authority  from  fhenff  Whitmore  to  re- 
ceive the  money  from  the  plaintiff,  and  to  give  the 
receipt  he  did  ;  that  he  paid  the  money  over  to  faid 
(heriff,  on  account  of  faid  execution,  took  his  receipt 
for  the  benefit  of  the  plaintiff,  and  ever  held  it  ready 
for  him ;  which  was  all  that  the  defendant  could  do. 
If  the  money  has  not  been  endorfed  or  applied  to  the 
plaintiff's  benefit,  (heriff  Whitmore,-  and  not  the  de- 
fendant, is  liable* 

Gates  verf.  Jones. 

Although  an  A    CTION  on  a  note  for  ^  JO  vouched  by  two  wit- 

arbitration  J^^  neffes :  By  the  pleadings  it  appeared  that  this 
note  18  for        ^5^3  ^n  arbitration  note ;  that  the  award  was  for  /*  1 8. 

more  than  £ao  *» 

yet  if  neither  Judgment  in  the  county  court  was  for  the  defcnd- 
fubmittcd"  r  ^^^*  ^"^  *^  plaintiff  appealed  ;  and  now  the  defend- 
thc  award  ex-  &nt  pleads  in  abatement  of  the  appeal,  ift.  That  the 
ceediCzothe  note  is  for  moncy  only,  vouched  by  two  witneffes. 
^*^bl*'*^*^  ad.  TTiat  neither  the  original  matter  fubmitted  to  ar- 
'^^^^  ^*  bitration,  nor  the  award  amounted  to  ;^2o. 

Judgment — That  the  plea  is  fufficient  upon  the  lafl: 
exception ;  becaufe  that  the  award  and  the  matters 
of  controverfy  concluded  by  it,  conftitute  the  value  of 
the  matters  in  difpute,  in  this  adion.  Vide  Steaveos 
w.  Bafs,  Fairfield,  Auguft  Term,  1789. 

Fuller  'oerf.  Hancock. 

The  time  the  IT  RROR  ^o  reverfe  a  judgment  of  the  county 
U.S.  were  en-    1l  a  court,in  ana£lionofdebt,Hancock  ttf.  FuUcr  & 
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ikclaring  on  a  bond  given  to  Thomas  Hancock,  dated  gagccl  in  war 
the  agthof  January,  A.  D.  1761,  conditioned  to  pay  r}»»jpB"^« 
jf  282 :  19 : 7  lawful  money,  by  the  i  ft  of  June  then  p^cd  from  the 
next,  with  lawful  intereft ;  writ  dated  18th  of  0&.  19th  •£  April 
A.  D.  1786.  ^r^'V^I^ 

'  of  Apnl  A.  D, 

Plea  in  bar — ^The  ftatute  of  limitation ;   and  that  '783.  ^^^ 
the  caufeof  adiion  accrued  more  than  feventeen  years        u  !?^^ 

m     r  1         1  «•  •  ri         !•./*-•    on  a  bond  do 

before  the   date  and  impetration   of  the  plamtiffs  not  favcit  from 
writ,  exclufiveof  the  time  this  ftate  was  engaged  in  the  ftatutcol 
war  with  Great-Britain.  limiutioa 

Plaintiff  replies — ^That  he  ought  not  to  be  barred  ^ 
becaufe  he  fays,  that  on  the  30th  of  Nov.  A.D.  i782> 
certain  provifional  articles  for  the  eventual  reftoration 
of  peace,  were  agreed  upon  at  Paris,  by  the  commif- 
fionersof  the  belligerent  powers  to  be  inferted  in  and 
to  conftitute  the  treaty,  between  the  crown  of  Great- 
Britain  and  thefe  United  States ;  but  not  to  be  con- 
cluded until  a  treaty  of  peace  fhould  be  entered  into 
between  Great-Britain  and  France.    And  the  prelim- 
inary  articles  of  a  treaty  of  peace  between  Great-Brit- 
ain and  France,  were  (igned  on  the  20th  of  Jan.  A. 
D«  1783  ;  and  the  ratification  of  faid  articles  were 
exchanged  on  the  3d  of  Feb.  A.  D.  1783  ;  and  on 
the  2o£  of  Feb.  A.  D.  1783,  a  declaration  of  the  fuf- 
pcnfion  of  hoftilities,  was  agreed  upon  at  Paris,  be- 
tween Great-Britain  and  the  United  States,  and 
publifhed ;  and  on  the  3d  of  Feb.  A.  D.  1783,  it  waa 
agreed  between  Great-Britain,  France,  Spain,  and 
Holland,  that  hoftilities  (hould  ceafe,  and  a  reftora- 
tion of  all  captures  made  in  the  channel  after  1 2  days» 
and  of  all  made  after  one  month,  from  the  channel 
and  north  feas  as  far  as  the  Canary  Iflands,  inclufively, 
whether  in  the  ocean  or  Mediterranean;  and  fronvthe 
Canaries  as  far  as  the  equator,  after  two  months  ;and 
laftly,  after  five  months,  in  all  other  parts  of  the  world 
without  further  defcriptiqn  of  time  and  place  :  And 
on  the   14th  of  Feb.  his  Britannic  Majefty  iifued  a 
proclamation  enjoining  upon  his  fubjefts  a  ftrid  ob- 
servance of  faid  articles  ;  and  on  the  nth  of  April, 
A.  D.  1783,  a  proclamation  was  iiTued  from  the 
Congrefs  of  the  United  States, reciting  faid  articlesof 
agreementjand  enjoining  upon  allthecitizens  a  ftrift 
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obfenrance  of  tliein^  and  a  cefiation  of  hoftUides  todk 
phce  agreeable  to  (aid  articles,  and  was  never  after 
recommenced ;  and  the  definitife  treaty  of  peace  be-* 
tween  Great-Britain  and  tbefe  United  States,  was  not 
finally  agreed  upon  and  concluded  by  their  refpeAive 
minifters  plenipotentiary,  until  on  the  23d  day  of 
Sept.  A.  D.  1783,  when  the  fame  was  done  *,  and 
faid  definitive  treaty  was  not  ratified  by  the  United 
States  in  0>ngre(s  afiembled,  until  on  the  14th  of 
Jan.  A.  D.  1 784  ;  by  which,  a  final  end  was  put  to 
all  hoftilities  i  prifoners  taken  in  war  to  be  releafed^ 
armies  to  be  difbanded,  garrifons  to  be  withdrawn, 
property  and  papers  taken,  &c.  to  be  delivered  up. 
And  the  provifional  articles  were  not  to  be  carried 
into  full  efied,  until  the  final  ratification  of  the  de«^ 
fimtive  treaty ;  and  that  the  war  was  not  terminated 
until  the  definitive  treaty  was  agreed  upon,concliided 
and  ratified  as  aforefaid.  And  the  plaintiff  further 
lays  that  the  defendant  made  fundry  payments  on  faid 
bond,  viz.  in  Jan.  A.  D.  ij62f£42f  which  isendori^ 
cd  ;  in  July,  A.  D.  1765,  ^5  j  in  Dec.  176^,  £20  ^ 
in  Dec.  A.  D.  I768,j^i9;  mNov.  A.D.  1772,  £66  i 
in  Nov.  A.  D.  17731  j^3o  y  all  endorfed  on  faid  bond  ; 
and  in  Dec.  A.  D.  1784,  the  plaintiff  demanded  of 
the  defendant  payment  of  the  remainder  of  faid  bond  y 
and  the  defendant,  by  letter  under  his  hand,  prom- 
ifed  the  plaunfiff  to  pay  him  the  bs^kmce  dtte  on  faid 
bond  the  fpring  following,  but  never  has* 

Defendant  rejoins — That  the  only  material  differ* 
ence  between  the  provifional  articles,  and  the  defini« 
tive  treaty,  confifts  in  the  introduflory  claufes  ;  and 
traverfes  his  acknowledging  faid  debt  in  Dec.  A.  D. 
1784,  and  his  promifing  by  letter  to  pay  it.  Plaintiff 
demurred ;  and  county  court  gave  judgment,  that 
the  rejoinder  of  the  defendant  was  imumcient ;  and 
for  the  plaintiff  to  recover. 

Errors  affigned — That  a  right  of  a£lion  accrued  oa 
fiiid  bond,  the  ad  of  Jvnei  A.  D.  1761 ;  that  the 
tinK  this  ftate  was  engaged  in  the  war  was  frcmi  the 

gth  of  April,  A.  D.  1775,  to  the  3d  of  April,  A. 
1783,  only;  and  that  more  than  17  years  had  e* 
lapfed  from  £iid  ad  of  Jme,  when  the  right  of  adiM 
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/)Marued»  and  thie  date  and  impetration  of  the  plain*' 
tiff's  writ,  after  expunging  the  time  of  the  war. 

JudgtacAt-^Manifcft  crrot. 

By  the  cojirt-^The  dme  which  the  (late  was  enga« 
ged  in  the  war^is  to  \k  comiKuted  from  the  19th  of 
April,  A.  D.  1775,  to  the  3d  of  April,  A.  D.  i783> 
when  the  armiftice  took  place  in  America,  and  was 
never  after  interrupted ;  and  that  endorfements  upon 
a  bond  doth  not  ilalre  it  out  of  the  ftatute  of  limitation* 

Beach  wff*  Canap. 

ACTION  of  ejeOmentk    Plea  no  wrong,  &€•  peJlUVS^ 
Iflve  to  the  court*  upon  land,  that 

the  deUor 

Plaintiff *is  title,  the  levy  of  an  execution.    The  chofe  an  ap- 
officer's  return  was,  Aug.  7th  A..D.  1790,  by  direc-  P,™^"^^J^  ,^ 
tion  of  die  creditor's  attorney,  I  levied  upon  certain  Jhourfi^doth 
•lands  of  the  debtor  bounded  as  follows,  &c.  viz.  def-  not  appcar.in 
cribcs  the  laijd,  and  the  creditor  chofe  one  man  to  be  ^^  oflScer's  re* 
an  appraifor  and  the  debtor  chofe  one  man  to  be  an  ap-  JJJ^^*  ^^•^. 
praifor  and  the  creditor  and  debtor  agreed  upon  ous  dorajod  of 

ibr  the  third  appraifor,  all  indifferent  free-holders  of  money,  Sict 
the  town  of        who  being  duly  fworn,  appraifed  faid 
land  as  the  law.direds,  at  £        lawful  money. 

'  The  defendant  excepted  agsunft  the  title  bf  the 
plaintiff,  becaufe  it  did  not  appear  by  the  officer's  re- 
turn, that  he  had  made  demand  of  money,  &c.  pre- 
vious to  his  lev3ring  on  the  land ;  which  the  law  made 
requi£te,  and  without  which  no  ride  could  be  created. 

Judgment — ^For  the  plaintiff  to  recover. 

By  the  court— The  ftatute  makes  it  the  dutv  of  the 
officer,  to  repair  to  the  debtor's  ufual  place  of  abode, 
-and  to  make  demand  of  itioney,  &c.  to  fatisfy  an  ex- 
ecution, where  it  can  be  done,  previous  to  his  levying 
-upon  land  i  and  the  officer  might  be  liable  to  the 
debtor,  in  fuch  cafe,  for  not  doing  his  duty  }  but  i( 
might  be  attended  with  ill  confequences,  as  tocrediti* 
•rs  and  pdrcbafers  under  executions,  if  the  levy  under 
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foch  circumftancct  fliQuld  be  voiii  but  is  tUft  ciA^ 
the  debtor's  being  notified  of  tho  \ttj  ami  chooGng 
one  appraifor  and  agreeing  to  t  thivd|  vithoiit  tnj 
objedioni  induces  a  ftrong  prefamption,  that  the  oi* 
ficer  had  made  proper  demand ;  or  dial  tke  debiof  at 
ihat  time  a^teed  to  iMre  it,  andtkal  the  bnd  Ikookl 
be  taken. 

Same  point  was  determined  bjr  court  rad  Jury  in 
an  adion  Gold^  &e.  w.  Carringtonj^  at  Hartfofd  adr 
journed  fupcrior  court,  A.  D.  1773  >  ^^^  officer's  rc^ 
turn  was,  that  by  dire&ion  of  the  creditor  he  levied 
the  execution  onland,  and  the  debtor  chofe  one  of  the 
appraifors,  &c.  and  no  return  was  made  of  any  de- 
mand of  perfonal  eftateonthe  execudon;  and  liot- 
withftanding  this  exception  was  taken  to  the  plain* 
tif's  title^  th^  plaiutiff  recQYered  th^  land- 

Starr»  admimftFaitor  de  hmit  mm  of  Catharine 
Whitehe^^  verf.  Benjamin  Henihaw,  adnuiw 
iftrator  of        WalkoF,  deceafed. 

lEtereft  saiow.  Q  CIRI  FACIAS,  fliewing  that  Md  Caffharine,  ia 
t:r.\^^t  p  J«^TA.D.  17S7.  Tec^jeredjndgment^^^^ 
admimftntor  iupenor  court  agaiAlt  laid  nenlhaw,  tor  the  fum  of 
onthcgrauDd  / 1 40-6-6  lawfml  monej,  and  had  executiott  in  due 
^^^Jj^*-  form  of  law,  that  on  the  1 7tb  of  July  A.  D,  1788 
faid  Henihaw  made  and  fubfaribed  on  the  back  of 
faid  execution,  his  prpmife  and  eagagemci^t  in  coiv- 
fideratioa  of  forbearance,  and  of  two.  refc^TC^  Qf  air 
fembly,  to  pay  the  lawful  intereft,  frqip  the  tA  of 
Nov.  A.  D.  1787,  until  faid  execution  fliouldbe  paid  ; 
and  alfo  agreed  that  the  intefeft'  fhottld  be  colBt&ti, 
of  him  at  the  fame  time  and  manner  as  the  principal 
debt.  Praying  for  judgment  for  the  fums  in  faid  cxi^ 
ecution  and  alio  for  the  intereft  6:0m  &id'ad  of  NoY. 
A.  0-1787. 

The  defendant  demurred  to  tlue  declaration  \  and 
ai&gned  for  caufe  that  faid  declaration  was  doable, 
containing  two  diftinA  matters— but  did  apt  point 
out  wherein  the  duplicity  confifted. 
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Judgment-^That  the  declaration  is  fufficient,  and 
for  plaintiff  to  recover  the  principal  and  the  intereft. 

By  the  cour^««J}ttplicity  muft  be  ij^cially  pointed 
out  by  the  demurrer^  or  it  will  not  hold.  But  here  is 
fto  dupUdly.  It  k  not  double  nor  inoonfiftent,  to  aik 
for  the  intereft  upo&  the  judgment,  or  to  inforce  the 
Teafonablenefs  of  having  it  by  any  agreement  of  the 
partv  ot  a£tft  of  aflembly,  or  other  reafonable  caufe. 
As  the  daim  of  intereft  was  grounded  upon  the  agree- 
nient  of  the  defendant,  endorfed  upon  the  execution 
in  manner  aforefaid,  and  upon  an  a£k  of  aflembly, 
which  is  a  matter  of  record,  the  court  had  no  difficult 
fj  in  giving  judgment  for  the  intereft  with  the  prin* 
Cipal. 

Baily  wrf.  Smith. 

ACTION  cf  ejeAment  for  five  rods  of  land  and  Where  ne# 
a  houfe-    To  which  a  ipecial  plea  in  bar  was  TlhJr'tJt^ 

given.  travcrfcgocst* 

The  plaintiff  replied  and  a£Srmed  nfcw  matter  in-  thcfa^aiLdg- 
coafiftent  with  the  title  fet  up  by  the  defendant,  and  ed,  the  ptea 
travcrfed  a  part  of  the  fads  fct  forth  by  the  defendant  ,"?2  ^^^^ 
to  make  out  his  title,  and  concluded  with  averifi-  Jg©.*^     ^^^ 
cation. 

The  defendant  dcmortcd  fpecially ;  and  for  caufe 
dffiraed,  that  die  phiintiff  ought  to  have  concluded 
Id  me  country. 

Judgment — ^The  replication  fufficient.  Where  no 
fiew  matter  is  replied,  and  the  traverfegoes  to  all  the 
fa&s  alledged  in  the  plea ;  it  is  regular  and  well  to 
conclude  to  the  country.  For  in  that  cafe  a  perfeSb 
Ifluc  is  formed.  *  But  where  new  matter  is  replied,  or 
the  traverfe  does  not  go  to  all  the  fads  in  the  plea  ; 
the  reply  ought  to  conclude  with  a  verification,  to 
give  the  other  party  an  opportunity  to  anfwer  the 
new  matter,  or  to*demur  for  want  of  a  fufiicient  tra- 
verfe. .Cowper  575  Sayte,  &c.  w.  Minns.  2  Burr. 
772  ComwaUis  v/.  Savery.     3  do.  1725. 
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NezV'Haven  County^  Jan.  Term^  A.  D.  1791. 
Rofe,  &c.  n)erf.  Hays. 

forwsOlB.         xjL  tenant  by  the  curtefy.   General  ifliie  to  the  jury. 

Verdi^l  for  the  plaintiff's  and;^3o  damages* 

The  law  queftion  made  in  this  cafe  was— Whether 
a  tenant  by  the  curtefy  was  liable  for  wafte. 

By  the  court — ^He  is,  and  upon  the  fame  principle^ 
in  point  of  rcafon  and  juftice  as  tenant  in  dower. 

Edwards,  adnuniftrator  of  John  Lothrop  verf. 
adniimftrator  of  Botsford. 

h^th^'cUim^^  A  PPEAL  from  probate  for  accepting  a  report  of 
*ainft*Mi*kSbt  -^^^  commiffioners  upon  the  eftate  of  Botsford,  who 
venteilate^maT-  went  to  the  enemy.  Stating  that  faid  report  was  not 
appeal  from  the  made  and  returned  until  two  years  after  the  expira^ 
S^'Sffil  tionof  their  commiffion. 

an  Trre"  Uri-  ^'^^  *"  abatement— That  faid  Lothrop  had  not  any 
4y  m* 'thSr  apl  daim  allowed  by  faid  commiffioners  againft  faid  Botf* 
]poitumeat  or  ford -s  eftate^  nor  did  he  exhibit  any  to  them  for  al» 
return.  lowance ;  although  he  exhibited  a  claim  to  a  former 

fet  of  commiffioners  and  had  it  allowed}  yet  the  re- 
port of  thofe  commiffioners  was  fet  a$de  %  and  fe 
faid  Lothrop  was  not  a  creditor  that  hath  right  to  an 
appeal.    Demurrer. 

Judgment — ^Plea  infufficient.  Although  a  credi- 
tor may  not  appeal  becaufe  his  claim  has  not  been  aU 
lowed  by  the  commiffioners — but  if  he  has  an  cxift* 
ing  claim,  he  may  appeal  for  any  other  irregularity  in 
the  proceedings  of  the  courc  or  of  the  commiffioners. 
But  one  appeal  fairly  taken  and  purfued  muftbe  con- 
plufive  upon  all  others>  as  to  that  poi^t. 


Beach  verf.  Royce. 

_  f  eje£lment  for  certai 

polrcimr,  is  to  JL\  no  wrong!  &c.    Iffiie  to  the  court* 


•SK      A  ^'°^  ""^  ejeament  for  certain  lan^s.    Plea 
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The  tide  of  the  plaintiff  was  a  deed  from  the  dc-  be  confidcred 
fcndant  of  the  demanded  prcmifes,  dated  the         day  "j'and'Ifo^^ 

of  A.  D.  1 765 .  gainft  themort- 

The  defendant  produced  a  bond  from  the  plaintiff  ^^^j^^r/^^ 
of  the  fame  date,  with  a  condition  thereto  annexed,  mortgagee  hat 
that  upon  the  defendant's  paying  to  the  plaintiff  a  »  bond  for  the 
certain  note  for  the  fum  of  ^^480  lawful  money,  with  ^*        ^^^ 
the  intereft,  within  three  years  from  the  date  ;  he 
would  re-convey  faid  lands  to  the  defendant  i  and 
that  he  had  ever  remained  in  poffeffion  of  faid  lands> 
taking  the  whole  profits  to  himfelf  without  account, 
and  relied  upon  his  long  poffeffion  to  bar  the  plain- 
tiff of  recovering. 

Judgment — That  the  defendant  has  done  wrong, 
&€•  and  for  the  plaintiff  to  recover.        ^    • 

By  the  court — ^There  having  been  no  aQual  oufter 
of  the  plaintiff  by  the  entry  of  the  defendant,  and  the 
defendants  remaining  in  poffeffion  and  taking  the 
profits  under  the  circumftanccs  of  this  cafe,  is  to  be 
confidered  as  holding  not  againft,  but  under  the  plain- 
tiff, as  tenant  at  will  j  efpecially  as  the  defendant  by 
kis  note  had  fecured  the  annual  intereft  of  the  debt, 
which  is  in  lieu  of  the  annual  rents,  for  which  he  is 
now  liable.  Befides,  by  his  accepting  faid  bond  and 
condition  from  the  plaintiff  he  is  eftopped  from  claim- 
ing faid  land  without  paying  faid  note. 

Hezekiah  Johnfon  v^.  O.  Stanley,  £fq«  three 
feledhnen  and  two  Johnfons. 

A  CTION  for  wrongfully  and  illegally  appointing  Sclc<5hncn  wh« 
J\  an  overfeer  over  the  plaintiff,  without  any Juft  ^^^^^^  ^^^ 
or  legal  caufe,  on  puipofe  tg  injure  him,  &c.  rlea  jnan  in' an  ille- 
feverally  not  guifty.    Iffue  to  the  court.  gal  and  opprcf- 

five  manner  are 
Upon  the  evidence  it  appeared-^That  the  plaintiff  to  refpondin 
was  capable  of  managing  his  afiairs,  and  was  induftri-  dama^ct  to  die 
ous;  that  he  had  got  into  an  unhappy  difpute  with  V^^m^^^ 
fome  of  the  defendants }  froni  whence  arofe  a  num- 
ber of  law  fuits,  in  fome  of  which  he  was  plaintiff,  in 
fome  he  was  defendant:  That  the  fel^dmen  were  top 
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much  influenced  by  theparties  who  were  ag&iuft  the 
pl^itntifF,  to  take  this  ftep  %  firoai  whidi  in  about  three 
weeks  they  relcafcd  him. 

The  law  is— That  the  felodmea  lliaU  intfUk,  tec. 
and  if  they  find  any  of  their  inhabitants  redmcttd  or 
likely  to  b!e  reduced  to  want,  by  idletiefsf  mi&nanagCK 
jnent  or  bad  hufbandry  they  may  appoint  an  orcxkefy 
Ice. 

This  is  an  authority  to  the  felcftmcn,  to  be  c»er- 
ctfed  in  certain  cafes,  againft  the  general  rights  and 
liberties  of  the  citizens,  it  mud  therefore,  be  cau- 
tioufly  and  ftrifkly  purfued.  The  appointment  in 
this  cafe  is,  that  upon  complaint  made,  that  Heze- 
Jdah  Johnfon  is  likely  to  be  reduced,  by  law  fuits  and 
mifmanagement ;  we  do  appoint  Ifaac  Hall  his  ovciv 
fcer,  &c. — ^not  that  upon  infpcfkion  we  find,  &c.  nor, 
that  upon  his  being  cited  before  a  juftice,  it  is  founds 
&c.  So  that  the  writing  dates  no  legal  grounds  for 
the  meafure,  and  none  hang  proved  upon  the  trial  to 
have  ezifled,  tlie  court  was  of  opinion  that  the  de^ 
fendants  were  guilty,  except  Efq.  Stanley,  who  wai 
found  not  guilty  i  and  £1$  damages. 

Judge  Abams  and  Wolcott  were  for  ezcufing 
die  felcdmen,  upon  the  ground  that  they  a£led  in  a 
judicial  capacity  y  but  the  court  could  not  fee  rtafon 
fuflicient  to  excufe  them  on  that  ground* 
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Hiilhoufe^  Edwards,  &c.  verf.  NExm 

ACTION  of  ejeftment  for  a  houfe  in  New-Ha^ 
vAi,  of  which  they  were  feized  as  tenants  in 

tion  for  their  commou.  Plea — ^that  the  defendant  has  ddne  no 
common  eftate,  wrong  or  diflcifin,  8tc.    Iffuc  to  the  court. 

or  may  each  file 

feparatdy,  for  The  cafe  was — ^The  jflaintifi  weie  tenants  in  coat^ 
tiaMi^  lain.  ^^^  °^  ^^^  houfe,  and  fince  iffue  joined,  John  Lo* 
sifffliaU  recov-  *rop,  onc  of  thc  plaintiffs  had  conveyed  his  right  to 
craccordiag  to  a  third  perfon,  who  had  ccmveyed  it  to  the  ddfend- 
the  ri^  he  Mt*B  wife,  and  is  fince  dead.  The  fliares  of  two  other 
provo.  plaintifft  have  alfo  been  eoinreyed  to  Ac  defendtnt 

fince  the  commencing  of  this  aftionj  and  they  hatt 

iKtn  nonfttited. 
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Thk  oafe  wm  aigued  laft  cifcmt,  tnd  contiiiiied  to 

this  term  to  advife.  Several  points  were  made — ift. 
That  tenants  in  common,  cannot  join  in  an  a^ion  of 
ejectment,  ^t  each  muft  bring  an  a£kion  for  his  (hare* 
ad.  That  if  they  may  and  ought  to  join,  the  nonfuit 
«f  ^  pan  of  the  pkintiffs  is  a  sonfoit  of  aU ;  for  there 
18  no  fummon  and  feverance  amongft  tenants  in  com- 
mon, 3d.  That  a  releafe  from  fome  of  thepIaintifiTs 
of  tbeir  rights  to  the  defendant  muft  be  a  bar  to  all* 
4th*  That  the  defendant  being  a  tefaant  in  con[mion» 
cannot  be  found  guilty,  without  proof  of  fome  a£iual 
force  towards  the  plaintiffs.  And,  5th.  That  the 
plaintiffs  muft  recover  according  to  the  demand, 
which  is  of  the  whole  houfe,  whereas  the  defendant 
owns  three  (hares,  they  therefore  cannot  recover  in 
this  a£Hen.  The  court  was  of  opinion  that  the  de- 
fendant was  guilty,  and  that  the  plaintiffs  recover  ac- 
cording to  the  intereft  they  have. 

By  the  court«-'Fonner  dedfions  are  according  to 
the  Britiih  law,  that  tenants  in  common  might  not 
join  i  but  the  law  has  been  fince  fettled  in  this  ftate, 
that  they  may  join.  Summon  and  (everance  is  appli- 
cable in  Great-Britain  to  joiitt  tenants,  &c.  but  not  to 
tenants  in  common,  who  cannot  join,  there  being  no 
occaGon  for  it  i  but  in  this  ftate,  where  they  may  aU  ' 
or  apy  part  of  them  join,  a  nonfuk  iAJto  fome  ot  the 
plaintiffs,  has  the  cfk£t  of  a  fummon  and  feverance, 
and  the  reft  of  the  plaintiffs  may  proceed  for  their 
fhares,  the  nonfuit  notwithftanding  :  The  defend- 
ant's acquiring  a  part  of  the  premifes  pending  the  fuif^ 
can  have  no  operation  in  purging  the  original  wroi^ 
^  has  done  as  to  the  other  parts.  Nothing  is  more 
common  than  for  a  plaintiff  to  recover  in  ejedment, 
kfs  than  he  demands.  If  tenants  in  common  de- 
mand an  entirety  and  prove  a  rieht  to  a  moiety,  they 
will  recover  according  to  the  right  which  they  prove  i 
and  the  judgment  will  be  to  put  them  into  pofieflion, 
without  putting  out  him  who  is  rightfully  in,  in  virtue 
of  his  intereft. 

The  drfendant  in  this  cafe  had  difleized  the  plain* 
4is  before  he  had  any  right  m  the  houfe  and  beibre 
tbe  aftion  was  comneaced  i  his  acquiring  a  right  a£«» 
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tenrtrds  onty  gare  him  aright  to  roBUun  in  pofldEm 
with  the  plaintifli. 

Broom,  &c.  verf.  Henman. 

iiitercft  not  re-    A  CTION  of  debt  by  book.    Iffue  to  the  jury. 
ST'^tS"  -^  ^^^  plaintifis  claimed  intcreft  on  faid  debt  after 
book  debt.       ^^  became  due,  upon  the  ground  that  it  was  the  gene- 
ral cuftom  of  merchants  in  New-Tork,  and  had  been 
their  pra£lice  ever  to  charge  and  receive  it ;  but  by 
court  and  jury  it  was  difallowed. 

SheriflF  Fitch  verf.  Jones,  fie. 

ODabondto 

iadaantfy  the  A  CTION  on  bond  \  conditioned  to  fare  the  plain- 
^  drfiSfofa  j/^  ^  harmlefs  on  account  of  his  appointingjames 
depaty,  4ct  Reynolds  his  deputy  \  upon  a  hearing  in  damages  the 
aUowcd  forer-  court  allowed  the  plaintiff  all  his  reafonable  coft  and 
tTf  luit  a|amft  j^offox  each  adlion,  which  had  been  brought  againff 
STaS^Tt.'^  him  for  faid  Reynold's  default, 
iidet  the  coft. 


Fairfield  County^  Jan.  Term^  A.  D.  1791. 

John  Lawrence  ^u^Knap  &  Menzey. 

ImoT^lt  T>ETITION  in  chancery  5  (hewing  that     Lownf- 
craTpamw  thr  JL     ^^^  ^^  indebted  to  Plat,  for  which  he  saTC 
intcreft  in  the   his  note  and  a  mortgage  as  collateral  fecurity ;  which 
debt,  for  which  deed  was  recorded.    Plat  was  indebted   to  Huntery 
jfti'fAuritr!^   and  for  a  valuable  confideration  afligned  faid  note  to 
him  ^t  the  fame  time  delivered  him  faid  mortgage- 
deed.    Hunter  affigned  faid  note  to  the  petitioner  for 
a  debt  which  he  owed  him  and  alfo  delivered  to  him 
faid  mortgage. 

The  petitionees  attalched  the  mortgaged  lands  and 
had  them  fet  off  to  them  on  executions,  as  Plat's  ef- 
tate,  in  fatisfaflion  of  debts  due  from  Rat  Co  them* 


>Jti 
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The  petidoner  had  recorered  judgment  in  qeAment 
for  faid  lands  in  Plat's  name  and  had  taken  poffeffion» 
and  now  prays  that  the  petitionees  may  he  compelled 
to  releafe  to  him  their  right  and  title  to  laid  preiliifes» 
or  that  he  be  in  fome  way  quieted  in  his  tight  to  faid 
]ands» 

Thiscaufe  was  twice  argtied.     The  court  now 

S anted  the    petition  and   pafled  a  decree  againft  «     .     «^  ' 
cnzey ;  Knap  having  deceafed  pending  the  fuit,  for  5(^4987303?*^ 

him  to  releafe  all  his  right  to  faid  mortgaged  premi-  %  Burr.  979. 

fes ;  upon  the  principle  that  the  petitioner  owned  the 
•  debt  for  which  faid  mortgage  was  given  as  collateral 

fecurity*'— that  he  who  is  entitled  to  the  debt,  which  is 

the  principal  thing,  hath  right  to  all  the  collateral  fe- 
.  curitics,  given  to  enfure  the  payment  of  the  debt  ^  ef- 

pecially  as  in  this  cafe,  where  the  a£tual  delivery  of 

the  mortgage  accompanied  the  ai&gnmentof  thenote, 

of  which  the  petitionees  had  notice* 

Afterwards  a  petition  was  brought  agaijpfl;  the  heirs 
of  Knap  and  a  fimilar  decree  pafled  agamft  them-*^ 
notwithftanding  they  hadpurchafed  the  equity  of  re« 
demption  of  Lownfbury,  which  might  entitle  them  to 
vedeem,bat  was  no  b:^  to  die  petition* 

State  ^rf.  Bennet. 

INTORMATION  for  palling  a  counteifeit  guinea.  A  perJbii,  tuU 
Not  guilty  to  the  jury.  l^%t^^ 

One  Collins  was  offered  as  a  witnefs  and  objefted  ^^  *«  »  P"- 
to  for  the  foBowing  reafons :  Bennet  was  a  minor —  ^JJJJ^^^on* 
had  obtained  faid  guinea  in  a  fimple  manner  and  maj  be  a  wit* 
made  no  fecret  of  its  being  a  counterfeit ;  that  the  ^*>  unleft 
witnefs  had  made  virions  attempts  to  get  faid  guinea,  ^^^^^ 
on  pufpofe  as  he  declared,  to  have  Bennet  convidled  which  ezdudf 
in  order  to  entitle  himfelf  to  the  premium  of  j^io ;  Um. 
that  he  finall V  fucceeded,  by  giving  Bennet  two  dol- 
lars for  it ;  tnat  he  immediately  went  and  informed 
againft  Bennet,  and  offered  himfelf  as  a  witnefs  to 
convid  him. 

By  the  court-^A  witnefe  being  entitled  to  the  pre- 
auum  is  a  confequential  matter,  and  from  the  neceC* 
li 


♦;• 


FAIRFIELD  COtJKTT, 


Dansfatcn  huf- 
btiidt  are  not 
liable  for  the 
fupport  of 
their  wive* 
pATcntf. 


fitj  of  the  cafe  will  not  ezdcrdte  fafan,  althoiiglt  ;ttlef« 
fens  the  weight  of  his  teftnnony ;  but  where  a  wit* 
nefs  has  zStcd  fo  viiianous  a  part  as  CoUiits  by  tradii-^ 
cing  a  young  lad  into  a  crimr»  in  order  to  betray  him^ 
from  the  fordid  motive  of  obtaining  the  premium^ 
difcovers  fuch  depravity  of  heart,  as  wotdd  render  it 
dangerous  for  a  court  of  juftice,.  to^dmit  him  tDte& 
tify — ^he  was  therefore  rejeded.  ^JF* 

Sherman^&c*  veff.Nichds^ 

ERROR  to  reverfea  jodgmeift  of  the  county 
court  on  a  petition  brought  by  faid  Nichols  a- 
gamil  Sherman,  &c.  to  compel  them  to  OHitribute  to- 
wards the  maintenance  of  Jofeph  Hurd  their  wives 
father.  The  county  court  gave  judgment— That  they 
Ihould  contribute* 

Error — ^That  daughters  hnlbands  are  not  compel* 
hble  to  contribute  to  the  fupport  of  their  wivet  pa- 
rents. 

Judgment— ^Manifeft  error. 

The  ftatute  is— That  everv  perfon  who  fliall  be 
poor  and  impotent,  unable  to  tuppoit  and  provide  for 
themfelves  having  no  eftate,  ^ttjAenvovided  for, 
&c.  by  fuch  of  their  relation^g^^n||R  the  line  or 
degree  of  father  or  mother^,  ,g]nH)<l-fathcr^  orgraiid- 
mothipr,  children  or  grand-children,  IF^oTlnfficiettt 
alniity — ^fons-inJaw  are  not'wkhifi  the  line  or  degree 
mentioned  by  the  ftatute.  Kiiby^s  Rep^  ,1559  .Mattk 
vs.  Farfons»  &c. 


Towner  verf.  Phelps. 


X  TPON  a  writ  of  error,  adjudged — ^That  a  writ 


A  writ  which 

cdaad  return-  \^  which  has  bccn  fcrved  and  returned  cannot 
cd,inay  notaf-  have  an  cxiftence  as  a  writ,  for  anodier  purpoiCf  by 
^  ^^^  being  taken  out  of  the  files  and  ferved^  again. 
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Canon  verf.  AJbbot,  adminiftrator  of  Lemuel    • 
Moorhoufe,  deceafed. 

A  CriON  on  note  ^iven  by  faid  Lemuel.    Plea  tJw  rctntn  of 
jfnL    in  bar-^That  on  the  8th  of  Janl  faid  Moor-  commiflioae« 
fcoule'seftate.waareprefented  infohentand  commif-  ^°^^^^^ 
Coners  appointed  to  examine  the  claims  of  the  credi-  ji^enns  co^" 
tors  and  to  make  return  in  one  year;  that  they  have  clufive  agatnft 
made  a  return  of  debts  allowed^  to  the  amount  of  cr«dit<»fc 
£66^  ;  that  the  time  is  expired^  and  this  claim  was 
never  exhibited  nor  allowed. 

Reply-— That  after  (aid  return  was  made  an  addi- 
tion of£8o  was  made  to  the  inventory  of  faid  deceaf- 
ed's  eftate  ;  whereby  faid  eftate  appeared  to  be  folvent 
and  a  further  time  was  allowed  to  the  creditors  to 
bring  in  their  claims  to  the  commiflioners ;  who 
were  re-appointed»  and  the  plaintiff  exhibited  this 
claim  in  due  feafon  to  them. 

Defendant  rejoins — That  faid  eftate  is  infolvent^ 
and  the  plaintiffought  to  be  barred,  without  that  that 
laid  eftate  is  folvent  and  fufficient  to  pay  all  the  debts. 
Demurrer* 

.  Judgment--^41^t  the  rejoinder  is  fufficient.  The 
.doings  ofciajimfSoners.  are  oonclufive  upon  the  cred- 
.itors^  as  ^HljBH^^  whe|)ier  the  eftate  eventual* 
ly  proves  to  ffyilfthf  "*'  ^  !M>^  »  otherwife  it  would 
be  almoft  impraaicabje  ever  tohav^  fin  Itft^^?  frtf'*^**? 
'And  it  does  not  appear  by  theplaintiff's  reply  tliat  his 
'daim  was  ever  dlowed. 

The  cafeof  Ponderfon  vs.  Avery,  adminiftrator  of  N.  London, 

rMrs.  Avery  fettled  this  point.    That  was  an  aAion  ^^*  '^^i. 

.of  debt  on  book  \  the  defendant,  plead  that  faid  de- 

ceafed's  eftate  was  reprefented  infolvent,  commiffion- 

«ers  appointed,  to  whom  the  plaintilBF  exhibited  his  ac- 

.count  and  the  fame  was  difallowed  bv  faid  commif- 

.lioaers.    The  plaintiff  replied,  that  faid  eftate  was 

not  found,  to  be  infolvent,  but  was  fplvent  fufficient 

to  pay  all  the  debts.    Demurrer.     Judgment — ^That 

the  reply  was  infufficient.     This  judraient  was  af* 

ftcmed  in  the  fupreme  court  of  errors.^     ' — ~ — ^ 
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Samiiel  Brown's  executors  verf.  Burrd. 

A  general  con-  A  CTION  of  cji?£hnent  for  land.  Iffuc  to  the 
▼cyance,  made  JT^  jury.  Thc  plaintiflF*8  titic  was  the  levy  of  an 
rf d?h^*rf"^'  execution  againft  Beiiedifl,  who  was  former  ow- 
tate  for  the"     ncfof  the  land,  made  on  the        day  of  June  A.  D. 

benefit  of  Ma      1789* 

CfCdltOFS)  IS  ___ 

not  conclafiTc  The  defendant  fets  up  title  under  a  deed  from  faid 
upon  the  crcd-  Bcncdi^,  dated  in  Jan.  A.  D.  1789  to  all  his  crcdi- 
..  u^  j.r.  jQjg^  gj.^,gp^  Qj^g  Greenleaf,  the  plaintiff  being  one^ 
ef^ch  to  take  in  proportion  to  their  debts  ;  the  plain- 
tiffrefufeci  to  have  any  thing  to  do  with  Ae  deed,  and 
attached  the  land  and  had  it  fet  off  upon  executioii 
for  his  debt. 

The  queftion  in  this  cafe  was — Whether  Bennetts 
deed  of  his  lands  to  all  his  creditors,  except  one  waa 
good  \  or  was  a  fraudulent  conveyance  and  void. 

The  jury  found  a  verdifb  for  the  defendant.  The 
court  returned  them  to  a  fecond  confideration.  Judge 
Adams  and  Chauncet  were  for  acceptins  the  Ter« 
did.  The  jury  adhered  to  their  verdid  ;  but  it  ap- 
peared to  the  court  to  be  a  fraud  upoi^  t>ot|i  ^^e  jaw 
and  the  creditors  for  debtors  thus  to  convey  their  ef- 
tatesTpJ^teffng  whom  they  pleafed.  This  is  depriv- 
ing the  creditors  ot  tne  remedy  which  thc  law  givct 
thenTto  fecure  and  recof  ei  UiCir  (iCbBT 

The  cafe  of  Hovey  ys^  Clark,  &c.  adjudged  at 
Windham,  March  term  A.  D.  1788,  was  determined 
upon  thefe.principles,  in  favour  of  the  attaching  cred- 
itor, and  is  decifive  of  the  point  contended  for  by  the 
plaintiff  in  this  cafe.  There  the_deed  wygjrjven  fiar 
the  benefit  of  all  the  creditors^  Hovey  being  one,  re- 
fujed  to  taKe  by  tne  3eed,  and  attached  the  eftate,  ob- 
tatned  judgment,  and  haa  the  laild  let  fSIt  Upon  the 
execution ;  then  brought  his  a£^ion  for  thc  land  a* 
^ainft  the  defendants,  who  held  under  the  deed.  Ver« 
i\^  and  judgment  W9is  for  the  phiutiff  to  recover^ 
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IMchfield  County^  Feb.  Term^  A.  D^  1791. 

Welles  wfyi  Dexter. 

T  TPON  a  writ  of  error  it  was  determined ;  that  A^doa  of  debt 
^J    an  adioti  of  debt  upon  judgment  is  not  fuf-  J^*^*^^ 
tamable,  unlefs  it  appears  by  the  plaintiflF's  declaration  j^^  hmcm 
that  he  couldnot  have  the  effed  of  his  judgment  with-  the  plaintiff 
out  it ;  as  where  the  debtor  has  abfconded  and  con-  cannot  otho^^ 
ccaled  his  vifible  property,   and  the  plaintiff  muft  ^^'^J^ 
have  recourfe  to  a  foreign  attachment  for  fecurity  or  j 
the  like ;  otherwife  the  a£tion  will  be  confidered  ar 
unneceffary  and  vexatious. 

Skinner,  &c.  vetf.  Hendrick* 


ACTION  of  ejefiment,  for  x  6  acres  of  hnd*    If-  Parole  mm 
fue  to  the  jury.  **?!55  ■°*  "^ 

-'     '  Miffibleto 

The  plaintiff's  title  was  under  a  deed  given  by  E-  P«>vc  tl»t  a 
Bfha  Marfh,  to  one  of  his  fitters.  The  defendant  of-  KoLil^^^' 
fered  parole  evidence  to  prove  *  that  faid  Elilha  de-  party,  wat  up- 
Jivcred  faid  deed  to  his  fitter  upon  certain  condi<-  on  certain  p*- 
rions,  which  had  not  been  performed  i  and  fo  faid  yolcconditiww 
deed  was  void. 

By  the  court — ^Parole  evidence  is  not  admiffible, 
to  prove  a  deed  delivered  to  the  party,  to  be  an  ef- 
crow;  or  to  prove^any  parole  cftn^ttinnft^  which 
would  defeat  or  control  its  legal  effeft  and  operation. 
Holt's  Aept.  Duflinel  v/.Fa^more,  213 ;  Lotlirop  v/. 
Bulkley,  IVew-Haven  adjourned  fuperior  court,  Dec. 
1772  '9  where  a  parole  condition  was  plead  in  bar  of  a 
note  delivered  to  the  plaintiff,  and  Babcock  v/.  Stead- 
man,  adjudged  upon  a  writ  of  error,  that  ^  par^^^ 
conditfon  <;?ntift|  <l^f<:t^»  ^V  ^^wi»rr>1  o  i^^^y  ^^}\trp^^A 
direftly  to  i;1>e  prntpiflftg^Windham  adjourned  fti* 
pciior  court  December^erm,  A.  D.  1783.  ^     - 
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SeymooTy  &c  admimfttators  of  Baka-  ^oeff. 
Hine. 

k  ^STaSfif-  QCIRE  FACIAS  declaring,  that  faid  Baker  tccot- 
tntOTof  ftBof-  1^  ^^  ^  judgment  before  the  county  conft,  in 
fioert  upon  a  Luchfield,  in  Sept.  A.  D.  1 784,  againft  faid  Hine  and 
>»fg*y  **"  one  Tyler,  who  is  dead,  for  the  fum  of /xz«  debt, 
\^^^^^     u<i  49^  coft  \  which  has  norer  been  paid,  &c. 

SS^*^  The  defendant  plead  in  bar— That  faid  Tyler  was 
debtor^  payiag  attached  bj  faid  Baker  a  deputy  ffaeriff,  at  the  fuit  of 
the  creditor,  one  Dexter;  that  he  gave  bond  with  faid  Tyler  to 
*^'^f**!ih«  ^^  Baker,  for  hiti  appearance  at  court;  that  faid 
•^dlker^hM  Dextcr  recofcred  judgment  againft  (aid  Tyler,  by  de- 
pud  ind  for  fiaiult  for  the  fum  of  ^79-9  debt  and  coft,  before  the 
mtofc  county  court  in  Dec,  A.  D.  1783^  for  which  execu- 

tion tffued,  and  was  returned  mn  eft :  Upon  wMch 
£nd  Baker  recovered  upon  iaid  baU  bond  the  judgment 
mentioned  in  the  fcire  facias,  by  de£iult ;  that  foon 
after  he  fettled  and  paid  faid  Dexter  the  judgment  he 
recovered  againft  TTier;  and  in  confideration  of 
/8i-i-<,  received  the  ifth  of  Jan.  A.  D.  1786,  he 
cafcharged  him  irom  all  judgments  and  executions 
and  demands  he  had  s^inft  him,  on  account  of  his 
being  bound  (or  faid  Tyler. 

The  plaintifis  reply — ^That  after  faid  Baker  recov- 
ered  faid  judgment,  and  before  the  date  of  find  di£- 
charge,  he  paid  Col.  Adams,  attorney  to  faid  Deiter 
in  faid  caufe,j^3- 18-8  for  his  fees;  allfo  agreed  to 
-pay  faid  Dexter  his  debt ;  that  the  coft  taxed  in  favor 
of  fiiid  Baker,  and  his  fees  on  faid  execution  was 
/3*2-6,  which  hath  never  been  paid  ;  of  all  \^hidi 
the  defendant  was  notified  previous  to  his  taking  faid 
difcfaarge. 

The  defendant  tiavcrfiet  Bakei^s  haviagipaid.C<4* . 
Adams  his  fees  ;«aUb  hm.havi«g  ^agceed  to  fEiy .iaid 
Dexter,  and  the.  defendant's^ bewg. notified' thmoft 
previous  to  faid  fettlement  and  difcharge.     Upon 
which  the  parties  were  at  iflTue  to^tfae  jury. 

The  jury  found  that  faud  Baker  had  paid  Col.  Ad- 
ams his  fcesi  and  had  agreed  to  pay  Cud  Dexter  lu» 
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debt  (  of  ivlnch  ftud  Hine  wa»  notified^  and  tKerefore 
Ibund  for  the  plunti£F  to  recorcr  £t^  and  his  coft  1 
notion  in  arreft  of  judgment,  that  the  iflae  is  imma^ 
terial )  upon  the  ground  that  the  difcharge  of  the  ori» 
ginal  judgment  by  Dexter,  which  isa^eed  in  the  plead- 
ings, confequentiall J  difcharged  all  fubfequent  judg- 
ments^ which  were  dependant  upon,  and  in  aid  of  it. 

The  court  was  of  opinion — ^That  the  motion  was 
asifiifficient,  and^ve  judgment  for  the  plaintiff.  Ba^ 
ker  was  liable  to  I}exter  for  the  whole  debt  and  coft  \ 
tirhateTcr  he  paid  was  rightfully  paid  and  fo  far  dif- 
diaiged  Hine ;  if  Hine  afterwards  had  paid  Dexter, 
he  might  have  recovered  it  back  in  an  a&ion  of  inde- 
bitatus aflumpfit,  as  for  money  paid  by  miftake :  As 
to  the  coft  taxed  in  Baker*s  favor,  and  the  fees  on  the 
execution,  Hine  was  his  debtor  and  it  was  altogether 
at  Baker's  option  whether  he  would  take  Dexter  pay- 
nafter  or  not. 

Adams  verf.  JCellogg. 

"Y^  ETITTON  for  a  new  trial  in  a  caufe  appealed  Pttidon  fcr 
f;  '  from  probate,  and  heard  and  determined  at  "«^  ^"^  ■»* 
ffaf  tford,  in  Hartford  county.  SL^SSt  * 

Plea  in  abatement,  ampng  other  exceptions— That  ^Jj^J**^ 
the  petition  ought  to  be  brought  to  the  court  in  the 
county  where  the  original  came  was  tried.    The  plea 
was  judged  fnfficient. 

liyingfton  verf.  Bird. 

ACTION  upon  a  note ;  the  plaintiff  died  after  die  a  defendant 
fervice,  and  before  die  vetmm  of  the  writ  \  his  mar  not  intra* 
executors  enter  and  purfue  the  a£Hon~;  the  defend-  <*«5hnaiaf  is 
ant  on  die  ad  day  of  the  court's  fitting  filed  hb  bill  in  ^e^  ^ 
chancery,  upon  the  ftatote  againft  ufury  \  complain-  bm  filed  »- 
ing  that  faid  note,  by  the  corrupt  agreemeent  of  faid  V^  ^  ^^^ 
Livingfton  and  Bird,  hadi  included  in  and  fccured  by  gJ^JSSwJ 
it,  more  than  lawful  mtereft  at  the  rate  of  fix  percent 
per  annmiQ,  and  is  ufurious  and  oppreffive ;  and  o£» 
fcrs  himiielf  as  a  witncfs  to  prove  it.    Thi^was  ob- 
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jefted  to,  upon  general  priadpiesy  alfo  upon  ihe  {var-' 
ticttUr  fituadoa  of  this  cafe.  The  court  in  luch 
cafe,  is  direded  and  impoweredby  the  ftatute  to  pro- 
ceed in  fearching  out  the  truth  of  fuch  complaint,  as 
a  court  of  chancery,  by  examining  the  parties  upon 
oath,  or  in  any  other  way,  prop»  to  a  court  of  equi- 
ty ;  and  if  the  plaintiff  fhall  ref ufe  to  be  examine4 
upon  oath,  his  aOion  fhall  be  donfuited,  &c.  Courts 
of  chancenr  do  not  admit  parties  to  be  witneffes  in 
their  own  favor,  any  more  than  courts  of  law,  except 
for  a  difclofure,  and  in  this  cafe,  it  would  be  efpecially 
improper  and  unfafe,  as  the  original  plaintiff  is  dead, 
who  only  was  knowing  to  the  matters  complained  off* 

By  the  court — The  defendant  maynot  be  admitted 
to  teftify  as  moved  for;  the  defendant  may  appeal  to  the 
cottfcience  of  the  plaintiff  if  living,  and  call  upon  him 
for  a  difclofure  upon  oath,  of  the  fa£^s  alledged  in 
his  complaint,  and  this  is  agreeable  to  right  reaion,  to 
the  rules  of  proceeding  in  chancery,  and  is  clearly* 
what  the  ftatute  meant  and  intended  ;  for  it  provide^ 
that  in  cafe  the  plaintiff  (hall  refufe  to  be  examined 
upon  oath,  he  (hall  be  nonfuited.  If  the  defendant 
might  prove  his  complaint  by  his  own  oath,  there 
would  be  no  need  of  this  ptovifion. 

The  plaintiff  by  his  anfwer  to  the  bill  may  make  it 
neceflary;  nay  he  may  compel  the  defendant  by  ap- 
pealing to  his  confcience,  to  difclofe  on  oath  the  truth 
refpeding  his  own  bill ;  but  this  muft  come  from  the 
plaintiff,  and  cannot  be  upon  the  motion  of  the.de^ 
fendant.  The  pradice  upon  this  part  of  the  ftatute 
has  been  heretofore  rather  vague  and  uncertain  and 
very  little  may  be  derived  from  it,  which  goes  to  3- 
Inftrate  or  fettle  any  prindples.  The  original  prom- 
iflee  being  dead  may  be  the  misfortune^  of  the  defend- 
ant, but  doth  not  alter  the  law. 

Humphrey  verfl  Watfon,  &c. 

ag^iaft  the  ex*  A  CTION  on  bond.    Plea  in  bar— Tliat  in  Dec. 

prcf.cond^  J\  A.  D.  1773,  the  plaintiff  and  Titus  Watfon 

c^ot  be  ad-  ^^^^  partners  in  trade ;  that  in  A.  D.  1774  they  difc 

nitted.  folved  their  copartnerfhip  ;  that  laid  ccunpany  were 
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indebted  tofundrv  merchantg  in  New- York ;  that  the 
condition  of  faid  JDond  is  to  indemnify  and  faveharm- 
iefft  the  plaintiff  from  all  the  copartneribip  debts^ 
which  conunenced  in  Dec.  A.  D.  1773,  and  avers 
that  the  defendant  and  faid  Titus  had  fully  paid  all 
Cud  debtSi  and*  indemnified  the  plaintiff. 

Plaintiff  replies — ^That  the  faid  partnerfliip  is  de- 
fcribed  in  faid  bond  to  have  commenced  in  Dec.  A. 
D.  1773  ;  whereas  in  faft,  it  commenced  in  Dec.  A. 
D.  1772;  and  was  fo  meant  and  intended  by  faid 
bond  ;  and  that  there  is  a  debt  of /300  due  Mr.  Sea- 
bering,  contrafled  after  Dec.  A.  D.  1772,  which  has 
not  been  paid. 

The  defendant  rejoins — That  he  knew  of  no  part- 
nerfliip, but  the  one  defcribed  in  the  condition  of  faid 
bond,  and  trayerfes  its  being  meant  and  intended  by 
the  condition  of  faid  bond,  to  take  in  a  partnerihip 
which  commenced  in  Dec.  A.  D.  1772,  contrary  to 
the  exprefs  words  of  it.  The  plaintiff  demurs  fpe- 
cialiy. 

Judgment — ^That  the  rejoinder  oiTthe  defendant  is 
ftifficient.  It  not  being  competent  for  the  plaintiff 
to  make  an  averment  contrary  to  the  exprefs  words  of 
the  bond  }  befides  the  plaintiff  hath  not  {hewn  any 
breach  of  the  condition  of  faid  bond. 

Munfely  &c.  verf.  Sanford* 

ACTION  of  ejeament,  for  a  piece  of  land.    Plea  wiur«^  the  do- 
in  bar — ^That  fince  the  date  of  the   plaintiffs  q^iHrcs^titleto 
Writ,  one         Calkins  had  an  execution  again  it  the  the  lands  <ie- 
plaintiffs,  by  virtue  of  which  he  took  faid  land,  and  mandcd,  pen- 
had  it  fct  off  to  him  as  the  law  direiis ;  and  by  deed  fheVaVntlff 
of  bargain  and  fale  hath  conveyed  it  to  the  defendant,  muft  fail 
whereby  the  defendant  is  become  fei^ed  tliereof. 

Plaintiffs  admit  the  execution,  levy  and  deed  of  the 
defendant — But  fay  that  Tapping  Reeve,  Efq.  was 
their  known  attorney  in  Litchfield ;  that  neither  he 
nor  they  were  ever  notified  of  fiaid  levy  \  and  that  the 
bme  is  illegal  and  void. 

Kk 
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Defendant  rejcnns-^That  nekher  (aid  Caikini»  mv 
the  conftable,  who  levied  faid  execution,  knew  that 
iaid  Reeve  was  theiv  attorney,  or  that  the  pbintiffii 
lived  out  of  the  ftate.    Demurrer. 

Judgment-^Defendants  rejoinder  fufiicient. 
Bacon  ver/l  Minor. 

Ai^itne&inte-      A    CTION  of  defamation;   for  faying  that  the 

'^ffionotfaA  -/\  plaintiff  had  forged  a  certain  note.    Ifliie  to 

ortriai!Ly     the  jury. 

notjjc  a  wit.  Daniel  Minor  was  offered  as  a  witncfs  and  objeftcd 
to,  on  the  ground  that  he  was  a  joint  promiffor  in  Uid 
note,  and  is  fued  for  fpeaking  the  fame  words. 

By  the  couit— -Not  admitted  being  intCRftcd  in  dM 
^ueftion. 


Hartford  Couniyy  Feb.  Term^  A.  D.  ij^u 
Hathaway  verf.  GiUet. 

A  dq)uty  {her-  T7^  RROR  to  reverfc  the  judgment  of  a  juftice 

iff  cannot  be       f^  given  Upon  default,  in  an  aGion  upon  a  note, 

^^'1\     brSught  bv  GiUet  vs.  Hathaway ;  d^el^ring,  that  01-' 

cauic.  ivei'  Hanchet  was  a  deputy  (hjertff  ^  that  he  gave  bond 

for  the  plaintiff  at  praying  out  faid  writ;  that  he  wa$' 

the  officer  who  fervcd  £ala  writ ;  and  that  he  appeal^ 

ed  before  faid  juftice  2^  afttorney  to  the  plaiutiffi  and 

obtained  faid  judgment  by  default. 

Error  affigned — That  a  deputy  flieriff  may  sot  be 
bail,  officer  and  attorney  ip  the  fame  fuit. 

Judgment — Manifeft  error.  For  the  ftatnte  ex- 
prefsly  prohibits  a  depvty  flienf^s  appetring  ao  an  at- 
torney  m  a  caufc  in  any  cowrt. 
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Grifwold  verf.  Grifwold. 

ACTION  of  account.    A  depofition  was  ofiet-  ^raw^b  ^''Sc 
ed,  which  was  firft  drawn  up  by  the  plaintiff,  party  and  cop- 
copied  by  anothet  perfoo,  and  fwom  to  with  ibme  ied  by  a  third 
additions,  made  by  the  juftice.    It  was  ruled  out>  ^^°jl^^  *^" 
except  the  part  added  by  the  juftice. 

Humprey  ver/l  Pifon, 

A   CTION  of  ejeflment  for  land.     IfTue  to  the  free-holders,no 
jfjL  J^^7*    Determined — ^That  the  doings  of  free-  evidence  in  a 
holders  arc  nat  admiffibk  as  evidence,  in  a  trial  of  ^^J^^^^''^'*'^ 
title  to  the  land.  ^' 

Curtice  veff.  Mafon. 

J«T        t      •       1  «  •      r  .    A  writ  of  error 

N  a  pl^  m  abatement  made  to  a  writ  of  error,  it  muft  be  bro*t 
was  determined — TTiat  the  writ  of  error  muft  be  »«  ^e  county 
>ttght  to  the  couVt,  in  the  county  where  the  judg-  ^'^<^fctl*ej"4«- 

^  i-ir  It'  JO    ment  complain'* 

ment  complained  of,  was  rendered.  ed  of  was  ren« 

dercd. 

Williams  veff.  Francis.  * 

IT  was  determined  upon  a  writ  of  error — ^That  the 
death  of  the  plaintiff,  before  judgment  rendered 
againft  him  for  coft,  difcharged  the  bond,  given  for 
the  profecution  of  the  a£tion.  For  fuch  judgment  is 
not  only  erroneous,  but  void. 

Strong  veff.  Avery. 

XTrrRrr  of  error  to  revcrfc  a  judgment  of  the  H^^^J^*^ 
W    city  court,  in  an  a£l:ion  on  book,  Avery  vs.  Jff^declar^' 
Strong,  in  which  faid  Avery  declares   in  common  tion,  in  an  ao 
form,  and  is  defcribcd  of  the  city  of  Hartford.    Plea  "on  br#'t  to 
of  tender.     Verdidl  for  the  plaintiff.  ttt'L'ecar* 

Defendant  moved  in  arreft-^That  the  plaintiff  had  ^^jS^^^^/^^J 
not  averred  in  his  declaration  that  the  caufe  of  a£lion 
arofe  within  the  jurifdifiion  of  faid  city  court.     That 
two  things  were  requifitc  to  give  the  city  court  jurif- 


ft 


ftfio  HARTFORD   COUNTY, 

didion.  I  ft.  That  ooe  or  bodi  of  die  parties,  (hould 
live  in  faid  city.  2d.  That  the  caufe  of  a£bion  fhould 
arife  within  the  Ihnits  of  faid  city  \  and  which  muft 
appear  by  the  plaintiff  *8  writ  and  declaration.  This 
motion  was  adjudged  insufficient  by  the  city  court. 

Error  affigned— That  faid  motion  ought  to  have 
been  adjudged  fufficieot. 

Judgment — ^Manifeft  error.  The  city  courts  arc 
fpecial  limited  jurifdidiions  ;  and  il  ought  to  appear 
on  the  records  that  the  afHons,  which,  come  bdFore 
them,  and  the  caufe  of  a£bion,  are  withiiTtKcIr  jurif« 
diction.  This  not  being  (hewn,  it  doth  not  appear 
that  the  city  court  had  jurifdiflion. 

Herd  verf.  BifTel. 

f  arolecTideiice  A  CTION  on  note.  Iffue  to  the  jury,  on  a  plet 
not  adniifnblc  jf^  of  payment  in  part,  and  a  tender  of  a  fum  in 
comffi wri.  ^""-  0°*^^^  "°'«  wascndorfed,  AprU,  A.  D.  1789, 
Ijngs.  £^5^^3'A*  ^^^  '^^  defendant  produced  a  receipt  from 

the  plaintiff,  dated  23d  of  June,  A.  D.  1789,  for  the 
fum  o{£  1 5-1 1  i  the  plaintiff  faid  thefe  were  one  and 
the  fame  fum,  and  offered  parole  evidence  to  prove  it. 

But  by  the  court — ^Parole  evidence  may  not  be  ad- 
mitted t9_g9ptradiQ:  the  writinpr,  whiQh  muft  fpfak 
for  itfcif ;  and  the  receipt  and  endorfemcnt  are  fo 
different  dates^  and  for  different  fums. 


! 


Where  the  pen- 
alty of  8 


Treafurcr  verf.  Patten. 

ACTION  for  the  penalty  of  a  bond  given  to  o- 
blige  the  defendant  to  obferve  the  laws  refpe£^ 
^bed  by'L-  ^"«  «c»f«-  V^"^^^  f<*'  ^  jizintiff,  and  the  ^200 
•tc.the  court  penalty. 

lake  to  Chan*'      Defendant  moved  the  court  to  chancchr  faid  bond*t 

By  the  court— There  is  no  power  fliort  of  the  Ic- 
giflature,  can  do  it ;  for  it  is  the  fum  prefcribed  b^ 
an  a£l  of  the  legiflatur^. 


(cru. 


FEBRUARY  TERM,  A,D.  1791.  261  \ 

Williams  verf.  Wellesv  ■ 

J\  ETURN  of  auditors,  againft  which  aremon.  S^uf^ 
X\^  (trance  was  made ;  dating  fundry  miftak'eh  al*  proper  in  a  pe- 
lowances  in  faid  return,  which  at  the  hearing  the  de-  thionforanew  ^ 

fendant  was  unable  to  correfl: ;  but  is  now  abundantly  **??'»  ***^  ^?*" 

able  to  do,  &C.-  &C.  upon  a  remon. 

By  the  court — Such  an  inquiry  might  be  proper  in  ^  return  ofau- 
a  petition  for  a  new  trial ;  but  would  be  improper  to  diton. 
go  into  iipon  the  remonftrance. 


(trained. 


Tolland  County^  March  Terrrij  A.  D.  lygi. 
Buel  veff.  Davenport. 

ERROR  to  reverfe  a  judgment  of  the  county  a  bond  upon  a 
court,  on  a  replevin  bond.  rq>lcvin  h  in 

lieu  of  the 

Cafe  was — Davenport  attached  one  Baxter's  horfe  property  at- 
^oradebt.  Baxt^  replevied  him,  and  Buel  gave  ft*^*?^****®" 
bond  upon  the  replevin-  Davenport  obtained  judg- 
ment in  the  original  fuit  againft  Baxter  and  took  out 
execuubn  and  committed'liim  to  gaol.  Baxter^ took 
the  poor  prifoner's  oath  and  went  out  of  gaol.  Dav^* 
enport  then  brought  a  fcire  facias  upon  the  replevin 
bond,  againft  Buel ;  who  plead  the  aforefaid  matters 
in  bar.  The  county  court  adjudged  faid  plea  infuf- 
ficient. 

This  judgment  was  affirmed  by  the  fuperior  court. 
The  horfe  was  attached  and  holden  in  cuftody  of  the 
law,  to  fecure  the  eventual  payment  of  the  debt,  and 
the  replevin  bond  came  in  place  of  the  horfe,  and 
nothing  but  an  a^iual  payment  of  the  judgment  or  a 
releafe  from  the  creditor  could  difcharge  faad  bond. 

In  the  cafe  of  Webfter  vs.  Price,  it  was  adjudged 
on  a  writ  of  error,  at  Hartford  Sept.  fuperior  court, 
A»  D.  17739  that  the  replevin  bond  came  in  place  of 
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the  property  deftrained  or  attached,  and  that  the 
bondfman  had  no  alternative  but  to  pay  the  damage, 
or  return  the  property,  where  the  original  tidungor 
dellraining  was  lawful. 

Lewis  verf.  Lawfon. 

UPON  a  writ  of  error,  in  which  error  in  faft 
and  error  in  law  were  joined  j  a  plea  in  abate- 
ment was  put  in  on  that  account.  The  court  ordered 
the  error  in  fafl  to  be  ftrack  out,  and  reverfed  the 
judgment  for  the  error  in  law. 

Burbanks  verf.  Lee, 

[:^?fit  wii^;  XP  RROR  toreverfc  a  judgment  of  Jufticc  Foot  in 
lie  to  recover  1  ^  an  action  of  indebitatus  aflumput,  Lee  vs.  Bur- 
back  money,  banks  ;  declaring,  that  trufting  to  the  cad  of  faid 
^^mem"  *  Burbanks,  he  confefled  judgment  before  Juftice  Cady 
*  grounded  on  <>"  *  "^^^  ^^^  £4'^^'Of  when  £2  ^"^7  ^^^  due  there- 
tlie  confeifion  on,  which  he  had  been  obliged  to  pay. 
of  the  party. 

To  which  aAion  a  plea  in  abatement  was  given— 

I  ft.  That  faid  Jufticc  Foot  could  not  take  cognizance 
nor  inquire  into  Juftice  Cady's  judgment  to  rercrfe 
or  alter  it;  faid  plea  was  judged  infufficient.  The 
defendant  then  demurred  to  the  declaration ;  and  the 
juftice  gave  judgment,  that  the  defendants  plea  was 
infuf&cient  and  for  the  plaintiff  tb  recover  £  i-i6-o. 

Errors  affigned— ift.  That  faid  declaration  was  in- 
fufficient. ad.  That  (aid  juftice  had  not  anfwered 
the  ifTue  put  to  him. 

Judgment — Manifeft  error,  both  as  to  fubftance 
and  form.  Indebitatus  aflumpfit  will  not  lie  to  ie« 
cover  money  back  which  has  been  paid  upon  a  judg« 
mcnt  by  the  confeffion  of  the  plaintiff. 

.  Somers  verf.  Barkhempftead* 
A<aionof  trcf-  "¥71  RROR  to  reverfc  a  judgment  of  the  county 

ai^'MttndcW^  J^^  ^^^^^  *"  ^^  *^^^"  ^^  affumpfit,  brought  by 
utus"  aflfumpfit  Somers  againft  Barkhempftcad  fcnr  the  fupport  of  oq^ 
if  the  proper    Jeruftia  Tudman  a  pauper. 
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Pica  in  bar—- That  in  A*  D.  3  779  Robert  Tudman,  remedy  vhcre 
a  foreigner,  married  faid  Jenifha,  who  then  belonged  !^f"^[*|^*'J 
to  Staffiurd  ;  that  he  removed  and  lived  in  faid  Som-  f^own!" 
ersfour  years,  during  which  time        Billings  was 
his  bondfmah  to  faid  Somers  ;  from  thence  he  re- 
moved with  his  family  toBarkhempftead^  on  the  2d  of 
June  A.  D.  1788,  and  continued  there  to  the  xft  of  4^ 

June  A^  D.  1789,  when  he  was  removed  by  order  of 
the  fek£tmen  of  faid  town  to  Somers  with  faid  Jeru^ 
ttoi  and  his  family. 

Queftion  was — ^Whether  as  faid  Tudman  was  a 
foreigner,  he  could  gain  a  fettlement  by  comorancy. 

By  the  court — He  could  not.  Judgment  in  the 
county  court  was  for  the  defendants.  This  judg- 
ment was  affirmed  by  this  court — upon  the  ground 
that  the  plaintiff's  had  mifconceived  their  a£^ion ;  for 
if  they  were  injured  by  the  illegal  removal  of  faid 
Tudman,  &c.  to  their  town,  trefpafs  and  not  afTump- 
fit  would  have  been  the  proper  a£tion,  unlefs  the 
paupers  had  been  inhabitants  of  Barkhempftead. 

Stanifard,  &c.  heiri  of    Stoughton  wff.  Hide* 

A   PF^AL  from  the  judgment  of  the  court  of  pro-  Thehein  or 

/\   bate,  accepting  the  report  c^  the  commiflioners  crcditow,  have 

on  Sd  Stoughton's  eftate.  7rt:L'T' 

Caufes  of  appeal  were— That  faid  Hide  was  the  ^[,^'0?^ 
adminiftrator  on  faid  eftate  ;  that  he  reprefented  it  mSaooen,  al- 
infc^ent,  and  had  commiflioners  appointed  *,  that  he  lowing  debts  t» 
was  the  only  creditor  that  exhibited  any  claim  againft  ^^^  adminyb-** 
laid  eftate  ;  that  he  exhibited  and  had  allowed  by  faid 
commiflioners  a  debt  of  jf  394,  of  which  /170  con- 
fifted  of  articles  charged  on  book,  which  by  the  ftat- 
Bte  of  limitation  were  outlawed  ;  that  he  had  given 
no  credit  for  the  rents  of  a  valuable  farm,  which  he 
had  had  the  improvement  of  for  many  years^  and 
that  there  was  nobody  to  conteft  his  claim  before 
faid  commiffioners* 

Plea  in  abatement — ^That  the  commiflioners  were 
bylaw  the  only  judges  in  fuch  cafes  and  their  doings 
were  final  and  conclufive. 
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Jodgment— Plea  infufficienL  The  dciag$  of  die 
commii&oaers  are  final  and  concluiiYe  upon  the  cred<« 
itors  as  to  their  claims  ;  but  the  adminiftrator  has  a 
right  to  conteft  their  allowances  at  law  j  and  there  is 
the  fame  reafon  that  the  creditors,  where  the  eftate  is 
infolventy  and  the  heirs  where  it  is  not,  (hould  con^ 
left  at  law,  an  allowance  made  to  the  adminidrator  ; 
otherwife  there  would  be  nothing  to  prevent  his  get- 
ting any  allowance  he  pleafed,  in  his  own  favour  ; 
and  where  there  is  the  fame  reafon,  there  is  the  fame 
law. 

Thiscaufe  was  heard  upon  the  merits,  and  the 
judgment  of  the  court  of  probate  difaffirmed» 

Libret  verf  Cluld. 

^  r^iSd^  A  *^^^^  ^^^  "^^  returning  an  execution  by  the 
mTofficeTfor  ,m\.  ^^ctum  day,  commenced  long  after  faid  exccu- 
not  returning    tion  was  paid  and  returned,  and  no  fpecial  damages 

the  ciecution      alledged* 

within  the  re- 

turn  day,  after      By  the  court — ^The  adiou  IS  not  fuftainable  and 

the  execution    j^jgujcnt  forthc  defendant  to  recover  his  coft. 

t»  returned  and  -^      ^ 
fatiified. 

Moulton  wtf,  Burbanks. 

inanaaionfor  T]7  RROR  to  reverfe  a  judgment  of  a  juftice  in  an 
affault  and  bat-  f*^  aftion  of  aflault  and  battery  and  falfe  imprifon- 
i^rifotiCTi  '"^"^  brought  by  Burbanks  vs.  Moulton,  alledging 
an^gati^  *  ^^^  ^^  defendant  aflaulted  and  beat  him,  and  forged 
that  the  defcn-  Judice  Oady*s  name  to  a  writ,  by  which  he  was  faUe- 
dant  forged  a  \y  imprifoned.  Plea  not  guilty.  Judgment,  that 
lufticcsnanieto  A     a   r     j      ^  -u  c>       j        ^      o  ^ 

a  writ,  hy         ^^  defendant  was  guilty. 

ftawyfrn^lf.        Error  affignei-That  the  plaintiff's  declaration  !• 

oned  doth  not     infufficient. 

daration.  Judgment — That  there  is  nothing  erroneous  j    the 

plaintiff's  alledging  the  forgery,  is  only  by  way  of 
aggravation,  and  to  (hew  the  means  by  which  he  was 
falfely  imprifoned. 
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Orr  vetf.  Hancock. 

^^ETmON  in  chancer7  to  foredofe  the  tqmtj  of  if  tlieconditiQiA 
1;     redemption  in  an  eftatc  mortgaged  to  him  by  ^^Jl^!^**** 
Gen.  Pilmer,  which  was  afterwards  taken  by  execu-  ^SliSib!^? *" 
lion  to  fatisfy  a  debt  due  to  Gov.  Hancock.    At  the  furety  for  the 
time  of  taking  faid  mortgage  Gen.  Palmer  was  in-  mortgagor,  wid 
debted  to  Orr  fdr  orders  drawn  in  his  favour,  and  if"^"^^ 
for  his  being  furety  for  him  to  a  confiderable  fum,  ^  the  debts' 
fbppofed  to  be  ;f  300,  and  to  fecureOrr,  againft  thefe  more  or  left  for 
debts,  the  mortgage  was  given  ;  and  in  the  condition  7^^^^^ 
of  faid  mortgage,  the  fum  of  ;f  300  is  mentioned  be  i^Lgor  wifl 
the  debts  for  which  he  was  furety  more  or  lefs.    Orr  be  hSden  to 
^oved  that  the  debts  fecured  by  him  for  faid  Psilmer,  P*y  ^<»"  *ll  '*»« 
at  that  time,  were  ^^568,  and  that  thofe  debts  were  i^^l^^^!^ 
(ht  objed  of  the  mortgage,  although  the  fum  of  ^^  jod  was  faretyTb^ 
only  wasexprefled.  they  more  or 

The  court  decreed — ^That  Hancock  (hould  pay  to 
the  petitioner  the  fum  of  ^568  by,  &c.  or  be  fore« 
clofed  of  his  equity  of  redemption* 

Barker  veif.  Mary  Wales* 

\  PPE AL  from  an  order  of  the  court  of  probate  a  rfeditor  to 
jfV    in  appointing   commiffioners  and   accepting  an  infolvcnt  rf* 
thciTrcport  on  the  eftate  of  JJathaniel  Wales,  Efq.      ***'  '*"°°'  ^ 

Reafons  for  appealing  were^-That  one  of  the  com* 
mifliotters  was  a  creditor  to  faid  eftate  and  had  a 
large  fum  allowed  him ;  and  that  faid  commiffioners 
had  difallowed  a  juft  claim  of  faid  Barker,due  by  note. 

Upon  the  firft  reafon,  which  was  admitted  to  be 
true,  the,  commiffion  and  all  proceedings  in  the  court 
of  probate  upon  it,  were  fet  afide.  It  is  of  importance 
to  creditors, thatjudicious and  difinterefted  men  beap^ 
pointed  commimoners ;  as  their  doings  are  final  and 
conclufive,as  to  the  creditors,  where  tneir  claims  are 
difsdlowed  by  them. 

LI 


acommu&oQen 
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Fitch  verf.  Cdt,  &c«  esecuton  of  Jolcph  Coitr 

Indebitant  af-  A  CTION  of  indcbhatttft  afltimpfic  for^ao2»  had 
foinpfitwiil  not  j\^  and  received  by  faid  Jofeph  |  declaring  that  in 
Swfored^  A*  ^*  '7*^  ^^  ^»  indebted  by  two  notes  to  faid  Jo- 
fttR,torecoYer  feph,  one  foT  ;^2oo  and  one  for  ^552-14-1 1  lawJEiil 
nosey  back  money  ;  that  he  gave  two  mortgage  deeds  of  land* 
S^ul  mwi  '^^^  i}"^^  ^  coUatera!  fecurity ;  that  iaid  Jofeph 
^.  .in  his  life  time  fued  him  on  one  of  faid  notes  and 

compelled  him  to  pay  j^202  and  by  an  a£lion  ejeAed 
him  from  faid  mortgaged  premifes ;  that  fince  his  de* 
ceafe  the  heirs  of  faid  Jofeph  have  petitioned  and  ob- 
tained a  decree  foreclofing  his  equity  of  redemptioa 
in  faid  mortgaged  premifes,  and  that  the  fame  is 
worth  much  more  than  the  fums  due  \  that  the  con* 
fideration  on  which  faid  ;^ao2  was  paid  has  fauled  and 
that  in  equity  and  good  confcience  he  oueht  to  recov- 
er it  back  of  faid  executors;  that  the  defendants  are 
the  executors  of  faid  Jofeph  and  have  fufficient  aflets 
in  their  hands  to  pay  it ;  that  thereupon  and  upon 
the  matters  aforefaid  they  have  become  liable  and  af* 
fumed  and  promifedj  &c.  Demurrer  to  the  declara- 
tion. 

Caufe  was  continued  to  advife,  and  at  the  fuperior 
court  in  Sept.  A.  D.  1791  judgment  was — ^That  the 
declaration  was  infufficient. 

By  the  court — It  is  a  principle  in  chancery  not  to 
decree  a  foreclofure  unlefs  upon  examination  it  ap* 
pears  to  the  court  that  the  debt,  due  on  the  mortgage 
is  nearly  equal  to  the  value  of  the  mortgaged  premifes. 
This  was  confidered  and  determined,  when  the  decree 
of  foreclofure  pafled.  If  that  decree  is  not  right,  a 
petition  of  review,  and  not  an  a&ion  of  aflum^ti  is 
the  proper  remedy. 

Brewfter  verf.  Dana. 

A  note  for  w.  A  CTION  of  the  cafe,  declaring  that  he  delivered 
India  goods,  Jh\^  ^q  ^j^g  defendant  who  was  an  attorney  at  law,  a 
SriSfw  afa  ^^'^^^^  "o^«»  P^«"  ^y  Parmeb  to  Shubael  Gear 
note  for  w.  la-  for  yTao,  payable  in  Weft4iidiagoodS|  which  was  ea^ 


^ 


MARCH  TERM,   A.  D.  1791.  d6f 

dorfed  to  the  pUatiff  and  warraoCed  by  faid  Gear  to  dU  Rum  &  Sv 
be  recoYcrable;  that  he  inftruaed  the  defendant  fo  pfp^rti**!^- 
to  purfue  the  coUeftion  of  iaid  note,  that  in  cafe  the  a  bluk  ea- 
money  could  not  be  recovered  of  (aid  Parmela  he  doffciiient,tiU 
mieht  have  hia remedy  againfl:  faid  Gear,  which  the  fiU«ittpi»TOt 
defendant  engaged  to  do ;  that  the  defendant  obtainr  ^^^^^^ 
ed  execution  againft  faid  Parmelai  committed  him  to  wamntf  . 
prifon,  that  he  took  the  poor  prifoner's  oath,  and  the 
defendant  took  faid  Parmela's  note  diredly  to  the 
plaintiff  and  difcharged  fiud  execution  ;  whereby  he 
has  loft  his  remedy  againft  faid  Gear  upon  the  war- 
rantyyand  has  loft  faid  debt  £udFarmela  being  a  bank- 
rupt. 

Plea — That  the  defendant  did  not  undertake  and 
engage  in  manner  and  form  as  the  plaintiff  has  al- 
ledgM,  &c.    Iffuetothejury. 

The  evidence  as  ftated  and  agreed  to  was — ^That 
about  Sept.  1786  the  plaintiff  tent  the  defendant  a 
note  to  be  ceUeAed  on  ms  account,  of  the  tenor  fol- 
lowing, viz.  I  promife  Sfaubael  Gear  to  pay  to  him 
Z20  lawful  money  worth  of  good  merchantable  Weft- 
India  rum  and  fugar,  to  oe  delivered  at  Richard 
Spelman's,  &c.  on  or  before  the  15th  of  Tune  next, 
ifnot  then  paid  to  pay  intereft,  dated  16th  of  Feb. 
A.  D.  1786,  which  note  was  endorfed  Shubael  Gear  ^ 
that  afterwards  Zepheniah  Swift,  £fq.  inftruded  the 
defendant  in  behalf  of  the  plaintiff  to  profecute  faid 
note  in  fuch  way  that  in  cafe  the  money  (hould  not 
DC  obtained  from  Parmela  he  might  go  back  uponr 
Gear,  and  the  defendant  confidered  himfelf  bound  to 
follow  iaid  inftrudions  as  attorney  to  the  plaintiff. 

The  evidence  was  demurred  to  by  the  defendant, 
and  the  plaintiff  joined  in  the  demurrer,  and  the  jury 
were  diudiarged. 

The  court  was  of  opinion  that  the  evidence  was  in- 
fufficient  and  gave  judgment  that  the  defendant  did 
not  undertake  and  engage  in  manner  and  form,  &c. 

By  the  court— The  note  fet  forth  in  the  declaration 
Si  for  W.  India  goods  generally  ^  the  note  produced  in 
•videnoe  is  lor  Weftpladia  rum  and  fn^^ar  particularly^ 
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and  a  recovery  for  one  wovld  be  no  bar  to  an  aAioa 
for  the  other,  id.  A  blank  endorfementhas  no  cet^ 
tain  import  until  filled  up  with  fonaething  wrote  over 
it,  and  is  not  evidence  that  the  property  of  the  note 
belonged  to  the  plaintiff,  or  that  faid  Gear  had  war« 
ranted  it  to  him,  which  were  material  points  in  thtt 
cafe  and  which,  the  evidence  faikd  efientiaUy  of 
.   proving. 

Kegwin  verf.  Campbell,  &c. 

The  vcpdia        A  CTION  of  tTcfpafs  committed  on  land.    Plea — 

muft  anlwcr      £\  That  Jofeph  Campbell,  one  of  the  defendants, 

%  Ko^"*   ^^*  ***^^*  *"^  poffcffed  in  fee  of  the  land  on  which, 

caufe  of  arrefi.  &<^*    "^^^  being  traverfed,  the  jury  found  that  the 

defendant  was  not  feized,  8cc«    On  motion  in  aneft, 

l^ecaufe  faid  y^tiidt  had  not  anfwered  the  ifluCi  jndg* 

fnent  was  arreftcd  and  a  repleadejr  or4ered. 

floward  v^.  Lyoa. 

On  a  remoQ- 

ftrancetoare-  y^  ETURN  of  auditors.  Rembnftrance  againft 
lorT;  fhl"  they  S\  ^*^^  rcturft-That  the  audUors  had  ^owcd  arr 
have  allowed    ticles  charged  fince  the  date  of  the  4prit. 

charged fince  The  court  allowed  an  inquiry  to  be  made  of  the 
the  date  of  the  auditors  as  to  the  fa6i — becaufe  this  was  out  of  tl^eir 
writ-the  court  commiffion.    Finding  the  fa£k  proved  the  return  was 

will  inquire  of  r.  ^rt^  ^  * 

the  auditors  as  f^^afid^- 
to  the  fa^ 

^  Winflow  verf  the  heirs  of  Pari^urft, 

Thcheirt  of  a  T^ETITION  in  chancery,  ih^ivii^  that  (aid  ?ar- 

deccafedco-ob-  j^  kurft  and  one  Gleafon  were  jointly  bound  to  the 

pSabie  in^'   Petitioner  for  / 1 oo  which  had  never  been  paid  j  that 

chancery topay  ^^<^  ^^  death  of  faid  Parkurft,  judgment  and  execu- 

fhe  debt,  where  tiou  had  been  obtained  againft  faid  Gleafon,  and  re« 

^H^^hT*"*    turned  non  eft,  and  that  he  is  become  bankrupt }  tkat 

Eao^pt.        ^^^  Parkurft  left  a  plentiful  eftate,  which  has  de« 

fcended  and  come  to  his  heirs  the  petitionees ;  that 

faid  Gleafpn  was  his  executor,  but.  nevey  g^ye^  ^"g 

bond  for  af^thful  admUuftj^UC^u  $.  ^afi^.  ^^l^f  ]| 

without  renfedy  ^  law. 
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The  court  upon  inquirj  found  the  &£U  pcovid ; 
and  ordered  and  decreed  the  heirs  of  faid  Parkurft 
(hould  contribute  and  pay.  faid  debt  to  t}ie  petitioner 
in  proportion  to  the  intereft  they  fcverally  received  of 
their  father's  eftate. 

Carcw  verf.  Bond* 

ERROR  to  reverfe  a  juc^ment  of  a  jufticCf  in  an  Aaion  of  inde- 
adion  of  indebitatus  afiumpfir,  upon  a^  written  bitatus  affump- 
agrecmeutj  which  was  that  in  cafe   the  jH^ntiff^^^^H 
Ihould  be  reduced  to  vant,  the   defendant  wf>uld  kf  awrittenagrce- 
him  have  the  improvement  of  26  acres  of  land  or  £26  mcnt^but  an 
in  money ;  that  he  was  reduced  to  want  and  the  de-  J^^^^^/^ 
fendant  had  let  him  have  neither,  and  thereupon  hf  l^^^'^^ ' 
became  liable  and  aflumed,  &c« 

There  were  long  fpecialpleadings^  which  termina- 
ted in  a  demurrer  J  and  judgment  was  for  the  plain- 
tiff to  recover,  and  now  the  judgment  is  reverfed. 

By  the  .  court— Where  the  parties  have  entered 
Into  a  particular  written  agreement  refpefting  any 
matter,  the  remedy  for  any  breach  is  upon  the  agree- 
ment i  and  not  by  a£lion  of  indebitatus  affumpGt. 

Biffel  veff.  Southworth* 

ACTION  of  trefpafs,  declaring  that  the  defend-  where  aprf. 
ant's  cattle  got  into  the  plaintiff's  inclofure,  ^^jw'J^^^ 
bounding  upon  Nachauge  river  and  eat  up  his  corn  adjoining  pro- 
and  grafs,  $cc.    Plea  not  guilty.    Iffue  to  the  jury,     prietors,  that 

■       .  no  divifion 

The  fads  in  the  cafe  as  admitted  were*-Nachauge  fence  can  be 
is  a  fmall  river,  dividing  the  lands  of  the  plaintiff  and  ™dc  inthe^nc 
defendant  j  the  plaintiff  ploughed  and  mowed  his  omktcd*iiJ  the 
fide  and  the  defendant  paftured  on  hi&  fide  \  the  river  Uv,  and  muft 
was  no  fence,  and  it  was  impra£bicable  to  maintain  a  *>e  ruled  by 
fence  in  the  dividing  Hne  between  them,  and  very  ^^^Jl^^^  . 
difficult  keeping  a  fence  on  the  banks  of  th«  river  ;  comaMijttAioa 
the  defendant  turned  his  cattle  into  his  paft^re,  and 
they  went  acroia  the  river  into  the  plsuntiff -s  lands 
pn^l  eat  his  corn  axtd  ifrafs. 
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.  Verdia  upoa  fecand  crafideiatioiiy  was  for  the 
plaintiff. 

The  court  in  giring  their  rearons  to  the  jury,  a« 
greed,  that  where  a  river,  which  is  not  navigable,  di- 
vides between  two  adjoining  proprietors,  their  lands 
meet  in  the  middle  of  the  river  }  and  where  lands 
are  fo  fituated  thut  a  divifion  fence  eannot  be  main* 
tained  in  the  dividing  line,  it  is  a  cafe  not  provided 
for  in  the  ftatute,  and  muft  be  governed  by  the  prin- 
ciples of  reafon  and  juftice ;  and  he  that  keeps  cattle, 
muft  fo  keep  them,  as  to  prevent  their  injuring  the 
property  of  others.  The  impiovemcnt  of  lamb  by 
ploughing  and  mowing,  is  of  great  pnblic  utility, 
it  is  therefore  to  be  encouraged  and  proteded  ;  and 
the  defendant's  tumuig  hb  cattle  upon  lus  own  land 
knowing  of  the  fituation,  was  a  trefpafs  upon  the 
plaintiff. 

Eldredge  verf.  Town  of  Pomiret.  . 

TowBiiUble  to  A  CTION  for  negle£ling  to  repair  their  highways, 
'^Tto^iSd^*  Xx  and  particularly  a  certain  ftonc  bridge  over  a 
u^rcdbrthle'  ^^"  ^^  water,  which  was  fufiered  to  remain  in  a  dan« 
^fidency  of  scrous  (Utc,  by  means  whereof,  in  pafling  it,  hb  horfe 
tbcir  brid^^    f^u  through  and  broke  his  leg,  and  died ;  damage  ^ 

*  Plea — not  guilty.     Iffue  to  the  jury.    Verdi&  and 
judgment  for  the  plaintiff  to  recover. 

The  law  has  mad.e  it  the  datv  of  the  feveral  towns 
in  this  ftate,  to  keep  and  mamtain  their  highways 
and  bridges  in  good  and  fufficient  repair ;  and  who« 
ever  fuffers  damage  through  their  negle£lj  hath  a 
right  of  a&ion  to  recover  for  the  damage. 

Dewit  verf.  Stanifbrd. 

iffum'^fi^tSr  A  CTION  of  indebitotus  affumpfit;  declaring, 
aM  u^byoae  J^^  ^^  ^^  plaintiff  and  defendant  with  two  oth> 
partner  in  trade  ers  were  traders  in  company,  in  A.  D.  1784,  and  tn- 
againftanother,  dcbted  to  Mr.  Wcbb  by  note,  /ao7-6  j  that  faid  Mr. 
il^dl^'i^  Webb  has  recovered  of  him  t&  whole  of  (aid  deb^ 
soiamt.  amounting  to  ^^400  \  that  (aid  other  two  partners  are 
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Innkrupt,  and  it  is  the  dttty  of  the  defendant  to  pay 
«ne  half  of  it ;  and  fo  raifes  the  promife. 

Plea  in  abatement — ^That  there  had  been  large 
trade  and  dealings  carried  on  by  faid  company ;  that 
the  plaintiiFhad  received  large  Aims  of  the  company's 
money,  which  hath  not  been  accounted  for,  the  ac« 
counts  having  never  been  fettled.    Demurrer. 

Judgment — Plea  fuflScient.  For  it  would  be  im- 
proper and  impra£licab]e  for  the  court  in  this  a£lion 
to  fettle  and  ad}uft  thofe  accounts,  which  is  the 
proper  bufincfs  of  auditors  to  do,  in  order  to  find 
whether  there  is  any  thing  due  to  die  plain  tiff  or  not* 

Palmer  verf.  Corbin. 

ACTION  of  trefpafs,  committed  on  land.    Plea  An  avetnieot 
in  bar  a  difcharge-Which  is,  "Sept.  13th  ^^V^"";, 
1790,  received  of  Selab  Corbin  forty  ihillings  in  full  a  writtcadif- 
of  all  book  accounts,  and  of  all  other  demands,  from  cham,not  U^ 
the  beginning  of  the  world  to  this  day.*'  miffiblc 

Plaintiff  replies — ^That  he  gave  faid  dtfcharge  upon 
a  fettlement  of  their  book  accounts,  and  on  a  difpute 
they  had  refpeAing  a  fteer ;  that  the  tre^afs  com- 
plained of  was  not  thought  of,  nor  included  in  faid 
fettlement  or  difcharge  ;  and  is  wholly  the  intereftof 
one  Mr.  Talbot.    Demurrer. 

Judgment — Reply  infufficient.  The  words  made 
ufe  of  in  the  difcharge  include  this  trefpafs ;  and  an 
averment  contrary  to  the  words  of  the  difcharge,  it 
not  admii&ble. 


Barret  verf.  Hofmer. 


A 

the  pi 


Where  tnaii^ 


CTION  for  a  nuifance;  by  means  of  the  de-  ^*^^^^, 
fendant's  railing  his  mill-dam  and  overflowing  nfiuand  raifea 


plaintiff's  meadow,  &c.  dun  without 

fiaiitation,  a 

The  defendant  plead  in  bar'— A  grant  from  the  pro-  loDg  courfe  of 
prietors  of  Woodftock,  to  William   Bartholomew,  P"^'*^5  ^»U 
mde  in  April,  A.  D.  1687, of  the  privilege  of  erea-  ^[^SSJonrf 
ing  a  grift-mill  and  dam  at  this  place ;  that  a  mill  and  the  granc 
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da&i  wtre  accardin^y erefibd by lum^  aodhsd  erdr 
£nce  been  kept  up  and  ufed  by  him^  and  thofe  daun^ 
ing  under  him }  that  his  whole  right  and  interefty  had 
come  down  and  vefted  in  the  defendant ;  and  that  faid 
dam  was  in  the  fame  place,  where  it  had  ever  been ; 
and  was  ten  inches  higher  than  it  ufed  to  be,  it  being 
neceflary  in  order  to  raife  a  fufficient  head  of  water  to 
anfwer  the  purpofes  of  faid  mill. 

Pkintiffreplied— That  he  had  been  poflefled  of  his 
faid  meadow  above  forty  years^  and  ever  enjoyed  it 
without  moleftation,  until  within  a  few  years  laft  paft^ 
the  defendant  ere£ted  his  dam  ten  rods  further  up  faid 
ftream,  viz.  12  rods  from  the  pitch  of  the  falls,  and 
raifed  it  ten  inches  lugher  than  it  had  been  before  i 
whereby  his  meadow  and  grsifs  were  overflowed,  &c. 

Defendant  affirmed  his  plea,and  traverled  faiddam's 
being  1 2  ro^s  from  the  pitch  of  the  falls.    Demurrer. 

Judgment—* The  defendants  rejoinder  infoii- 
cient* 

By  the  courts — ^Many  of  the  ancient  grants,  made 

to  individuals,  of  the  privilege  of  erecting  mills  and 

dams,  upon  ftreams  of  water,  itre  very  general  and 

have  no  limitation,  with  refpedi  to  the  height,  they 

might  raift  the  waters,  and  flow  the  country  round  ; 

they  are  therefore  to  be  reftri£bed  by  reafon  and  juf* 

M  tice ;  a  grantee  b]^.  praAice  fixes  limits  to  his  own 

//  grant,  which  he  nAj  not  afterwards  overleap^  to  the 

ff  prejudice  of  another. 


New-London  Ccunty^  March  Term,  A.  D,  179^. 
Brown  vetf.  Dunham. 

A  Minor  not  U-  

abieforafraod  fP  RROR  to  reverfe  a  judgment  of  a  jitftice  in  an 

J^hoirSi-  J^  ^^^^  °^  *^  ^*^^  ^^  *  ^^^^^  ^"  the  fiile  of  a 

Weofndd^^  horfe,  brought  by  Dunham  agairtft  Brown. 

•DC. 
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Plea  in  bar — ^That  faid  fale  was  on  the  16th  of 
March  A.  D.  1790  at  which  time  the  defendant  wai 
a  minor  under  the  age  of  twenty  one  years^  and  un- 
der the  care  of  his  father. 

* 

Plaintiff  replied — ^That  the  defendant  had  the  ap- 
pearance of  a  man  of  full  age  and  was  allowed  by  his 
lather  to  trade.  Demurrer.  Judgment — ^That  the 
plaintiff's  reply  is  fufficient. 

Error  affigned — ^That  the  plaintiff's  reply  is  infuf- 
ficient  and  ought  to  have  been  fo  adjudged. 

Judgment — Manifeft  error.  The  defendant  being 
a  minor  under  the  care  of  his  parent,  was  incapable 
of  making  a  contraft,  except  for  neceffarieS)there« 
fore  could  not  be  guilty  of  a  fraud  in  contracting. 

j^eters  verf.  Rofleter. 

ip  RROR  to  reverfe  a  decree  in  chancery  of  the  4/*^"*  ^ 
XLi  county  court  in  a  petition  Roffcter  vs.  Peters ;  olTfinS^rth^ 
wherein  the  county  court  decreed  a  certain  leafe  to  faOs  that  war- 
be  void,  without  finding  any  fa£ls  to  warrant  fuch  a  '^t  it  is  crw 
decree  ;  which  is  affigned  for  error  ;  and  the  judg-  "^^H*- 
ment  was  reverfed  on   that  ground.    The  cafe  of 
Horsford  v/.  Alfop  determined  in  the  fupreme  court 
of  errors  in  June  A.  D.  1788  is  a  deciCon  dire£Uy  in 
point. 

Downer  verf.  Lothrop* 

CTION  of  debt  by  book^     Iffue  to  jury,    be-  After  tiie 

L  termined  by  the  court-^That  the  plaintiff  after  P*^^]*  ^^ 

he  has  produced  nisbook  upon  oyer,  may  not  make  ^k^u^^ 
any  additions  or  alterations  thereby  to  furprize  the  de«  oyer,  he  may 
fendant  upon  the  trial*  '  »«« ^^^ »«.  *» 

ks  to  furprixe 
the  defendant 

Larabee,  &c.  n^erf^  Tracy^  «» the  trial 

ERROR  to  rcterfe  a  judgment  of  the  county  ^?  *  P"*^"** 
court  in  a  profecution  quitam  upon  tlie  ftatute  ft^uu^dai». 
Mm 
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ages  done  in  tgatnft  night  walking;  brought  by  Tmcy  againft 
f^  ll!? ^aut^.  Larabcc,  &c.  in  which  he  declares  that  on  a  certain 
tiom  muft  be*^  night  he  had  a  quantity  of  pears  taken  from  him  and 
direaandpori-  that  he  fufpeds  that  faid  Larabee,  &c.  did  the  fa£to. 
^^«-  Pica— Not  gViilty.     Judgment— That  they  are  guilty. 

Error  afligned — ^That  the  complaittt  is  infuffident 
and  contains  no  dircA  charge  againft  the  defendants. 

Judgment — Manifeft  error.  (  Judge  Dyer  diflent- 
ed.  i  The  niifchtef  which  the  ftatute  defigned  to  rem- 
edyf  was  the  difficulty  in  getting  proof  of  diforderi 
committed  in  the  sight  feaion.  The  remedy  it  pro- 
vides is  to  admit  a  well  grounded  fufpicion  to  come 
in  the  place  of  poGtive  proof.  The  ftatiite  creates  no 
new  crime,  nor  marks  out  any  new  mode  of  procef^ 
for  thefe  were  not  needed ;  but  makes  that  to  be  evi- 
dence which  without  the  ftatute  could  not  be.  In 
this  cafe  the  defendants  are  not  charged  nor  conyid- 
ed  of  having  committed  any  diforders-— but  only  of 
having  been  fnfpefled  by  the  plaintiff  of  having  tak- 
en his  pears. 

In  profecutions  of  this  nature,  it  is  neceflary  that 
the  information  be  grounded  upon  the  ftatute ;  that 
the  fa£ts  be  charged  diredly  and  pofitively  to  have 
been  done  and  committed  in  the  night  feaion ;  and 
four  things  are  neceflary  to  conftitute  the  proof. 
I  ft.  That  the  diforders  beadually  committed  in  the 
.  night  feafon.  ad.  Some  circumftances  which  point 
f  out  the  defendant  rather  than  any  other  perfon.  3d. 
The  complaint  muft  be  fpecdily  made,  that  the  defen- 
dant may  be  able  to  recolIe£t  and  fhew  where  he  vtras 
at  the  time  when  the  fads  are  laid  to  harve  been  com- 
mitted. 4th.  The  defendant  not  being  able  imder 
thefe  circumftances,  to  give  a  fatisfa£kory  account  of 
where  he  was  and  that  he  had  no  band  in  doing  the 
fads,  will  fumifli  pretty  fafe  grounds  to  convi&  i^o& 
and  raife  a  ftrong  prefumption  of  his  guilt. 

The  fame  point  was  adjudged  upon  a  writ  of  error 
at  Litchfield,  Aug.  A.  D.  1774,  between  Bull  and 
Kehore,  in  a  profecution  upon  the  fame  ftatule. 

This  judgment  was  affiimed  in  the  fuprenac  couxt 
of  errors. 
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^  Biirs*  Butler,  by  her  conferrator  verf.  Butler. 

£|ETITION  in  chancery,  ihewing  that  her  brother  A  party  may 
Zcphaniah  Huntington,    after  her  hwfband's  °ot*>cpcr- 
th,  appeared  at  the  court  of  probate  and  in  her  ^i^fta^*^'' 
name  refufed  what  was  given  her  by  will,  and  claim-  record 
cd  dower  without  any  authority  from  her ;  and  prays 
diatthe  proceedings  in  the  court  of  probate  may  be 
fet  afide,  and  (he  have  her  dower  in  her  faid  hufband's 
eftate. 

Flea  in  abatement — That  by  the  records  of  the 
court  of  probate  it  appears  that  faid  Zephaniah  was 
her  attorney  at  that  time,  and  (he  ought  not  to  be  per- 
mitted to  contradi£l  the  record. 

Judgment— -Plea  fufficient. 

Dtvidfon  a  Minor, 

A   PPE ALED  from  an  order  refpefting  the  diftri-  A  mloor  may 
jr\    bution  of  his  father's  eftate  by  tlic  court  of  pro-  *PP**^  ^"?  • 

bate.  decree  of  the 

court  of  pro* 

Plea  in  abatement— That,  more  than  18   months  JSl^eduri2i 
had  elapfed   fince  the  making  of  faid  order,  and  that  bu  minority, 
he  had  no  right  to  appeal  until  he  (hould  arrive  to 
full  age. 

Plea  judged  to  be  infufficient.     A  minor  in  fuch  \ 

cafe  may  appeal  at  any  dme,  as  well  before  as  after 
he  is  of  full  age,  provided  it  be  within  the  time  limit- 
ed by  the  provifo. 

Avery  verf.  Captain  Bulkly  and  his  Lieutenant. 

ACTION  of  trefpafs,  affault  and  battery.    Plea—  The  co^and- 
Notguilty,to%hejury.  ^^^ 

The  faas  in  the  cafe  were— The  defendants  were  ™J\'£;,^^^^^^ 
die  captain  and  lieutenant  of  a  company  of  militia,  countrv_wiu 
who  were  marching  in  order  through  the  country  to  be  liable  for 
a  general  training,  under  the  command  of  the  defen-  ^^^t^ 
dants  }  the  aqufe  and  affault  was  committed  by  fome      "^^  7    « 
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foldieniiiider    of  the  coihpany,  under  fuch  circumftances,  as  that 
wWch°iSr^*^*  the  defendants  muft  have  known  it ;  and  ihcy  took 
Inie^  of  ^d      no  meafures  to  fupprefs  it.  or  to  detcfl  and  punifli  it, 
did  nothiag  to   after  it  had  happened,  j^^ 
pperent  or  to      •■  ^ 

deccaandpuji.      Verdid  pafled  for  tne  plaintiff,  and  accepted  by 
i^  the  court. 

It  is  of  great  importance  to  the  public  that  inilita<- 
ry  officers  do  their  duty  when  upon  command  and 
duly  exert  their  authority  to  fupprefs  and  puniih  dif- 
orders  committed  by  any  under  their  command  ;  and 
their  ncgleft,  may,  as  in  thcprefent  cafe  be  conftrued 
a  faulty  omiffion  of  duty,  which  will  render  them 
liable  in  damages  to  the  party  injured* 

Hubbard  verf.  Brown. 

A  gfraiAec  is  c\  CIRE  FACIAS  aeainft  Brown  as  agent,  fador^ 
r^ifflTcUr  O  &c-  to  Robert  Williams. 
dSHr^s  n«°"  Plea  in  bar— That  at  the  time  of  fenring  the  original 
ui  abfconding  writ,  and  of  leaving  the  copy  witli  the  defendant,  the 
debtor,  at  the  fadd  Robert  was  not  an  abfent  abfconding  debtor ; 
*'"*^ilft*  5**Py  but  was  openly  and  publicly  about  and  in  company 
^**  with  faid  officer,  whcp  he  ferved  the  fsdd  writ,  aAd 

might  have  been  taken.    The  plea  was  traverfed  and 

the  iffue  put  to  the  court. 

The  court  found  the  fa&s  dated  in  the  plea,  and 
gave  judgment  for  the  defendant. — By  which  two 
points  were  determined, viz.  ift.That  in  order  to  fub-. 
jed  the  garnifhee,  the  principal  muft  be  an  abfcond-- 
ing  debtor,  at  the  time  offerving  the  original  procefs. 
2d.  That  the  garnifliee  may  take  advantage  of  thif 
upon  the  fcire  facias.     . 

Lord  verf.  Merwin,  &c. 

Where  an  ac-  A   CTION  of  the  Cafe  for  inforting  his  name  in  a 

tion  18  for  a  J^^  certain  rate4>tU  unjuftlj.  With  the  fum  of  48/" 

^^h  Ic"*^  annexed  \  by  means  whereof,  he  had  a  cow  takei^ 

iC3P  danuigcf  from  him  worth  ^^  \  to  his  damage  ^30. 
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Plea  in  abatement  of  the  appeal — That  the  matter  demanded,  tbe 
in  demand  doth  not  amount  in  value,  ^^20.  ^"alabST  *^ 

Judgment — ^Plea  fufBcicji.t.  The  plaintifFhas  val- 
ued his  cow  at^7i  and  hastliid  no  other  ground  in 
hi8  declaration  tor  damages.    ' 

Bellows  verf.  Smith. 

A   CTION  on  bond  for  /40.     Plea  in  bar— That  ^j^^  ^ 

,^\^  faid  bond  hath  the  following  conditions,  viz.  fontngaga  to 

Now  if  the  defendant  (hall  aflign  over  and  deliver  to  attend  at  court 

faid  Bellows,  a  book  account  he  has  againft  William  ^  ^T^  ^' 
-,  , ,  .  / ,  ^      f.  J  **  .*      .     dencc  he  u  to 

Holdnge,  With  a  power  to  fue  and  recover  it,  m  bcfupported 

Smith's  name,  for  the  plaintiff's  ufe ;  and  faid  Smith  by  the  party 
fliall  appear  at  court,  make  oath  to  faid  account,  and  ^^'  ^^oie  ben- 
do  every  thing  ncceffary  to  be  done  on  the  part  of  *«"«•"««»' 
Smith,  to  fupport  and  enable  a  recovery  of  faid  ac- 
count -,  then  faid  bond  to  be  void  j  and  then  avers 
that  he  has  kept  and  performed  the  conditions  of  faid 
bond. 

The  plaintiff  replied — ^That  the  defendant  had  not 
kept  and  performed  the  conditions  of  faid  bond. 

Iffue  to  the  court — It  appeared  that  the  defendant 
was  a  poor  man  }  that  he  affigned  and  delivered  to  the 
plaintiff  faid  account  with  a  power  according  to  the 
condition  of  faid  bond  ;  that  he  attended  the  court 
and  flood  ready  to  fwear  to  the  account,  but  the  caufe 
did  not  come  on ;  he  then  informed  the  plaintiff  that  ^ 
he  could  not  ftay  any  longer  at  court,  unlefs  he  would 
fupport  him  j  which  the  plaintiff  refufed,  and  the  de- 
fendant came  away ;  and  the  caufe  was  loft  for  want 
of  the  defendant's  teftimony. 

The  queftion  in  this  cafe  was— Whofe  duty  was  it 
to  fupport  Smith,  by  the  condition  of  the  bond,  while 
attending  court  as  a  witnefs. 

Judgment— That  the  defendant  has  kept  and  per- 
formed the  condition  of  faid  bond. 
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Middlefex  CotnOy^  July  Term^  A.  D.  1791* 

Hon.  ELIFHALET  DYER,  Esq^.  chief  judgx, 
ANDREW  ADAMS,  Esc^        "> 
JESSE  ROOT,  EsQ^  (  „.,.^.. 

CHARLES  CHAUNCY,  Esq,     C  ^"^^*** 
ERASTUS  WOLCOTT,  EsQ:.  J 

Jonathan  Dennie  verf.  County  of  Middlefex. 

Special  dama^    •TT^HIS  application  was  made  to  the  county  court 

fct  only  giTcn     J^     agreeable  to  the  ftatute,  and  by  appeal  comes 

for  the  dcapc    j^^^  ^j^jg  ^ourt ;  rcprcfenting,  that  on  the  23d  of  A- 

JhroS^^^in.  P^»'»  A.  D.  1 789,  Dennie  recovered  judgment  before 

fufficiencj  of     the  citj  court  agaiuft  Ifaac  Atkins^  for  the  fum  of 

^caoii  ^25-18  lawful  money,  damages,  and  j^i-5-^  like 

money  coft  ;  for  which  tcuns  execution  was  levied  on 

Atkins's  body,  and  he  committed  to  gaol  in  (aid  Mid« 

dlefex  county  ;  and  that  he  made  his  efcape  through 

the  tnfufficicncy  of  faid  gaol }  and  demanding  lu$ 

faid  debt   of  faid  county. 

Plea  in  bar — That  the  jdaintiff  has  a  mortgage  of 
faid  debtors  lands  in  value  to  the  amount  of  faid  debt  | 
and  that  faid  Atkins  efcaped  by  the  negligence  of  the 
flieriflP,  and  not  through  the  infufficiency  of  the  gaoL 

•  The  plaintiff  replied— That  faid  efcape  was  thro* 
die  infufficiency  of  faid  gaol,  without  that  that  it  waf 
by  the  negligence  of  the  (heriff.    Ifliie  to  the  court. 

Judgment — That  the  efcape  was  through  the  in- 
fufficiency of  the  gaol ;  and  that  the  plaintiff  recover 
^5  lawful  money  damages,  and  his  coft. 

The  rule  for  giving  fpecial  damages  and  not  the 
debt,  for  which  die  perfon  is  imprifoned,  was  fettled 
in  the  cafe  of  Staphorfe  vs.  County  of  New-Haven, 
Auguft  Term,  A.  D.  1789. 
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Ah  Worthington,  admmiftrator  of  Daniel  Kel* 
logg,  2d.  and  Rhoda  Kellogg,  adminiftratrix 
of  Aaron  Kellogg,  &  Lydia  Hofmer,  and  Aih- 
bel  Cornwell,  plaintiffs  in  a  writ  of  error  a^ 
gainft  Samuel  Broom  and  Jeremiah  Piatt. 

TO  reverie  a  decree  of  the  county  court  in  chan-  Where  aioncy 
eery,  upon  the  petition  of  faid  Broom  and  Piatt  "  "^^^^  * 
brought  againil  them ; — {hewing  that  on  the  a7th  of  iongtohiin,^or 
Auguft,  A.D.  1 774)faid  Aaron  Kellogg  was  indebted  which  another 
to  the  petitioners,  the  fum  of /1097-18-1  money  of  has  got  an  exc- 
New-York,  and  for  fecurity  mortgaged  to  them  a  ^J u 'in  cS^ 
trad  of  land  of  theralne  of  ^^  1000  ;  at  the  fame  time  eery,  todccrM 
faid  Aaron  delircred  into  the  hands  of  Titus  Hof-  the  payment, 
mei:,  Efq.  attorney  to  faid  Broom  and  Piatt,  notes  in  "u^^ot  t^ 
his  favor  againft  fundry  perfons  to  the  amount  of  on  the  execu* 
X 178-9-5  lawful  money,  endor&d  to  faid  Broom  and  tlon. 
Flatt  i  and  took  from  laid  Hofmer  a  writing  acknowl- 
edging the  receipt  of  faid  notes  ;  alfo  that  tMI^'money 
vhich  fliould  be  coUeded  on   them,  after  dedudUng 
the  cofty  (bould  be  applied  to  faid  debt ;  that  faid 
Hofmer  bad  coUe&ed  on  faid  notes  about  /80  lawful 
mojiey,  which  remained  in  his  hands  at  the  time  of 
Us  death  :  That  after  his  deceafe,  the  faid  Aaron 
Kellogg  fued  the  faid  Lydia,  as  adminiftratrix  on  the 
eftate  of  faid  Titus,  in  an  a£lion  of  account  for  fai4« 
monies  :  She  being  ignorant  of  the  aforefaid  tranfac«> 
tion,  and  fuppoGng  the  faid  money  to  belong  to  the 
faid  Aaron,  was  adfifcd  by  her  council  to  let  judg- 
ment go  againft  her  for  faid  fum  of  ^f  80,  which  flic 
dM|  and  gave  her  notes  to  faid  Daniel  Kellogg  2d. 
fisMT  find  fum  in  fati$fa£Kon  of  faid  judgment,  by  the 
dtredion  of  the  faid  Aaron,  and  to  whom  the  fiud 
Aaron  owed  nothing. 

That  by  reafon  of  a  mortgage  made  of  faid  lands  to 
Ac  Meffrs.  Amorys,  prior  to  theirs,  they  arc  in  a  great 
meafare  defeated  of  that  fecurity,  of  all  which  the 
petitioners  were  ignorant :  That  faid  Daniel  Kellogg 
fince  deceafed,  in  his  life  time  recovered  judgments 
and  executions  on  faid  two  notes  againft  the  faid  Lyd- 
ia, which  are  now  in  the  hands  of  faid  Aflibel  as  an 
officer  uncoUe&ed,  amounting  to  the  fum  0^^^98-16-2 
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lawful  money ;  that  faid  Aaron  is  dead  and  infoIVenf  ^ 
and  the  time  of  exhibiting  faid  account  againft  faid 
Hofiner's  eftate  is  elapfed,  wliereby  theT  are  barred 
at  law  i  and  pray  that  faid  Lydia  and  faid  A(hbel  be 
decreed  to  pay  faid  monies  due  on  faid  executions  ta 
them,  on  account  of  their  debt  due  from  faid  Aaron  i 
and  that  they  faid  Lydia  and  Aflibel  be  dtfcharged 
from  all  liability  for  the  fame  to  the  heirs  executors 
or  adminiftrators  of  faid  Daniel  and  Aaron. 

Flea  in  abatement — ift.  That  faid  petition  has  not 
been  legally  fenred  on  the  faid  Afa  Worthington.  ad^ 
That  faid  Aaron  has  left  heirs  who  hare  not  been  ci- 
ted. 3d.  That  the  petitioners  have  adequate  remedy 
at  law.  4th.  That  the  fa£ls  dated  do  not  entitle  the 
petitioners  to  the  relief  prayed  for. 

The  county  court  found  the  firft  exception  not  true; 
and  the  others  infufficient.  And  then  proceeded  to 
hear  faid  caufc  upon  the  merits  and  found  the  faAs 
ftated  iff  faid  petition  to  be  true  ;  and  thereupon  or- 
dered and  decreed  that  the  faid  Lydia  pay  to  the  pe- 
titioners of  j^  8  8- 16- 10  lawful  money,  the  debt  due  on 
faid  execution  excliiOve  of  the  coft ;  and  that  execu-. 
tion  iffue  in  their  favor  againft  her  for  the  fame  ;  and 
laid  the  adminiftrator  of  die  faid  Daniel  under  a  per- 
petual injunction,  never  to  demand  fue  for  or  profe- 
cute  the  faid  Lydia,  or  faid  Afhbcl  on  account  of  faid 
debt. 

Errors  afBgned — ift.  That  faid  countv  court  ought 
to  have  adjudged  faid  plea  in  abatement  lufficient.  ad. 
That  no  decree  ought  to  have  pafled  in  favor  of  the 
petitioners.  3d.  That  the  whole  fum  in  faid  execu- 
tions is  not  decreed  to  the  petitioners,  yet  the  injunc- 
tion goes  to  the  whole. 

Plea  nothing  erroneous — ^Lydia  Hofmer  and  Afli* 
bel  Comwell,  two  of  the  piaintifis  in  error  appeared 
in  court  by  their  attorney,  and  moved  that  thev  might 
be  called  and  have  liberty  to  difappear,  as  tney  did 
not  wi(h  to  join  in  profecuting  faid  writ  of  error  $ 
which  was  allowed,  and  they  difappeared,  and  faid 
caufe  was  profccuted  by  the  otlier  plaintifis }  and  up- 
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•n  hearing  the  caofe  this  court  is  of  opinion  that  there 
ia  nothing  erroneous  in  the  judgment  complained  of. 

By  the  ceurt— The  petiticmers  right  to  this  money 
18  clear  and  manifeft,  and  an  aftion  of  account  would 
have  Iain  againft  faid  Lydia  for  it  \  but  as  faid  Aaron 
had  recovered  a  judgment  againft  her,  whieh  (he  had 
fatisfied  by  her  notes  to  the  faid  Daniel,  on  which  he 
Iiad  recovered  judgments  and  executions  againft  her  ; 
the  petitioners  recovering  againft  her  at  law  muft  have 
been  very  doubtful  \  but  had  they  recovered,  it  would 
have  been  no  bar  to  faid  Daniel's  executions ;  that  ul« 
timately  refort  muft  have  been  had  to  chancery  for 
the  proper  relief.  It  is  clear  that  the  petition  ftates 
matter  fufficient  for  chancery  to  proceed  upon ;  that 
the  relief  granted  was  proper^  and  that  the  injun^iioa 
laid  upon  the  adminiftrator  of  faid  Daniel  extends  on- 
ly to  the  debt  in  the  executions,  which  was  decreed 
to  be  paid  to  the  petitioners, 

Gridley  &  Sage  verf.  Starr. 

SCIRE  FACIAS  upona  (heriff 'sbailbond  endorfed  wIkk  two 
to  the  plaintiffs — fetting  forth  that  faid  Gridiey  pUintiflbat- 
prayed  out  an  attachment  againft  one  Whiting  for  a  **^  th«^e 
debt  due  to  him  %  that  faid  Sage  alfo  prayed  an  at-  ^  aaioL  md 
taehment  againft  the  fame  Whiting  for  a  debt  due  one  bail  bond 
to  him  i  both  returnable  to  the  fame  court  5  and  both  *?  «"T^  to  ^ 
attachments  were  delivered  to  the  Iheriff,  who  at-  u^Vo^S^ 
tached  the  body  of  faid  Whiting  on  both  of  faid  at-  appearance  of 
tachments,  and  took  one  bail  bond  from  faid  Starr  on  !^«  defendant 
both  of  faid  attachments  5  conditioned  to  be  paid  on  ^^^'^2^ 
faid  Whiting's  failing  to  appear  and  anfwer  in  eadi«  afcire  facia* 
of  faid  adions ;  that  faid  Whiting  failed  to  appear  in  againtt  the 
both  of  £iid  aftions  and  judgments  were  rendered  ^^^ 
again&him  upon  default  y  the  plaintifis  took  an  af- 
figmnent  of  faid  bail  bond  and  join  in  this  fcire  facias 
upon  faid  bond,  lo  have  judgment  affirmed  againft 
the  bail  in  each  of  Aeir  aaions. 

'  To  which  declaration  the  defendant  demured  and 
fot  cattfe  of  demurrer  efpecially  affigned.   i  ft.  That 

Nn 
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a  fcire  facias  will  not  lie  upon  a  (heriff^s  baul  bond,  & 
not  being  a  matter  of  record,  ad.  Hut  tlie  plaih* 
tiffs  cannot  join  in  dieir  remedy  on  laid  bond* 

Judgment  of  the  court — That  the  declaration  is  ih- 
fttfficient,  clearly  on  the  ground  that  the  plaintiffs 
cannot  join  in  a  fuit  upon  faid  bond — and  although 
the  iheriff  took  but  one  bond  in  both  a£kions,  A/e 

{'  laintiffs  intereft  is  feveral  and  their  remedies  muft 
e  fcTcral. 

Comweli  verf*  Hofmer^  of  the  city  of  Middle- 
town. 

A  7  in  TT*  R^^^  *^  revcrfc  a  judgment  of  the  city  court 
wn^o^made  F^  in  Middlctown  given  upon  default)  in  ah  ao 
in  thecitjto  tion  brought  by  faid  Hofmer  againft  faid  Comwell } 
^t  ^\^^r*  declaring  that  Frederick  Man  recovered  a  Judgment' 
J^cltyTbJTtn  againaXiuidon-Whetmorc  of  the  town  ot  Middle 
officer  who  Ut-  town,  before  the  county  court  holden  at  faid  Middl&- 
cd  out  of  the  towii-cm4b«-feft  Tu«f(kiy  <£,  Nevi  A.  D.  1 788,  upon 
city,  to  «ol|c.^  a  note,  which  for  a  valuable  conGdcration  was  a(&gn« 
H^ert^cxcc™  cd  to  the  plaintiff,  for  the  fum  of  jf  35-4-9  lawful 
tion,  againft  a  money,  and  had  execution  for  faid  fum ;  ,that  the  de- 
dcbtor  living  fcndant  being  conaable  of  faid  Middletown,  die 
UbyiJSS*  plaintiff  delivered  to  him  faid  execution  to  colleft  5 
it  vascolleaa-  and  the  defendant  in  faid  city  and  within  the  jurif- 
ble ;  is  not.       di£lion  of  faid  city  court,  in  and  by  a  receipt  in  writ- 

rifdiai^'irf"  ^°8  ""^^'"  ^''  ^^"^^  ^^  ^"^  ""^^  cxectttcd,  ae- 
the  city  court,  knowledged  the  receipt  of  faid  execution,  and  therein 
promifcd  to  collet  faid  execution,  if  by  legal  fteps, 
it  was  colleAable,  .and  would  pay  die  money  to  the 
plaintiff  in  whom  was  the  property  of  faid  debt  $  as 
by  faid  receipt  ready  in  court  to  be  produced  appie^^rs. 
And  the  plaintiff  fays  that  the  defendant,  not  regard- 
ing his  undertaking  and  promife,  hath  not  leviedt 
coliefied  or  returned  faid  executioti,  nor  in  any  way 
or  manner  perfonned  his  promife,  although  (aid 
money  was  by  legal  meafucee  collectable  of  faid 
•  Whetmore.  Damage,  &c.  Judgment  bydefault^ 
and  for  the  plaintiff  to  recover,  &c. 

Errors  affigned — ift.  That  the  declaration  is  infuf- 
ficient.    ad.  It  does  not  appear  that  the  caufe  of  aic« 
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tfan  arofe  within  the  jurifdtdion  of  the  city  court. 
3d.  It  appears  that  both  faid  Whetmore  and  faid 
Cbrnwell  were  inhabitants  of  the  town  of  Middle- 
town  and  not  of  faid  city  of  Middletown.  Nothing 
erroneous  plead.     - 

Judgment-— That  there  is  manifefl:  error  in  the 
judgment  complained  of.  The  law  conftituting  the 
city  court  and  invefting  and  limiting  its  jurifdiSion^ 
is,  <<  That  it  (hall  be  holden  on  the  fecond  Tuefday 
<<  in  every  month  in  faid  city  ;  (hall  have  power  to 
f<  adjourn  from  time  to  time,  and  fiiall  have  cogni- 
<<  zance  of  all  civil  caufes,  wherein  the  title  of  lapd 
««  is  not  concerned,  by  law  cognizable  by  the  county 
^<  courts  in  this  date  ;  provided  the  caufe  of  a£):ion 
f'  ^irife  within  the  limits  of  faid  city,  and  one  or  both 
f  ^  of  the  parties  live  within  the  limits  of  faid  city.'' 

By  the  court — ^The  defendant  failing  to  levy  and 
collcil  faid  execution,  is  laid  as  the  caule  ot' action  in 
this  cafe,  which  muft  have  arifcn'out  of  ^^e  city,  &  as 
both  the  debtor  in  the  execution  and  the  defendant 
lived  out  of  the  city,  and  fo  the  court  ,had  not  jurif- 
di£tion. 
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John  Merriman  verf.  Way. 

A  CTION  of  the  cafe  for  words— declaring  that  A  perfonimerw 
Jrg^  the  defendant  had  faid  that  John  Merriman,  ^^^^*^nt^ 
mt  plaintiff,  had  fwore  falfely  and  had  perjured  him*  ^"cannot'be  » 
Hslf,  in  a  certain  trial  before  the  grand->jury  upon  a  witnefik 
{H-ofecution  againft  Samuel  Hough  for  dealing  fome 
nain,  by  teftuying  that  Hough  was  the  thief  and  had 
mien  the  grain,  and  that  Hou^  was  acquitted.    If- 
fue  to  the  jury  on  the  plea  of  not  guilty. 

The  defendant  offered  (aid  iiough  to  prove  the 
-tmth  of  the  words  (  who  wasobje^ed  againft,  and 
•by  t^  conn  not  adioitted. 


««■ 
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HoDgh  is  interefted  in  the  queftion.  Befides^  lie 
cannot  be  indifferent,  for  the  oath  will  not  obUge  him 
to  teftify,  that  he  did  fteal  the  grain,  although  it 
Ifaould  be  tnie — for  no  man  is  obliged  to  criminattf 
himfelf. 


Thatcher  vetf.  Heacock  &  Benedid. 

Whefe  a  writ  /^\^^  ^^  ^^^  defendants  dwelt  in  New-Haven 
tsdire<aedto  \9  county,  the  Other  in  Litchfield  county.  The 
«n  hidiflFcrcnt  ^^^  ^^3  dircQed  by  the  attorney  who  drew  it  and  in 
the  Sw^r^^*'  ^is  hand  writingi  To  the  fheriff  of  the  county  of 
quires  that  the  New-Haven,  his  deputy,  &c.  or  to  William  Leay* 
name  and  rca-  enfworth  to  fenre,  &c. 

font  (hould  be 

infertcd  by  the      pjca  in  abatement — ift.  It  appears  faid  writ  was 

Td  ^^&  whl^'  fcrved  by  faid  Leavenfworth,  and  he  hath  not  fwom 

the  dire<!tioii  m  to  the  fervice^     2d.  That  the  .name  and  dire£tion  to 

to  the  iherl(F,    faid  Lcavcufworth  wcr^  neither  of  them  inferted  by 

&c  or  an  in-     ^j^^  authority  who  Cgned  faid  writ ;  but  were  infert- 

fon^in'the^f-  ^^  Without  his  knowledge,  by  the  attorney  who  drew 

junaive,itwai  faid  writ.     3d.  Said  writ  is  direded  to  the  (heriff, 

i^^t^  his  deputy,  &c.  or  to  William  Leayenfworth  in  the 

disjun^ive.     4th.  Said  Leavenfworth  is  not  called 

in  the  diredlion  of  faid  writ  an  indt£Ferent  perfon, . 

nor  does  it  appear  that  he  ia. 

Reply — ^That  the  authority  figning  faid  writ  faw 
and  recognized  the  dire£tion  to  (aid  William  Lear- 
enfworth. 

Judgment — ^That  the  plea  in  abatement  is  fuffi« 
cient.  The  ftatute  is,  that  all  writs  (hall  be  direded 
to  the  (herifF,  his  deputy  or  fome  conftable,  if  to  be 
had,  without  great  charge  and  inconvenience.  And 
in  every  cafe  wherein  the  authority  figtring  a  writ 
fliall  find  it  neceflary  to  dire£k  the  fame  to  an  indi& 
ferent  perfen,  fuch  authority  (hall  infert  the  name  of 
fuch  indiiierent  perfon,  in  the  dire&ion  of  the  writ, 
and  the  re^fon  of  fuch  dire6Hon  s  and  if  any  writ  be 
otherwife  dire£ied  it  (hall  abate. 

The  law  is  pofitive  that  the  name  of  At  indifier- 
ent  perfon  and  the  reafoui  (hall  be  inferted  in  the  di- 
rcilion  of  the  writ  by  ibe  aotbority  who  fignti^ 
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^hen  he  finds  a  proper  t>fficer  cannot  be  had,  to  do 
the  fenrice  without  great  charge,  &c.  and  of  thia  the 
law  has  made  him  the  judge  ;  and  his  certificate,  in* 
(erted  in  the  diredion  of  the  writ,  in  his  own  hand 
writing  is  conclufive  evidence  of  the  fa£l.  Kirby's 
Reports  6,  Lawrence  vs,  Kingman. 

2d.  The  dircAion  is  to  the  iheriflT,  &c.  or  to 
William  LeaTenfworth,  in  the  disjun£tive  \  which 
has  left  to  the  difcretion  of  the  plaintiff  what  the  law 
has  invefted  the  authority  figning  the  writ  only  with» 
the  power  of  deciding.  Had  the  diredion  been  to 
the  flieriff  and  to  William  Leavenfworth  it  would 
have  been  well — for  at  the  time  of  figning  it  might 
be,  that  an  officer  was  not  to  be  had,  but  before  ferr* 
ing  one  might  be  had,  in  fuch  cafe  the  writ  might  be 
ferved  by  the  officer. 

As  to  the  id  exception,  the  law  does  not  require 
.that  an  indi&rent  perfon  (hould  make  oath  to  the 
fervice  ^  but  if  it  did,  it  might  be  done  after  it  is  re- 
turned by  leave  of  the  court. 

As  to  the  4th  exception,  the  dire£Hon  is  to  Will- 
iam Leavenfwordi  by  name,  which  (hews  him  not  to 
be  an  officer,  but  an  indifferent  peffon,  in  the  fenfe  of 
the  law :  If  he  is  otherwifc  difqualiiied,  by  being 
C0nne£led  with  either  of  the  parties,  it  was  incumbent 
en  the  defendant  to  have  pointed  it  out  in  his  plea. 

SheriflF  Fitch  verf.  Coek,  &c. 

XT'  RROR  to  revcrfe  a  judgment  of  the  city  court  a  prifoncr 
JPj  in  ah  aAion  brought  by  faid  iherifFagainft  faid  who  hathtak- 
Cook,  &c.  upon  a  bond  given  him,  conditioned  that  ^}^^  P****. 
laid  Cook  who  was  m  gaol  upon  a  certam  execution,  muft  remain  a 
ihottld  abide  a  true  and  faithful  prifoner.  rcafonable 

_^  time  after  the 

Plea  in  bar — ^That  on  the  4th  of  Feb.  52  minutes  money  left  f«r 
after  two  o'clock  in  the  afternoon,  faid  Cook  took  the  !»•  fupport,  is 
oath  provided  by  law  for  poor  prifoners,  and  money  •^P^'***'' 
was  left  with  the  goaler  for  his  fupport,  according  to 
the  rate  ftated  by  the  county  court,  until  the  30th  day 
of  March  following,  including  his  dinner  on  faid  day; 
ihatafteff  hehadeatUs  dinner^  at  three  o'clock  on 
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£ud  30ih  day  of  Msircb  aforefaid,  he  kfc  the  gaol^ 
there  then  beiog  no  money  left  for  hia  fupport. 

^laintiffreplies— Admits  that  faid  Cook  took  the 
oath  aforefatd  at  the  time  fpecified  in  the  plea,  and 
fays  that  5  minutes  after  faid  Cook  left  the  ga<4  the 
creditor  left  money  with  the  gaoler  for  his  fupporfe» 
Demurrer  to  the  reply.  Judgment  of  tl^  city  oqmrt, 
that  ihepbintiff's  reply  is  inlofficieut. 

Errors  alligned  generally. 

Judgment  of  this  court — ^That  there  is  maniitft  er- 
vor  in  the  judgment  complained  of.  The  Is^w  is  t^ 
have  a  reafonable  conftru£lien|  it  vafr  made  for  thf 
relief  of  poor  imprifoned  debtors,  and  may  not  b^e  fp 
conftrued  as  to  work  an  injury  to  the  honed  credi- 
tor. The  objedl  of  the  law  is,  the  fultenance  of  t/bup 
debtor  *,  and  it  could  not  be  f:ud  with  any  propriety, 
that  he  was  without  fuftenance  at  this  time,  (being 
immediately  after  his  dinner.  Vide  Sheriff  Par- 
(onsvs.  Whetmore,  Middlefex  July  term,  1789. 

John  Nichols  &  Scovd  vetf*  Heacock  &  Bene- 
dict, adminiftrators  of  Geprge  Nichols. 

upon  a  ^ta,  in  T^  RROR  to  reverfe  a  judgment  of  a  juftice,  in  aa 
abatement,  he  F^  a£lion  brought  by  £iid  H^usock,  &c.  as admi]>> 
f^^^N^  a  ^'  U^ators  aforefaid,  againftlaid  Nidiols,  &c.  on  a  pot^ 

'^(^"^  Pica  in  abatement— That  Sufannah  Nichols  is  joint 

^4!^  adminiftratrix  with  the  plaintifl^  and  ought  to  have 

The  record  of  been  joined  in  the  a£fcion.  The  juftice  gave  ju^S* 
a  jadgment  mcnt  that  the  plea  in  abatement  was  infuflBcient  ;.aiid 
m^Mupon  hereupon  confidered  and  gave  judgment  that  1^ 
the  memory  of  plaintiffs  recover,  &c. 

ihecoun'ii  ^'  Errors  aiiigned — ift.  That  did  juftice  ought  to 
have  judged  faid  plea  in  abatement  fufficient.  ad. 
That  he  ^ught  to  have  ordered  a  refpondeas  oufter. 
3d.  That  he  ought  not  to  have  rendered  a  principal 
judgment  upon  the  plea  in  abatement. 

The  defendant  in  error  aioyed— -That  the  juftfR 
might  have  liberty  to  amend  his  recod  aodfetit 
lif^t,  by  ittfcrting  th»t  he  bzdeieid  the  dtifendaMLlo 
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\iilfwer  over;  and  tKat  they  feilmg  to  make  further 
afifwer^tie  proceeded  and  gave  judgment,  &c.    , 

By  the  court-^This  would  be  making  a  new  re* 
eord|  and  cannot  be  done  $  unlefs  the  juftice  has 
ftnne  mimitea  to  amend  by.  The  records  of  a  courts 
fenr  the  beft  pf  reaibns,  are  held  to  be  of  fuch  uncon* 
ttolable  verity,  that  they  can  be  proved  oidy  by  them- 
itdve^  and  no  aventients  againft  them  are  admiffiUe  $ 
and  it  would  deftroy  that  credit,  which  the  law  gives 
to  the  records  of  courts,  if  the  judges  after  the  term 
is  over,  might  alter  and  amend  them,  upon  their  mem- 
ories. Vide  Footj  &c.  vs.  Cady,  adjudged  at  ToU 
land,  March  Term,  1 790. 

SheriflF  Fitch  verf.  Clark. 

'  RROR  to  rcverfe  a  judgment  of  the  city  court,  ^n  adkion  of 

I  in  New-Have:!,  in  an  a£iion  brought  by  faid  efcapc  wiliaot 

.Jlark  againft  faid  Fitch,  for  the  efcapc  of  one  Michael  1*5  before  the 
Peck;  who  was  imprifoned  upon  an  execution  iflued  J^'^he'cfiape 
on  a  judgment  recovered  before  juftice  Buckingham,  was  in  the  city 
at  Mtlford.    The  {heriff  lived  in  the  city  of  riew-  smdtheflicriff 
ttaven,  ahd  the  gaol  from  whence  faid  Peck  efcaped  ^^^  *.^*^ 
Vas  within  faid  city.  ?/g^nt  aad 

The  defendant  plead  to  the  jurifdiaion  of  faid  city  "wdfth^'  "^ 
ccmrt'-^That  the  judgment  upon  which  the  execution  prifonu-  was 
^fTued,  hy  which  Peck  was  imprifoned,  was  recovered  coinmitted,wa» 
inrfbre  juftice   Buckingham,  at  MUford,  out  of  the  ^^I^J^^^^J^ 
^ctty  of  New-Haven,  and  fo  faid  caufe  of  afiion  did  the  city. 
toot  arife  within  faid  city.    The  city  court  determin- 
ed the  defendants  plea  in  abatement  infufficient#  The 
•plaintiffVdcovered. 

Errors  afligned — ift.  That  the  caufe  of  aftion  a- 
tcife  without  the  limits  of  faid  city.  2d.  That  the 
declaration  is  infufficient.  i 

Jtidgment— Mahifeft  error.  Thd*  judgment  on 
which  the  plaintiflF  declares,  as  the  ^nda^ion  of  his 
«aioli,  was  recovered  at  Rffl^flfS^  but  ot  laid  city  t  to 
mich  the  defendant  might  plead,  that  th^te  yynb 
fuch  record ;  and  the  plaintiff  muft  prove :  his  judg- 
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mentjmd  cxccotioni  aa  well  as  Ae  commifangnt  and 
efcapc,  in  Vgdcr  to  i^nvpr  ayyj"ft'»hli  g*^^^«^  ?  ^"^  al- 
tho*  the  committnent  and  the  eicape  were  in  the  city ; 
yet<thelie  would  not  furniih  a  caufe  of  ^^\^^  unthnnt 
a  Irgil  jiiHgnumi  nnil  rTrrnnnn ;  nnj  mnrr  thip  the 
non  deliyery  of  twenty  hogfheads  of  rum»  which  the 
defendant  bound  himfelf  by  bond  eiecuted  out  of  tbe 
city,  to  deliver  within  the  city.  See  the  cafe  of  Com* 
well  VI.  Hofmer,  adjudged  at  Middletown  this  circut* 
AlfO|  the  next  cafe  Auftin  vs.  Sheriff  Fitch. 

Elijah  j^uftin  veff.  Sheriff  Fitch,  as  gaoler. 

Theflieriffin  A  CTION  for  the  efcape  of  Richard  Spclman; 
capc^yavS  jt\.  declaring,  that  laid  l^lmatt  wa»  committed  to 
liimfclf  of  the  gaofon  two  writs  of  execution  in  favor  of  the  plain- 
courts  not  ha-  tiff ;  one  for  ;^ioo,  and  one  for  £24  lawful  monej, 
^m  whf^*^"  ^^  ^"  judgments  recovered  before  the  city  court  m 
ftndered  the  New-Havcn  ;  and  that  the  defendant  voluntarily  pet- 
judgmcnt,  by  mitted  him  to  efcape  on  both  in  the  night  of  the  26A 
force  of  which,  ^f  Jan.  A,  D.  1 789 }  demanding  ;f  400  damage. 

caping,  wasim-  The  defendant  plead  in  bar— That  as  to  the  exvcu- 
pnfoned.  ^j^j^  ^f  ^^^  hundred  pounds,  faid  Spelman  and  one 

Seth  Turner,  at  Durham,  in  the  county  of  New-Ha- 
ven, about  die  5th  of  OGt.  A.  D.  1786,  wrote  and 
dire£ied  a  certain  letter  of  recommendation  to  die 
plaintiff,  of  one  Frederick  Davis,  which  letter  was 
delivered  to  the  plaintiff  in  faid  city  of  New*Haveni 
upon  which  the  plainriff  trufted  faid  Dam  to  that 
amownt;-  -and  wluoh  faid  Davis  failed  to  pay  ;  and 
for  that  caufe  and  Jio  other»  was  the  judgment  and 
execution,  for  faid  jf  100  obtained  againft  faid  Spet 
man  ;  and  that  after  die  plaintiff  recovered  (aid  judg- 
mea^Und^execntioaagainft  faid  Spelman,  viz.  inA- 
prll,  A.  D.  1 79 1,  faid  judgment  and  execation  being 
an  force,  faid  Seth  Turner  paid  to  the  plaintiff  twenty 
four  pounds  lawful  money,  which  the  plaintiff  accept- 
ed ;  and  in  confideration  thereof, diicharged  him  from 
all  demands,  on  account  of  his  having  'wrote  faid  let- 
ter of  recommendation  with  faid^Spelman.  And  aa 
to  any  efcape  of  faid  Spelman  upon  any  other  exec^- 
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^n  he  lays  he  is  not  giulty,  and  pats  himfdf  on  die 
country.       .  ..  -  • 

.  The  plaintiff  replied — ^That  faid  Snelman  did  at 
Durhamjtoldyirrite'afid-dirca-faid  letter  ot  recom-^ 
nffifflfetio;!,  which  was  delivered  to  the'  plainti^Fj  in 
faid  city  of  New-Haven,  &c.  without  that  that  faid 
Spelman  with  faid  Seth  Turner,  did  at  faid  Durham 
write  and  dire£t  faid  letter  of  recommendation  which 
was  delivereid  to  the  plaintiff  in  faid  city  of  New-Ha^ 
ven.  Upon  which  the  parties  were  at  iffue  to  thi: 
jury  ;  and  alfo  upon  the  plea  of  not  guilty,  as  to  the 
other  execution. 

The  jury  found  the  following  verdi£l,  viz. — ^That 


faid  letter  was  not  wf ote  and  diy^£ked  by  faid  Spel- 
man and  Turner  at  faid  Durham  in  manner  and  form 
as  the  defendant  in  his  plea  had  alledged ;  and  for 
die  plaintiff  to  recover  £  damages  and  coil  i  and 
as  to  the  other  iffue  the  jury  found  the  defendant  not 
guilty. 

Motion  in  arreft — ^That  the  efcape  of  faid  Spelman 
upon  both  of  faid  executions,  is  alledged  by  the  plain* 
tiff,  to  have  been  made,  at  one  and  the  fame  time  ; 
^nd  the  jury  finding  the  defendant  not  guilty  as  to 
one,  by  neceffary  confequence,  acquits  him  as  to  the 
other.  2d.  Said  letter  is  exprefsly  alledged  to  have 
been  made  and  dire£ied  at  Durham  by  (aid  Spelman 
and  Turner :  The  plaintiff  in  his  reply,  fays  it  was 
made  and  direfied  at  Durham,  by  faid  Spelman  only  1 
and  thejury  do  not  find.it  to  hav^  l^ffl  porl^  a^^  Ai^ 
re£i^d  within  faid  ^itj  qj  yew-Haven  &  but  found 
t£atit  was  not  wrote  and  dire«e^  at  Durham  by  faid 
Spelman  and  Turner ;  fo  that  it  appears,  that  the 
caufe  of  aaionin  which  fg^^  ^^OT'*^'*""  ^^I  fi^"?^^^^ 
recgyered,  arofe  but  f>f  <ai^  cltyT  3d.  That  uid  de-> 
claration  is  infufficient. 

Judgment  was  arrefted  upon  the  (eicond  reafon  iti 
arteft,  for  it  is  agreed  in  the  pleadings — ^That  the  ItU 
ter  wa^  tt\1^^  *"^  ^"^ff^^<^  ^5  P*!^^^™  -  '"^  ^^  ^^^f 
queftton  lietween  the  parties  was,  whether  it  was 
nadc  by  Spelman  onlv,  or  by  both  Spelman  and  Tur* 

-^- — .  '    O  o 


f> 


tion  »f  faid  aftien ;  and  the  judgment  was  coKom  mm 
judice^  of  which  the  gaoler  bath  right  to  av^il  himfelf. 
For  if  Saelman  was  not  legally  imprifoned,  the  gaoler 
Is  not  liaDlc  for  his  cfcape.  Woofter,  &c.  vs.  Farfon8» 
Kirby's  Rep.  26.  Vide  CornweU  vx.  I)ofmer»  and 
Fitch  vs.  Clark,  ant. 

Ray  verf.  Fitch. 

Error  diothitot  TT^  RROR  complaining  of  the  judgment  of  tb/^ 
licagainaa  J/ ^  countv  court  in  granting  a  new  tri^  Mponthq 
^"^Tn^«?rr  petition  of  laid  Fitch  againft  Ray,  in  a  certain  caufe  ; 
ErnM-'^h  not  which  after  the  new  trial  was  granted,  was  ^pealed 
lie  againft  an  into  the  fuperiot  court  and  now  depending  and  vnde* 
intcrrlocutory     termined. 

judgment  be- 
fore final  judg-      Errors  affigncd-^ifi.  That  Cud  county  court  mi(i> 
?^"  """"      ^^^  ^  ^^  '^^  granting  a  acw  triaL     ad.  That  fai4 

Ray  was  not  duly  notified.     To  this  writ  of  erroti^ii 

demurrer  was  given. 

By  the  court— The  writ  of  error  is  infufficicpiU 

The  ftatute  is — «'  That  the  fttperior  and  county 
<'  courts,  (hall  and  may  from  time  to  time,  as  occafion 
«^  (hall  require,  and  as  (hall  by  them  be  judged  reaibn* 
<<  able  and  proper ;  grant  new  trials  of  caafes, that  (hall 
<<  come  before  them,  for  mifpleading,  or  difcovery  of 
•*  new  evidence,  or  for  other  reafonable  caufe  ap- 
<<  pearing,  according  to  the  common  and  ufual  rules 
<<  and  methodi  in  fuch  cafes**'  The  power  given  to 
the  coiirts  by  the  ftatute,  granting  new  trials,  in  the 
caufes  which  come  before  thera,  for  the  reaftms  there;* 
in  enumerated,  is  a  difcretionary  power,  and  it  has 
been  determined,  Aat  a  writ  of  error  doth  not  HesH 
gainft  a  judgment  of  a  court,  merely  for  granting  a 
new  trial.  Kimball  vs.  Cady,  Kirby,  26.  And  a 
writ  of  error  will  not  lie  againft  any  interlocutory^ 
judgment,  before  final  judgment  is  given.  Vide  Car- 
penter vs.  Chillis  determined  at  WiucUiam^  March 
Term,  1790. 
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A   CTION  of  the  cafe,  declaring — ^That  the  plain-  An  aaion  will 
,Xa.  ^^^^  the  fpccial  inftancc  and  rcqucftofthc  not  Uc  upon  a 
defendants,  and  for  their  proper  debt  and  duty,  on  J^ndeiS^* 
the  15th  of  April,  A.  D.  17     became  bound  with  upon  a  liability 
them  to  the  treafurer  of  the  ftate  in  the  penal  fum  of  only  in  the 
^101-5,  conditioned  to  pay  ^^50-12-6  by        day  of  ^^J^/^^^^""' 
being  the  duties  on  forty-five  hogiheads  of  rum  \  otirfor  the  debt 
that  the  defendants  in  confideration  thereof,  aflumed 
and  promifed  to  indemnify  and  fave  harmlefs  the 
plaintiiF,  from  all  damages  and  coft  he  (hould  fuffer 
and  pay  on  that  account  -,  that  the  plaintifF  has  been 
compelled  to  pay  faid  debt,  and  been  put  to  much 
coft ;  to  his  damage  ;^8o. 

Plea  in  bar — ^Thatthe  plaintiff  hath  never  paid  on6 
farthing  of  faid  debt  nor  beeifput  to  any  coft  on  thait 
account ;  nor  hath  he  been  fued,  until  the  day  of  the 
date  of  the  plaintiffs  writ,  ^en  a  fummons  was  fer-  ' 
ved  upon  him.  The  plaintiff  demurred  to  the  defend^ 
ants  plea. 

The  queftion  was — ^Whether  the  plaintiff,  being  li- 
able to  be  fued,  and  to  be  compelled  to  pay  the  debt, 
18. a  good  caufe  of  a£lion  upon  this  promife  of  in- 
demnity ^  by  the  plaintiff  it  was  contended  that  it  was. 

By  the  defendants  it  was  contended — ^That  neither 
a  liability  to  be  fued,  nor,  being  a£tually  fued,  is  a 
good  caufe  of  a£Uon,  upon  a  promife  generally  to  faVe 
liatmlefs  and  indemnify. 

iflidgment  of  the  court — ^That  the  defendants  plea 
ufficieat.  Where  a  man  is  bound  for  the  debt  6l  3  wilfon  »6a. 
another  at  his  fpecial  inftance  and  requeft  ;  the  law 
implies  an  obligation  or  promife  to  indemnify  him. 
But  is  it  to  indemnify  him  againft  a  mere  liability  to 
fufier  damage,or  to  indemnify  him  againft  thedamage, 
trHch  he  (hall  a£lually  fuffer  ?  It  is  undoubtedly  the 
latter. 

One  would  fuppofe,  that  any  doubt  or  difficulty 
which  has  exifted  in  refotving  this  queftion,  would  be 
obviated,  by  afcertaining  with  precition,  the  faCts  in 
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the  cafes  which  are  as  follow,  viz.  The  plaintiff  be- 
comes bound  with  the  defendants  for  their  debt,  and 
^  their  requeft  ;  the  defendants  in  confideration 
thereof,  promife  to  indemnify  and  iaTchim  hannlefs» 
on  account  of  his  thus  becoming  bound. 

Now  what  is  meant  by  indemnifying  and  fa^ng 
harmlefs  ?  The  terms  are  fynonimous,  and  mean  the 
fame  thing ;  they  certainly  mean,  that  the  defendants 
will  indemnify  and  fave  the  plaintiff  from  any  ander- 
ery  lofs  and  damage  he  may  eventually  fufFer,  by  rea«- 
fon  of  his  becoming  bound  for  them.  This  is  done, 
either  by  paying  the  debt,  and  thereby  difcharging 
the  furety  ;  or  in  cafe  that  is  omitted,  and  the  furety 
is  obliged  to  pay  the  debt,  by  refunding  to  him  the 
money  and  intereil,  and  the  expence  and  juft  dam- 
ages for  his  rifque  and  trouble }  in  either  of  thefe 
ways'  the  furety  is  indemnified,  and  the  defendants 
promife  performed. 

Two  things  are  neceflary  to  be  united,  in  order  to 
fumiflra  good  caufe  of  a&ion  in  any  cafe,  viz.  A  ¥!« 
elation  of  a  right,  which  in  law  language  is  an  injury  i 
and  a  damage.  Injury  without  damage,  and  damage 
without  injury,  are  neither  of  them  alone  a  ground  of 
a£tion ;  and  it  very  often  happens  in  focie^,  that 
men  are  expofed  to  fuffer  lofs  and  damage,  yet  no 
aAion  can  be  maintained  until  a  damage  is  adiualljr 
fuftained.  A  man  fells  a  piece  of  land  and  covenants 
to  warrant  and  defend  it,  againft  all  claims  and  de- 
mands whatever ;  fuits  may  be  brought  againft  his 
grantee,  for  the  land ;  yet  tiie  warrantor  is  not  liable 
on  his  covenant  unlefs  his  grantee  is  evi£led  ;  and  in 
that  cafe  the  covenant  extends  only,  to  defend  the  ti- 
tle againft  an  evi£lion,  or  to  render  damages  to  his 
grantee,  for  the  )ofs  of  the  land,  his  expence  and 
trouble  in  defending  it.  The  latter  is  equally  a  per- 
forming of  his  covenant  as  the  former;  for  the  cove- 
nant is,  that  the  grantee  (hall  hold  the  land ;  but  if  he 
cannot,  that  the  grantor  will  make  it  good  to  him, 
that  is,  will  pay  him  all  his  juft  damages  and  coft. 

If  an  adiion  will  lie  in  favor  of  a  furety  againft  his 
principal,  bef  aufe  he  is^xpofed  to  pay  the  debt  of  ht^ 
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principal,  itmuft  be,  either  to  tccoyct  thefumheis 
liable  for,  or  to  compenfate  him  for  the  liability ;  if 
for  die  former  he  then  will  recover  a  fum  of  money 
from  the  principal,  that  he  has  never  paid,  and  only, 
as  the  cafe  may  be,  for  the  principal  to  recover  it 
bacl^  again ;  for  the  creditor  may  never  call  upon  the 
furety  for  it :  If  it  be  the  latter,  viz.  for  his  liability 
only,  and  not  for  the  debt,  it  will  Be  di£Eicult  to  iind 
a  rule  of  damages :  Befides,  if  an  a£lion  is  main- 
tainable on  this  ground,  the  furety  may  repeat  his  ac- 
rions  for  this,  from  day  to  day,  fo  long  as  he  contin- 
ues liable,  as  in  cafe  of  a  nuifance ;  and  even  after  the 
principal  has  paid  and  difcharged  the  debt,  if  the  fure- 
ty had  at  any  time  been  liable,  an  a^ion  would  be 
maintainable.  The  cafes  cited  from  the  books  re- 
fpe&ing  (herifiis,  and  refpefling  bankrupts,  were  they 
to  be  confidered  as  authorities  here,  prove  nothing  for 
the  plaintiiF ;  for  the  efcape  of  a  prifoner  in  gaol  on  an 
execution,  is  a  tort,  committed  upon  the  gaoler,  and 
he  thereby  becomes  debtor  to  the  creditor  j  he  may 
immediately  purfue  and  retake  the  body,  or  have  an 
adion  for  tne  money. 

In  the  cafe  of  bankruptcy,  if  a  furety  might  have  an 
a£tion  on  the  ground  of  his  being  liable  only,  it  would 
be  for  damages  merely,  which  is  not  provable  under 
the  commiilion  \  but  Lord  Mansfield  in  the  cafe  of 
Taylor  vs.  Mills  and  Magnall,  Cowper  525,  where 
the  plaintiff  had  become  liable  before  the  bankruptcy* 
lays  it  down  as  a  fettled  principle  that  the  plaintiff, 
till  damnified  (which  he  could  not  be  until  ht  had 
been  called  upon  and  had  paid,)  could  not  bring  an 
a&ion  s  he  did  not  pay  the  debt  till  after  the  com- 
Buifion  ifiiied,  confequently  his  whole  damage  and 
caufe  of  a£tion,  arofe  after  the  bankruptcy.  Where 
the  engagement  to  indemnify  is  fpecial,  to  pay  the 
debt  when  it  becomes  due  and  to  indemnify,  &c.  the 
cafe  would  be  otherwife. 


E 


Hitchcock,  &€•  veff.  Page. 

RROR  to  reverie  ^  judgment  of  a  juftice  in  an  ^S^fiJ^j^^ 
a£Uon  by  Page  againft  Hitchcock  and  Merri-  zdcd^n^tkm 
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vp«n  aparol  maa,  declaring  that  the  defendants  promifed  to  &ef 
promife  is  not  ^  certain  fuit  which  they  had  or  wai  about  to  coi»- 
^^^    ^  mence  againft  him  on  a  note  given  by  mm  t»  laid 

Merriman  ;  or  that  they  would  pay  all  die  coft  ht 
fliouldbe  put  to  thereby.  That  the  defendants  not 
regarding  their  promife,  did  profecnte  faid  fuit  ag^nft 
him,  whereby  he  was  put  to  coft,  which  the  defend- 
ants have  never  paid,  damage  £  Plea* — Noli  aHomp 
£t.  Judgment,  that  the  defendants  are  guilty  or  did 
flilume  and  promife  and  that  the  plaintiff  recover,  && 

Errors  afligned — ift.  That  the  judgment  doth  not 
anfwcr  the  imie.  ad.  That  the  declaration  is  infuf- 
ficient. 

Judgment — ^Manifeft  error.  As  to  the  ift  excep- 
tion in  error,  the  judgment  does  anfwer  the  iffite  and 
more  which  is  furplufage.  As  to  th^  2d  exception^ 
the  declaration  is  clearly  bad,  for  want  ofconfideitH 
tion  and  for  want  of  certainty-^smd  the  want  of  a 
confideration  in  an  a£Hon  upon  a  parole  promife,  is 
not  aided  by  the  finding  of  the  juftice,  or  bjr  wrdift 
of  a  jury  ;  for  as  it  is  not  alledged,  it  need  not  be  prc^ 
ved  on  the  trial. 

John  Nichols  ve^  Coflbt. 
Amortgagcta-      a    CTION  of  ejeamcntforland.    Theplaintiff'i 


A 


^oTfcvi^'pcr  jfiL^title  was  a  deed  fmm  hU  father  George  Nich- 
€eDt.intereft,to  oU,  dated  13th  December  A.  D.  1784. 

mongagec  a-    *    Tk^  defendant  plead,  that  fatd  deed  was  a  mort- 

gainSt  an  obli-  gagc,  defeafable  upon  faid  Cebrge's  paying  a  c^rtahi 

N^'w-Yoirfol"  ^^^  of  money;  that  it  was  eacecuted  at  waterbury 

fcvcn  DCT  cent.  ^^  fa^^  NeW'Haven  county,  and  that  there  was  fis 

it  not  unlawful,  cured  by  faid  deed  intereft  at  the  rate  of  ftven  por 

^  cent,  which  is  more  than  lawful  intereft  at  the  rate 

of  fix  per  cent  per  annum  by  the  corrupt  agreement 

of  faid  parties  and  by  force  of  the  ftatute  entitled  ah 

ad  for  reftraining  the  taking  of  exceffive  ufury,  it  is 

void. 

The  plaintiff  traverfed  the  deeds  fecuring '  more 
9  than  lawful  intereft ;  upon  which  the  patties  ^ert  at 

ifluctothe  jury. 


/fk 
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Dtt  b&A  upoik  the  ertdeace  w€fie»  that  taid  George 
Nichols  was  indebted  to  the  Meflrs.  Rays  in  New- 
York  hy  obligation,  which  bore  an  intereft  of  fevcn 
jer  cent,  the  lawful  intereft  of  New- York  j  that  h^ 
was  prefled  for  the  debt,  and  that  the  plaintiff  took 
l^im  off|  and  gave  his  own  fecurity  to  them,  for  faid 
debtnn  New^Tork,  payable  with  the  lawful  intereft 
of  New- York,  aiid  at  Waterbury  took  a  bond  an4 
mortgage  of  faid  George  for  the  fame  fum  and  law- 
fid  intereft  of  NeW'. York,  and  gave  back  to  his  father 
fiud  George 'a  writing  V  that  upon  his  paying  him  a 
ceitain  fimvlefs  than  the  original  debt  and  the  inter- 
oft,  ef  that  fum,  at  feven  per  cent,  he  would  give 
up  faid  mortgage. 

Bjjt  court  and  jury — ^This  deed  is  not  ufurious 
within  the  ftatute,  for  although  feven  per  cent  is  ex« 
prefled  in  the  mortgage,  and  the  mortgage  was  givei\ 
iiTtKis  ftate,  where  fix  percent,  is  the  lawful  intereft 
only  \  yet  this  is  a  fecurity  to  pay  the  plaintiff  only 
what  he  was  lawfully  bound  to  pay  for  faid  George 
in  New- York. 

Fowler  vetf.  the  Widow  Spelman. 

SCIRE  FACIAS,  againft  her  as  agent,  faaor,&c.  ^  creditor  W- 
to  Richard  Spehnaii  anabfent  abfconding  debt-  ^J^^onlS^"* 
or.    The  defendant  plead  that  at  the  time  of  leaving  difcharges  the 
faid  copy  in  fervice  of  the  original  writ ;  faid  Rich-  «arm£hcc,akh» 
ard  was  not  an  abfent  abfconding  debtor,  but  was  i^^^^^l 
openly  and  publicly  about  and  in  company  with  faid  Agamiflieeis 
ofiicer,  and  might  have  been  taken.     And  as  to  ^^280  npt  holden  un- 
of  faid  judgment  and  execution,  flie  fays  that  the  Icftthcprind- 
plaintiff  levied  on  land  of  faid  Richard^and  had  it  F^nto^^bT 
apptaifed  off  to  that  amount,  in  part  fatisfaftion  of  or. 
faid  execution,  which  was  endorfed   upon  it  and  re^ 
turned  and  recorded  according  to  law,  and  that  the 
plaintiff  holds  faid  lands. 

The  plaifttiff  replied,that  faid  Richaid  was  an  abfent 
abfconding  debtor,  &c.  without  that  that  he  was  open- 
ly aiul  publicly  about  and  in  company  with  {aid  offi«- 
icer^  and  might  have  been  taken  at  the  time  when  faid 
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copy  was  left.  On  which  the  parties  were  at  ifliie  tm 
the  jury. 

And  as  to  faid  levy  of  faid  execution  upon  land  he 
fays  it  is  true  he  did  levy,  &c.  yet  he  fays  that  faid 
land  did  not  belong  to  faid  Richard  but  to 
and  that  faid  levy  was  by  miftake  and  that  he  cannot 
hold  faid  land  thereby.  To  this  part  of  the  defence 
the  defendant  demured* 

The  jury  found  that  faid  Richard  was  an  abfent  ab- 
fconding  debtor,  &c.  and  as  to  that  part  of  the  reply 
which  is  demured  to»  the  court  Judge  that  it  is  infu^- 
ficienty  and  that  the  plaintiflFbe  barred  as  to  fo  much 
of  faid  debt  as  faid  latid  was  appraifed  at,  and  that 
the  defendant  be  examined  as  to  the  refidue  of  faid 
execution.  Upon  the  principle  that  the  plaintiff  hav- 
ing taken  and  appraifed  off  faid  land  in  fatisfa&ion  of 
fo  much  of  faid  execution,  the  defendant  would  con« 
fider  herfelf  no  longer  holden  to  retain  that  fum  in  her 
hands.  Vide  the  cafe  of  Hubbard  vi»  Brown,  ad- 
judged at  Norwich^  March  term  1 791* 

Beacher,  &c.  vetf.  Cook,  &c. 

Themoitmor  A  CTION  of  ejefiment  for  a  tnSt  of  land* 
iftobecon6<l-  A^  Plea— Not  guilty.  Iffue  to  the  jury— who 
S  wiu'to^l  found  a  fpecial  verdia,  that  on  the  14th  of  Feb,  1761, 
pgee.  Samuel  Cook  deceafed,  was  wellfeized  of  the  demand- 

ed premifes,  and  by  d^  of  that  date  mortgaged  theni 
toEliphalet  Beacher,late  deceafed,  for  ^^70  payable 
by  the  14th  day  of  Feb.  A.  D.  1766  with  the  intereft; 
that  faid  Cook  ever  after  continued  in  the  pofleiBoii 
of  faid  mortgaged  premifes,  taking  the  whole  profit 
thereof  without  account  until  his  death,  which  hap- 
pened in  A.D.  1788,  and  never  paid  any  part  of  the 
principal  or  intereft  of  faid  debt,  nor  any  thing  for 
rent,  during  his  life  \  that  upon  his  death  his  fon 
Samuetone  of  the  defendants,  entered  and  ever  fince 
has  poffcffed  the  fame,  taking  all  the^profits  to  him- 
felf,  without  paying  any  thing  therefor ;  and  that 
faid  Eliphalet  the  mortgagee,  continued  to  live  in  faid 
New-Haven  in  the  full  poffeiBon  of  his  reafon,  until 
the  1  ft  of  June  A.D.  1777,  when  be  died,  leaving 
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Itctiben  fieachet  his  foil,  and  Sarah  a  daughter,  the 
wife  of  Seth  Cokmati,  his  only  children  and  heirs  ; 
tlM  on  the  ift  of  Sq>t.  A.  D.  1788,  faid  Reuben  died 
atid  left  a  daughter  Sarah,  the  wife  of  Ephraim  Cole- 
man, his  only  child  and  heir ;  Cncc  which  faid  Sarah 
Coleman  the  daughter  of  faid  Reuben  Beacher  has 
died,  leaving  the  plaintiffs  her  children  and  heirs ; — 
the  jury  put  the  qaeftion'  of  law  whether  upon  the 
fi&$  afotefaid  fhe  defendants  were  guilty  ? 

This  caufe  was  very  ably  argued  by  the  council  for 
the  parties.  And  by  the  court-^The  law  is  fo,  upon 
the  fa£ls  aforelaid,  tnat  the  defendants  are  guilty,  and 
give  judgment  fortheplaintiffs  torecover  thepofleflion* 

Upon  two  grounds,  ift  It  appears  that  the  mort^  - 
gagor  and  his  fon  Samuel,  continued  in  the  pofleflion 
with  the  knowledge  and  confent  of  the  mortgagee 
and  his  heirs  ;  doi^tlefs  upon  the  idea  that  the  land 
would  be  equal  to  the  debt  and  the  intereft,  but  be 
that  as  it  may,  the  mortgagor  is  to  be  confidered  as 
tenant,  at  the  will  of  the  mortgagee  and  his  heirs } 
and  in  this  cafe  to  have  remained  in  by  the  agree-^ 
ment  of  the  mortgagee  and  his  heirs. 

2d.  When  Eliphalet,  the  mortgagee  died,  his 
daughter  Sarah  who  was  one  of  his  heirs  was  a  feme 
covert ;  and  when  faid  Reuben  died,  his  only  daugh- 
ter and  heir  was  a  feme  covert }  whereby  the  right 
was  faved,  unlefs  it  be  confidered  that  the  time  beganto 
run  in  the  life  of  faid  Eliphalet  the  mortgagee,  which 
could  not  be }  for  it  is  evident  from  the  h&s  founds 
that  the  mortgagor  was  tenant  at  will  the  whole  ol 
that  time.  Vids  Beach  vs.  Royce,  determined  at 
NcW'^Haven  laft  Jan* 

Wilford  veff.  Eimberly^ 

An  Agreement 
A  CTION  on  note  for  ^101  money  only  and  J^^^^g^fi^^ 
jn|^  witnefled  by  two  witneffes.  To  which  the  money,  in  St- 
defendant  plead  in  bar  in  the  county  court,  that  at  itfadhon  of  a 
the  date  and  cxecudon  of  faid  note,  it  was  agreed,  "®*«  formoncy 
Ihat  the  defendant  fliould  procure  a  deed  of  certain  toXiJTp^' 

P  p  pcalable. 
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lands  in  Wilderfburgh,  and  the  plaintiflF  would  accept 
it  in  payment  and  (atisfa£lion  ot  faid  note. 

The  defendant  moved  for  and  was  allowed  an  ap-* 
peal  by  the  county  court.  And  now  the  plaintiff 
plead  in  abatement  of  the  appeal }  that  faid  note  was 
vouched  by  two  witnefles,  and  was  for  money  only. 

Judgment — ^Plea  in  abatement  fufficient.  The 
plea  fets  forth  an  agreement  to  give  and  receive  a  deed 
of  land  in  Wilderfburgh  in  fatisfa£lion  of  faid  note  in 
lieu  of  the  money,  but  that  doth  not  alter  the  note^ 
which  is  for  money  only. 

Timothy  Jones  and  Ifaac  Jones  verf.  WoodhuUy 
adniiniftrator  of  Benjamin  Douglafs. 

Where  a  man  TJETITION  in  chancery — Oiewing  that  in  A.  D. 
if  barred  of  his  Jf^  ^IIZ  the  petitioners  and  faid  &njamin  Doug- 
J^^^y. "  j**^  iafs  were  jointly  bound  with  and  for  John  Lothrop 

acddcnt'-l  ^     ***  ^^  f**"^  <>f  :^35°  *°  ^^*  ^*y*  *^  being  thc 

«bancery  will    proper  debt  of  (aid  Lothrop  \  that  faid  Ray  recover- 
frant  relief.      ^^  a  judgment  againft  them  in  A.  D.   1775,  for  thc 
fum  of  £  on  faid  obligation,  which  they  had 

fince  been  obliged  to  pay }  that  faid  Lothrop  was  dead 
and  totally  infolvent,  and  nothing  could  be  recovered 
from  his  eftate  \  that  faid  Douglafs  being  a  joint 
bondfman  with  them  for  faid  Lothrop,  took  upon 
him  the  ride  of  one  third  of  faid  debt  with  the  peti- 
tioners ;  and  as  they  had  paid  the  whole,  his  ad«- 
miniftrator  was  liable  to  pay  to  them  out  of  his  eftate, 
his  proportion  of  faid  debt ;  further  ftating  that  the 
time  limited  for  exhibiting  claims  againft  faid  Doug- 
lafs^s  eftate  expired  long  before  their  legal  claim 
againft  it  accrued,  which  was  not  till  after  the  death 
of  the  faid  John  Lothrop — ^praying  for  relief,  &c. 

Plea  in  abatement— That  the  refpondent  had  long 
fince  fully  adminiftered  on  faid  Douelaf$'s  eftate, 
clofed  his  accounts  with  the  court  of  prdbate,  and 
hath  not  any  of  the  eftate  of  faid  deceafed  in  his 
hands  \  and  fets  forth  a  quietus,  from  the  judge. 

Judgment— That  the  plea  in  abatement  is  infuffi- 
cient. 
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Caufe  continued ;  and  upon  a  hearing  on  the  mer- 
its, the  petition  was  granted  and  a  decree  pafled  ac- 
cordingly. 

This  was  a  debt  of  Lothrop^s*  The  petitioners  and 
Douglafs  were  his  bondfmen,  and  run  a  joint  ri(k  of 
Lethrop's  ability  to  pay.  Lothrop  is  dead  and  to- 
tally infolvent,  anduie  petitioners  have  been  compel- 
led to  pay  the  whole ;  both  law  and  equity  is  that 
Douglafs  diould  refpond  to  the  petitioners  his  propor- 
tion ;  but  this  claim  upon  Douglafs's  eftate  did  not 
arife  till  Lothrop's  death,  at  which  time  all  claims 
againft  faid  Douglafs's  eftate,  were  barred  by  the 
ftatute  of  limitation. 

The  cafe  is  (hortly  this,  the  petitioners  have  a  legal 
and  juft  claim  upon  the  eftate  of  faid  Douglafs  ;  but 
it  did  not  accrue  in  time,  fo  that  it  was  impoiTible  for 
them  to  exhibit  and  have  it  allowed  againft  the  eftate 
of  faid  Douglafs  ;  and  that  they  arc  inevitably  defeated 
of  thdr  remedy  at  law.  The  only  queftion  is,  will 
equity  grant  relief ;  the  cafe  appeared  fo  clear  to  the 
court,  that  they  had  no  doubts  on  the  fubje£l.  See 
the  cafe  of  Backus  vs.  Cleaveland  in  Khrby's  Reports 
page  36,  and  affirmed  in  the  fupreme  court  of  errors. 

This  judgment  or  decree  was  afterwards  reverfed 
in  the  fupreme  court  of  errors.  But  the  reafons 
have  not  been  given,  as  I  can  find. 

Clark  verf.  Wclton. 

A   CTIONoftrefpafs  committed  on  land.  Plea —  Tenancy  by  the  ' 
XJl  Not  guilty.    Iffue  to  the  court.    The  plaintiff  "^^^J  *?~d 
had  no  title  but  as  tenant  by  the  curtefy  ;  and  the  on-  Jjon  t«f^* 
ly  queftion  was.  Whether  there  exifts  in  this  ftate  fuch 
a  tenure  or  title  to  real  eftate,  as  a  tenancy  by  the 
curtefy.     This  title  has  been  fo  long  recognized  in 
this  ftate,  and  fan£tioned  by  fo  many  decifions,  that 
there  remains  not  a  doubt  upon  the  fubjed. 

Judgment— That  the  defendant  is  guilty. 
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Fiut^ld County^  At^  Termed.  D.  1791. 

Mary  Scovel  verf.  Smith. 

A  jnftice  vay    TTp  RROR  to  rcverfc  a  judgment  of  the  couaty 

not  go  out  of     JP  M  court  on  a  complaint  of  faid  Maq^  s^inft  Catid 

to*  ^'^"^IJ'^    pnuth,  upon  the  ftatutc  to  rccoTcr  mainteqance  for  a 

^^      ^    baftard  child,  brought  before  John  MCoy,  Efq.  juf- 

tice  of  the  peace,  belonging  to  GreenwicbT--both 

the  parties  belonged  to  otamford,  and  (aid  jufti(;e 

went  into  Stamford,  and  there  took  cogni^^^nce  of 

faid  caufe,  and  recognized  faid  Smith  to  appear  be^ 

fore  the  county  court  and  anfwer  to  faid  complaint. 
« 

Before  the  county  court  faid  Smith  plead  thisfnat- 
ter  in  abatement,  and  that  ther^  were  juftices  of  the 
peace  refiding  and  dwelling  in  &id  Stamford,  who 
could  judge  between  faud  parties  |  and  that  faid  pro* 
ceedings  wer«  coram  non  judice*  The  couqty  coprt 
adjudged  (aid  plea  to  be  fufficient  \  and  fqr  that  caufe 
this  writ  of  error  was  brought.  And  by  this  court  the 
judgment  is  affirmed.  See  the  cafe  of  Palmer  vs. 
Palmer  determined  at  Fair^ld  Augi>||  term  A.  P. 
l7<?o. 

Beach  verf.  Hayt. 

Adcfcndant  A  CTION  on  uotc  dated  In  A,  D.  17765  judg- 
may  avail  him-  JljL  «»cnt  was  given  for  thc  plaintiff  laft  court  up- 
feif  ofthcftat-  On  a  demurrer,  and  continued  to  this  court  to  be 
utcrcfpcaUig^  heard  in  damages  :  The  defendant  now  exhibits  his 
fug  Oic^atc  ^^  nwtion  in  writing,  that  he  may  have  thc  benelt  of 
]Krar,onahcar- the  ftatute  refpcAing  abfcntecs  during  the  war,  in 
ing  in  damages,  the  aflTefTment  of  the  damages  $  alledging,  that  the 
plaintiff  had  been  abfent  during  that  period  and  that 
he  could  not  get  to  him  to  pay  faid  debt. 

The  plaintiff  replied  that  after  jiidgqii^nt  upon  de- 
murrer, the  defendant  could  not  refort  to  this  defen^e^ 
and  befides  it  would  now  contravene  the  letter  and 
fpirit  of  the  treaty  with  Great-Britam.    Demurrer* 
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JudKincnt*-/rhat  the  reply  is  itifufficient ;  and  the 
intereft  upon  faid  debt  was  expunged  during  the  war. 
This  motion  is  perfedtly  confiftent  with  the  other  dfi* 
fence  which  the  defendant  has  made  ;  as  this  does 
not  go  to  tlie  merits  of  the  caufe,  but  to  the  quantum 
of  damagesi  and  the  treaty  does  not  forbid  the  courts 
taking  into  confideration  equitable  circumftances,  be- 
tween the  parties,  in  the  afleflinent  of  damages,  and 
is  what  the  ftatute  authorizes  the  court  to  do. 

Ofborn  verf.  Lloyd,  both  of  New- York. 

ACTION  on  book  demanding  /200J  a  copy  AplaintlBraMy 
was  left  with        of        in  Fairfield  county,  »!*«  ^^  ^rP^T 
as  agent,  faaor  and  truftee  to  faid  Lloyd.  Ltt^cS^tpur 

Plea  in  abatement— That  at  the  date  and  impetra-  ^  'l^^  ~**°" 
tion  of  the  plaintiff's  writ,  the  plaintiff  and  defendant  where  neither 
were  both  inhabitants  of  the  faid  city  of  New-Tork  \  plaintifFnor 
and  that  the  dcfendwit  ttadi  tkere  a  plentiful  eftate  }  f^^"*^^ 
that  the  articles  charge5l  in  the  plaintiff's  book  are  all  (hue,  uid  nci- 
of  more  than' fix  years  (landing ;  and  by  a  ftatute  of  ther'perfon  or 
limitation  of  the  ftate  of  Mew* York,  dicy  are  out-  property  arc 

Xftw^A  attached  and 

**^^**'  holden  here. 

To  this  plea  a  reply  was  made  in  the  county  court,  ^^'J  f^hT^ 
and  judgment  thereon  ;  and  the  caufe  appealed,  and  i^diaion. 
now  the  plaintiff  moved  for  liberty  to  alter  his  reply 
to  the  pleo  in  abatement. 

And  by  the  court — ^liberty  b  given  to  alter  his  re^ 
ply }  he  wen  replied  that  at  the  time  of  contracting 
uid  debt  both  the  parties  lived  in  the  ftate  of  Coni- 
ne^licut.    Demurrer. 

It  appeared  upon  infpe£tion,  that  the  defendant 
was  not  defcribed  a$  an  abfent  abfconding  debtor  \ 
which  only  could  enable  the  plaintiff  to  fuftain  thia 
s^jonj  the  defeft  was  admitted  to  be  fatal  and  judg- 
mient  was,  that  the  reply  was  infuQcirnt. 
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Glover  verf.  Sheriff  Abel  as  gaoler. 

Where  it  ap-  TJ^OR  the  efcape  of  a  debtor  who  was  in  prifon  up« 
Pf*"^Z.*^*  Jl  ^'^  ^^  execution  in  his  faror  for  jf  5-6  lawful 
declaration**^  money,  officcrsfcescndorfcdupon  it  4q/";  and  advance- 
that  he  can-  ments  for  fupport  of  the  debtor  while  in  prifon  27/*; 
not  recover  and  avcrs  that  he  has  been  put  to  ;^20  coft,  &c. ;  to 
Srr^^*^  his  damage  £^^.  This  caufe  was  appealed  j  and 
muil  abate.       ^^^  ^^  defendant  plead  in  abatement  of  the  appeal, 

that  the  debt,  damage  and  matter  in  difpute  doth  not 

exceed  jf  20. 

Judgment— Plea  fufficient ;  for  the  rule  of  dama- 
ges is  the  debt  in  execution,  officers  fees,  the  debtors 
fupport,  where  the  debtor  has  taken  the  poor  prifon- 
ers  oath,  and  the  intereft  -,  which  cannot  amount  to 
^ao. 


Litcbjield  County y  Auffift  TerntjA.  D.  ijgu 

Butler  verf.  Brace. 

TJie  court  wiu  A  CTION  of  trover  for  a  horfe  valued  at  ^22 
aot,inanac-  xjL  ^^^^^1  money,  and  the  demand  in  damages 
WiwStlT'  A30-  Verdia  in  the  county  court  for  the  plaintiff, 
the  Talue  of  ^^^  ^^  pound  damages ;  the  defendant  appealed.  The 
the  property  plaintiff  plead  in  abatement  of  the  appeal,  that  the 
ra  a  plea  in  a-  jjQrfc  ^j^^  ^q^  worth  /20. 
Datement  of  an  ^ 

»ppcaL  Flea  judged  infufficient — A  horfe  is  of  uncertain 

value  \  the  plaintiff  having  valued  him  at  more  than 
/20  in  his  declaration,  it  is  not  competent  for  him  to 
lay  the  horfe  is  not  worth  fo  much,  contrary  to  his 
own  declaration.  See  Miles  vs.  Troop,  at  New-Hs|« 
ven  Jan.  A.  D.  1790. 
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Church  verf.  Clark. 


ERROR  to  reverfea  judgmentof  the  county  court  -^  ^cw  ^k* 
in  an  adion  brought  bv  Church  w.Clark ;  dc-  on^ex?^ 
cJanng, that  in  A.  D.  1 783,  the  defendant  vas  deputy  tira,  b  ii«n»- 
Iheriff )  and  that  he  delivered  to  him  an  execution  in  )»Iis«d  to  cany 
his  favor,  againft  to  levy  and  colle£k  for  £i4'6f  -lo^a^"^' 
that  he  accordingly  collefted  the  money  on  faid  exe-  promii^  ^et 
cution,  and  ever  fince  had  kept  it  for  the  plaintiff's  iafuchcafcto 
ufe  J  that  thereupon  the  defendant  became  liable  to  pay^untila  dc- 
pay  faid  money  to  the  plaintiff,  and  being  fo  liable,  did  ?b?  ft^t  JJ^^ 
in  confideration  thereof  affume  and  promife,  &c«  limitation  is  no 

Plea  in  bar — ^Thc  ftatue  of  limitation,  which  is,  that  tion  againlUm 
so  fuit  or  a£tion  in  law  or  equity,  fhall  be  brought  or  oficer,  ^rho 
*  maintained,  againft  any  {heriff,{heriff's  deputy,or  con-  ^^  received 
fiable  or  any  other  perfon,  for  any  default,  or  negle&,  o/m^^u^^ 
of  fuch  iheriff,  &c.   in  their  office  and  duty ;  but  tion. 
nvithin  two  years  next  after  the  right  of  action,  ihall 
accrue,  &c.      To  which  a  demurrer  was  given. 
Judgment  of  the  county  court,  that  the  plea  was  fuf- 
ficient. 

Error  alEgned — ^That  the  plea  ought  to  have  been 
adjudged  infufficient,  and  for  the  plaintiff  to  recover. 

The  judgment  of  the  county  court  affirmed- — ^Not 
becaufe  the  ftatute  is  any  bar  to  this  a£tion  s  for  every 
cAcer,  who  has  colle£led  money  on  an  execution  is 
liable  to  pay  it  over.  But  the  demurrer  runs  back  to 
the  declaration  y  and  by  that  it  appears,  that  this  mon- 
ey was  collefled  and  received  as  an  officer,  who  is 
not  bound  to  carry  it  to  the  creditor.  The  law  pro- 
vides no  pay  for  his  travel  ^  the  law  therefore  does 
not  raife  a  promife,  in  fuch  cafe,  to  pay  until  a  de* 
mand  is  made,  and  no  fpecial  demand  is  laid  in  the 
declaration,  and  for  this  fault  in  the  declaration,  the 
judgment  was  affirmed. 


XJL 


Gilbert  Livingfton  verf.  Bird. 

CTION  on  bond.    The  defendant  on  the  ad.  Where  a  tutk 
day  of  the  fitting  of  the  county  court  filed  his  ^^  *J*^  *• 
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in  an  Mi^     bill,  coQ4>Iainuig,  diat  a  ftttA  Was  Incladed  in  itnd  fe« 

tt£  *J  ?^    cured  by  faid  bond  for  loan  and  forbearance  orcr  the 

wfuiy'and  will  lawful  intereft^  at  fix  per  ceht»  &c.  and  praying  tbaf 

not^vitiatc  it.    the  coart  would  proceed  aft  a  court  of  chancery  t6 

inquire  into  the  fafts,  and  to  render  judgment  agree-* 

able  to  the  law  in  fuch  cafe  prorided  ;  this  caufe  camU 

onto  trial  before  this  court  upon  faid  bill, faid  Liring- 

fton  being  dead,  and  the  a&ion  profecuted  hjiiscj^ 

ecutors* 

The  defendant  was  oflered  to  teftifr  to  the  truth  of 
the  bill,  which  was  objeAed  to,  and  oy  the  court  not 
admitted  i  the  ftatute  is,  <<  that  in  ihch  cafe  the  court 
!!^^«  «  is  dire^ed  and  impowered  to  proceed  in  fearching 

«  out  the  truth  of  fuch  complaint,  as  a  court  of  chan^ 
<<  eery,  by  examining  the  parties  upon  oath  or  in  anjr 
<<  other  way  proper  to  a  court  of  equity."  Courts  of 
chancery  do  not  admit  parties  to  be  witnefles  in  theiT 
own  canfcs,  any  more  than  courts  of  law  i  and  it  would 
be  peculiarly  unfafe,  in  this  cafe  to  admit  the  defends* 
ant,  as  the  original  plaintiff  is  dead.  But  the  defend- 
ant might  have  appealed  to  the  confcience  of  the 
plaintiff  had  he  been  living,  to  hare  difclofed  the  truth 
on  oath  i  and  this  feems  to  be  the  meaning  of  the 
ftatute  which  fays,  ^'and  if  the  plaintiff  (hallrefufe  tobd 
««  examined  upon  oath,his  zCtUm  fiiall  be  non  fuited,*^ 
&c«  and  the  plaintiff  may  by  his  anfwer  to  the  bill  ap» 
peal  to  the  defendant's  confcience  to  difclofe  upon 
oath,  the  truth  refpefhng  the  bill  and  anfwer. 

V  The  defendant  then  moved  to  prove  his  complaint 

by  common  law  evidence,  which  was  allowed  by  the 
court  s  and  although  a  large  fum  appeared  to  have  got 
into  the  bond  more  than  was  juft,  yet  being  taken  by 
the  late  John  Canfield,  Efq.  attorney  to  faid  Living- 
fton,  without  any  particular  diredions  from  faid  Liv« 
ingfton,  who  alfo  was  dead,  the  court  were  of  opinion 
that  it  was  included  by  miftake,  and  negatived  the  de- 
fendant's biH,and  continued  the  caufe  to  give  the  de- 
fendant an  opportunity  to  prefer  his  petition  in  chan- 
cery, to  have  faid  miftake  fet  right. 

In  Jan.  A.D.  1792,  Bird  brought  a  petition  in  chan- 
cery, againft  the  executors  of  faid  Gilbert  Livingfton  ; 
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ftating,  that  in  A.  D.  178  he  gave  a  bond  ioT£26o 
to  faid  Gilbert,  being  for  the  balance  due  on  a  former 
bond,&  by  miftake  in  calling  the  intereft  and  the  p?.j- 
mentSy  faid  bond  includes  more  than  ;^  1 00  too  muchy 
mad  prays  to  have  the  error  corrected.  The  court  up^ 
on  hearing  the  caufe  found  that  by  miftake,  faid  bond 
included  tnore  than  wasjuft  the  fum  of  ^^132-8-2 
New-Tork  money  \  and  that  faid  executors  recover 
on  faid  bond  no  more^  than  the  juft  fum  and  the  inte- 
reft upon  lU  ^ 

The  ineeiitors  of  Livingftbn  afterwards  brought 
their  petition  of  review  to  the  fuperior  court  in  Jan. 
A.  D.  1793,  ftating,  that  ^ey  had  difcovered  new  ^ 

evidence,  whereby  it  appeared^  that  faid  former  de-* 
cree  was  founded  on  a  miftake  altogether^  and  that 
the  bond  complained  of  was  right  and  juft. 

The  fafts  in  this  petltioii  were  agreed  by  the  par- 
ties, and  the  court,  inftead  of  opening  faid  former  de« 
cree  and  admitting  the  executors  to  recover  this  fum 
at  law  upon  faid  bond,  ordered  and  decreed  faid  Bird 
to  pay  faid  fum  of  ^f  132-8-2,  York  money,  and  in^ 
tereft ;  and  that  execution  go  for  the  fame :  A  caur 
tion  againft  liftening  too  readily  to  fuggeftions  againft 
perfons  who  are  deceafed,  and  againft  debts  delibe^ 
rately  fecured  by  written  obligationsi 

Reynolds)  &c.  verf.  Th^fnas  &  James  Bird« 

ACTION  on  hote  dated  26th  Augi  A*  Di  ^7^0^  Anot^  ©buia-,    , 
for^23-«.  ^  ^Vbyfn.'S^^;^ 

Pleaihbar— Thatonthe25thof  Juhe,A.D.  1783  ^f^^^^^ 
laid  Thomas  and  one  S.  Crow,  gave  their  note  to  the  ^^^  ^ 
plaintiffs  for  dke  fum  of  ;f  18-14,  the  proper  debt  of 
laid  Crow ;  that  the  plaintiffs  having  difcharged  faid 
Crow  by  cutting  his  name  from  faid  note,  applied  td 
the  (aid  Thomas  aiid  infifted  upon  his  getting  his  fa- 
ther James  Bird,Pto  give  a  new  note  with  him  for 
faid  debt,  and  to  ipduce^^rn  to  do  it,  affirmed  that 
laid  firft  note  was  no  way  pah}  or  difcharged,  and  that 
I1CWQUI4  deliver  it  lip  to  him  no  way  defaced }  that 
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thercupoa  the  faid  James,  by  the  precureoient  of  A^ 
faid  Thomas,  execut^^te-AOteoit  ip)uch»  &c<  to 
the  plaintiffs  ;  and  the  plaintiA,  aftei  b«iving  got  the 
note  OB  which.  Sec-  delivered  to  the  defeodftntt  hiA 
firft  note,  which  was  figned  by  (aid  Crow  wA  iM 
Thomas,  with  his  faid  Crow's  name  cut  fro»  it  i  and 
thereupon  fay  that  faid  firft  note  for  which  the  notie 
an  fuit  was  given,  was  difcharged  zmi  £itisfied« 

The  plaintiffs  replied — ^That  fhey  ought  not  to  be 

•  barred,  without  that,  that  faid  firft  note,  was  fatisfied. 

Iffue  to  the  jury.    The  jury  found  that  faid  firft  note 

was  fatisfied  in  manner  and  form  as  the  defi^ndant^ 

in  their  plea  and  rejoinder  had  alkdged,  &c. 

The  plaintiffs  moved  in  arreft  of  judgment,  that  fiud 
ifine  was  immaterial — ift.  Becaufe,  fatisfied  is  a  word 
of  uncertain  meaning  and  import,  unkfs  it  appears 
hofw  th«  note  was  firtSificd.  ^.  The  pkft  adlnUs  the 
exectttiooof  (aid  aote^  and  gees  only  to  the  ocwifider^ 
9tion  for  which  it  was  given  ;  and  as  ftatei  in  the 
plea  18  but  a  psrtial  fraud  and  cannot  avoid  tihei  coi^ 
trad. 

Judgment — ^Motion  in  arreft  infufficient.  The 
term  taitisfied,  in  legal  underftanding,  when  applied 
to  a  note  or  a  bond,  is,  that  it  is  paid.  The  pfea  al« 
ledges  that  faid  note  was  difcharged  and  fatisfied  ; 
and  points  out  particularly  how — the  plaintiffs  tra« 
verfie  faid  notes  being  famfied  onif  i  and  by  this  tliey 
admit  all  the  fa£is  in  the  plea  ^  and  traverfe  only 
whether  thofe  hSts  amount  to  a  f;)tbfi£Uon«  The 
verdi£b  is  that  faid  note  was  fatisfied  ta  mwner  and 
form  as  plead  \  iathat  the  c^ueftion  to  the  court  now 
is,  upon  the  above  ftate  of  the  cafe,  whether  this  was 
fuch  a  complete  fraud  as  to  avoid  the  contraft  ?  And 
whether  the  defendants  may  avail  themfelves  of  it  bj 
pleading  ? 

As  to  the  firft  point  It  it  dearly  a  complete  fraud* 
Had  the  defendants  paid  the  money,  usfte^d  of  giving 
their  note,  they  moft  certainly  might  have  recoieiod 
it  back  in  an  adion  o£  indebitatus  affampfit* 
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As  to  the  fecond ;  fraud  as  well  as  durefs  or  ufary 
ar  other  unlawful  confi3eration,  majr  be  plead  ia  a* 
toidance  oTa  deed,  bond^  or  note. 

The  cafe  of  Ford  vs.  Atwater,  tried  at  New-Haven 
adjourned  fuperior  court*  A.  D.  1 773,  is  to  this  point ; 
one  Graham  a  bankrupt  by  the  affiftance  of  fome 
friend  put  on  the  appearance  and  drefs  of  a  man  of 
pTOpettyi  and  applied  to  the  plaintiff  to  purchafe  a  * 

Jair  of  oxen  $  the  plaintiiFnot  being  acquainted  with 
is  circumftances,  but  from  his  appearance  and  ad- 
drefsi  took  him  to  be  a  man  of  property,  fold  him  his 
oxen  upon  credit,  and  took  his  note  for  them  ;  foon 
after  Ford  difcovered  that  faid  Graham  was  a  bank- 
rupt, and  a  very  great  villain,  and  that  the  drefs  and 
appearance  he  wore,  was  not  his  own,  but  borrowed 
for  the  purpofes  of  deception.  Ford  finding  his  oxen 
in  the  poiTeffion  of  faid  Atwater,  who  pretended  he 
had  them  in  keeping  for  Graham,  demanded  them 
and  brought  his  a£Hon  of  trover  for  them  and  recov- 
•red,  upon  the  ground  that  the  property  never  pafled 
out  of  him  by  reafon  of  the  fraud  in  the  purchafe. 

Mdes  &  Wife  ver/.  Gonn  &  Lee. 

IN  a  quttam  profecution  for  an  aflault  and  battery  Depofidonsad* 
committed  upon  the  wife,  it  was  determined,  that  J^**[^|jJ^"*' 
depoGtions  taken  out  of  court  purfuant  to  the  ftatute,  tfons!''^  ^^^ 
are  admiffible  in  a£lions  of  quitam.  Alfo  determined,  Depefitioni  ta« 
that  depositions  taken  in  this  ftate  within  twenty  miles  jj*°  °"?  ^.  ^^ 
rf  the  adverfe  party,  who  lives  out  of  the  ftate,  are  Slc.'^nhc  ad! 
Iiotleg^y  taken,  unlefs  notice  is  given.  Whiting  verfe  party,  no- 
and  Friibie  vs.  Je wet,  Kirby's  Rep.  i .  t\cc  muft  be 

^  '  given. 

State  ver/.  Afa  Bninfon. 

INFORMATION  for  a  forgery.     It  was  deter-  on  an  informa- 
mitied,  that  the  perfon  in  whofe  name  the  inftru-  t>on  for  forge- 
incnt  is  forged,  cannot  be  a  witnefs  to  prove  the  for-  «7'thc  perfon  in 

Atr^   .'^  'r         r  ^i_     i_       J        '^'  e  whofenamc  the 

gery.     Alfo,  that  comparifon  of  the  hand  writing  of  forgery  i«,  can- 
the  party,  is  admilEble  evidence  in  a  criminal  profc*  notbeawitneft 
eutton  -,  and  like  all  other  evidence  to  be  left  to  the  J°  P*^®^«  ^^ 
triers  to  wtigh  and  confider.  ^'^^^^'^' 
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In  an  inforaittion  vs.  B.  Howard^  for  a  forgety  i 
Mtf^Te        Bradway,  in  ^ofe  name  the  note  was  forged,  was 
17^      ^'™'    ^^^  admitted  to  teftify,  although  the  note  had  been 
found  by  judgment  of  court  not  to  be  lui  note. 

State  veff.  Nettleton. 

The  hand  wrf- 

tiBf  of  the  per-  TNTORM  ATION  for  a  forgery.  In  this  cafe  the 
*^  '\Z^^      L  hand  writing  of        Hall,  in  wbofe  name  the  in* 

name  the  for-     *  ^  ^®       •  •         ^     ^v     •  » 

sery  was  com-  ftrumcnt  was  forged  was  given  to  the  jury*  It  was 
mitred  allowed  alfo  determined,  that  the  perfon  to  whom  the  forged 
to  JO  to  the  ju»  inftrument  was  pafled,  might  be  a  witnefs,  notwith- 
"The  verfon,  to  landing  he  would  be  entitled  to  an  a£lioi|  for  his 

whom  the  for-  damage. 

ged  inftrument 

ul^cS"^  Jofcj^  Foot  vcff.  Timothy  Foot. 

Sqmty  Witt  not  TT*  R^OR  to  reverfe  a  decree  in  chancery  of  the 
'  tnterpofc  tore-  F^  county  couft,  in  a  petition  John  Foot  vs.  Tlm^ 
lieycagainftthe  othy  Foot;  alledging  that  Timothy  profecuted  him 
^p^ti^.  ^^^  ^  forgery ;  that  the  jury  on  Saturday  brought  in 
,  *    their  verdi  A,  that  he  was  guilty,  which  was  recorded 

by  the  court;  that  a  motion  in  arreft  was  made  and 
exhibited  to  the  court,  and  the  caufe  laid  over  to  the 
Tuefday   following ;  that  faid  Timothy  under  the 
cloak  of  fraternal  love  and  tendemefs,  advifed  the  pe- 
titioner to  fettle  the  matter»  and  fave  himfelf  and  fam- 
ily from  the  diferaceful  puniQiment  of  the  pillory^ 
and  offered  that  he  would  fettle  for  a  fmall  matter; 
that  he  went  home  and  advifed  with  his  family  and 
friends,  who  in  tears,  advifed  him  to  fettle  by  all 
means.     And  that  he  returned  to  court  on  Tuefday, 
fully  determined  to  fettle  with  his  brother  at  all 
events ;  when  to  his  great  furprize  his  brother  aiked 
him  the  enormous  fum  of  £60  lawful  money,  and 
threatened  to  profecute  him  with  rigor,  unlefs  he 
would  fettle  and  eive  him  this  fum.    The  petitioner 
being  ignorant  offaid  motion  in  arreft,  did  fettle  ahd 
gave  faid  Timothy  fifty  pounds  lawful  money,  and  fe» 
cured  it  by  feven  pound  notes,  when  in  fzfk  laid  ver- 
bid would  haye  been  arrefted,  and  faid  Timcthyr 
^ould  finally  have  recovered  nothing  againft  him  ii| 
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laid  profecution  :  Wherefore  he  prays  the  court  to 
inquire  into  the  izokSf  and  order  and  decree  faid  notes 
to  be  given  up. 

Plea  in  abatement-*-That  the  petition  contains  no 
fufficient  grounds  for  chancery  to  interpofe. 

Judgment — ^Plca  fufficient. 

-  Error  affigned — ^That  faid  plea  ought  to  hate  been 
judged  infttfficient. 

Judgment  affirmed — ^The  whole  ground  laid  in  this 
petition^  for  the  interpofition  of  equity  is>  that  the  pe- 
titioner was  ignorant  of  faid  motion  in  arreft,  when 
he  fettled ;  which  by  his  own  {hewing^  was  his  own 
fault  and  negligence  j  for  he  returned  to  court  on 
Tuefday,  and  did  or  might  have  advifed  with  his 
council  before  he  fettled* 

Executor  of  George  White  «f^  Woodruff,  &c 

ACTION  of  affumpfit,  declaring  that  In  A.  D.  indeWtttM  tfr 
1785  the  faid  George  had  in  his  ftore  a  quan-  IJ'^ge' wh<^ 
tity  of  flour,  which  had  been  there  fo  long,  that  he  the  party  bat  a 
Iiad  forgot  to  whom  it  belonged  ;  that  he  fold  it  for  writtentecuritr 
jf  14-4-0  lawful  money  and  delivered  the  money  to  ^orlM»toMnA 
tnt  defendants,  who  were  a  committee  of  a  fchool  * 

diftriA  in  Sharon,  the  intercft  to  be  applied  to  the 
fupport  of  fchooling  in  faid  diifari£l ;  that  the  defend- 
ants in  and  by  a  certain  writing  bound  themfelves  to 
the  faid  George,  that  in  cafe  an  owner  of  faid  flour 
appeared  and  made  out  his  righ^  to  it,  they  would 
repay  faid  money  and  fully  indemnify  him  from  faid 
owner  ;  that  Friend  Grilwold  owned  faid  flour,  arift 
liad  recovered  a  judgment  againft  faid  George  in  hit 
life  time  for  faid  flour  the  fum  of  / 18-0-0  lawful 
inonev,  which  the  plaintiflT  was  liable  to  pay  ;  and 
that  the  defendants  in  confideration  of  faid  writing 
smd  the  matters  aforefaid  afluined  and  promifed  the 
plaintiflT  to  pay  to  him  the  fum  of  faid  execution  and 
all  coft  and  charges  that  might  thereafter  arife,  and 
pledges  a  breach. 

To  tUs  dc^taration  the  defendents  dcmMnrcdt 
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Chancery  re- 
lieves agjunft 
a£cklenc»,aiid 
will  leophen 
tJie  term  of  a 
fMeclofure. 
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Judgment — ^That  the  declaration  is  infofficienL 
The  plaintiff's  remedy  is  upon  the  m-ritten  fecnritj  ^ 
indebitatus  affumpfit  doth  not  lie  in  fuch  cafe.  Vide 
Carew  vs.  Bond,  Windham  March  term,  1791' 

Doty  verf.  Whittlefey. 

T^ETITION  in  chancery--4bewin^  that  on  the 
t^  third  day  of  April  A.  D.  1 790^  he  purchafed  t 
home  lot  of  A.  Hamlin,  which  lot  was  mortgaged  to 
David  Whittlefey,  for  a  debt  faid  Hamlin  owed  him, 
whereby  it  became  his  duty  to  pay  faid  Whittlefey  > 
that  in  Feb.  A.D.  1790,  faid  Whittlefey  procured  a 
decree  in  chancery,  that  unlefs  the  money  due  on 
the  mortgage  from  faid  Hamlin  to  him,  was  paid  hj 
the  firftof  July  A.  D,  1790,  the  equity  of  redemp- 
tion Oiould  be  foreclofed  ;  that  he  had  paid  a  part  of 
faid  money  before  the  firft  of  July  \  that  in  going  af- 
ter' the  remainder  of  the  money,  he  was  taken  6ck, 
and  thereby  prevented  returning  until  the  loth  of 
faid  July,  when  he  offered  the  money  and  faid 
Whittlefey  refufed  it ;  and  on  the  16th  he  tendered 
kirn  j^45-9-o  there  being  only  ^43  due,  and  faid 
Whittlefey  refufed  to  accept  it  and  infifted  on^^io) 
more.  Praying  th^t  faid  foreclofure  may  be  opened^ 
and  that  faid  Whittlefey,  upon  his  paying  or  tender- 
ing the  remainder  of  faid  fom,  be  compelled  to  t^ 
leafe  faid  premifes  to  him  in  a  reafonable  time. 

Upon  hearing  the  petition,  the  court  found  the 
fzfks  to  be  true  and  granted  the  petition,  and  pafs  a 
decree  accordingly  i  and  that  faid  Whittlefey  pay  the 
coft. 


A  |Miro!  agree- 
ment caDnot 
operate  to  de- 
feat a  deed. 
A  refpondent  it 
not  obliged  to 
difclofe  any 
thiag  that  u  ir- 


Butler  veff.  Catling. 

PETITION  in  chancery-— (hewing  that  in  an  ac- 
tion of  debt  on  book  he  recovered  a  judgment 
i^ainft  Nathaniel  Bruce  by  default  for  £zoOff&f 
which  he  had  execution,  and  levied  it  on  land  which 
belonged  to  faid  Nathaniel,  he  having  no  Other  orop- 
erty  ;  that  faid  Catling  had  a  clear  deed  of  faid  land 
upon  record,  previous  to  his  levy ;   that  faid  deed  it 
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only  a  pledgq  to  feniie  tf>  (kid  Catling  t  debt  for  left  rdcrant,  or 
than  the  value  of  faid  land  j  that  there  is  an  agree-  '^^^^hWiTSf  a 
tnent  or  defeasance  civcn  by  bid  CatKngto  faidCTknc    ™°  * 
Briice»  which  lies  in  Uie  private  knowkdge  of  faid  A  petitioDer 
Catling,  that  upon  faid  Nathaniel's  paying  faid  Cat-  "^^  "?f  *"*: 
Bng  his  debt,  he  (hould  re-convey  faid  land  to  faid  P^^X/,2£ 
Nathaniel  $  and  prays  that  faid  Catling   may  be  ex-  mony  ofthcre^ 
Stained  upon  oath,  touching  faid  agreement  and  do-  fpondcnt,  to 
feassance,  he  having  no  proof  otherwifc  of  faid  tranf-  ^^^1^,  f"  a 
•dion  ;  and  having  tendered  to  htm  ^30  in  lavirful  ^^cl^ureof^ ' 
money,  and  ^^30  in  ftate  bills,  which  is  in  fuH  of  the  the  truth  on 
debt  due  to  faid  Catling,   he   prays   faid   Catling  <***^ 
mav  be  decreed  to  releafe  faid  land  to  him,  &c.    Al- 
fo  ne  agreed  to  wave  any  forfeiture  which  might  be 
incurred  by  faid  tranfaQion. 

Catling  appeared  and  was  fwom  ;  and  declared 
that  be  htd  given  faid  Nathaniel  no  obligation  or  de- 
feazance,  whereby  he  was  holden  to  re-convey  faid 
lands  upon  any  terms  whatever  ;  but  that  faid  deed 
wa9  anabfolute  deed^  as  it  Ipciported  to  be. 

Queftion  by  Butler — Wza  there  no  parole  agree- 
ment to  that  effefk  i  This  queftion  was  obje£ted  tOy 
«a  the  asifwer,  if  in  the  affirmative,  would  be  irrele- 
vant ;  for  no  parole  agreement  can  control  or  defeat 
a  deed.    By  the  court**-Tbe  queftion  is  improper. 

Second  queftion  put  to  the  comrt  ^as — Whether 
Catling  was  obliged  to  difclofe  any  circumftances  of 
firaiid  relative  to  faid  deed  i  By  the  court-^He  is 
IK>t  i  for  there  is  no  fuch  allegation  in  the  petition. 

Third  queftion — ^Whether  the  petitioner  may  in- 
troduce other  evidence  to  fliewthat  faid  CatKng  had 
told  a  different  ftory  ?  By  the  court— He  may  not ; 
for  he  has  appealed  to  Catling's  confcience  and  put 
bis  caufe  upon  his  teftimony ;  and  it  is  not  compe- 
tent for  him  to  impeach  it  or  help  it  out  by  the  tefti- 
mony  of  others. 

Petition  negatived. 


Si»  HAHTFORD  COUNTY, 

Thompfon  verf.  Churclu 

biawoCcai-     "O^^OSECXTTION  qmtam  for  a  private  aflault^ 
tioo  fofsa  pn-    J^     brought  upon  the  ftatute.    Ifllie  to  the  }ury. 

fencfalcharac-      The  plaintiff  offered  evidence  to  prove  that  laid 

cer  inaj  not  be  Church's  general  charader  was  that  of  a  maltcioutf 

^^J^^^^' quarrelfome  man  ;  which  was  objeded  to,  and  by 

^p^Kfl.  Iji^fj^  die  court  not  admitted.   The  general  chara£i;er  is  not 

in  iffue  s  the  bufinefs  of  the  court  is  to  try  the  cafe 

and  not  the  man;  and  a  very  bad  man  may  havca 

very  righteous  caufe. 


Hartferd  Cmmty^  Sept.  Temh  A.  D.  1791^ 

Perkins,  &c,  adxniniftrators  of  William  PItkiri, 
Efq.  verf.  Elihu  Kent,  executor  of  the  laft 
tdil  and  teftament  of  Samuel  Kent. 

iSfSto*S!  A  CTlONonnotedatedin  A.  D.  in6s,^rcn 
cumftancctpra-  jr\  by  faid  Samncl  to  faid  William,  forj^i4d 
famptWe  evi^  payable  on  demand,  without  intereft.  Plea  of  full 
•Mi»p^4*  payment,  made  by  faid  Samuel  deceafed.  Iffue  to 
the  jury. 

The  fads  upon  the  evidence  were— That  faid  Sam- 
nel  died  in  OGt.  A.  D.  1772,  poflefled  of  a  plentiful 
eftate^  that  faid  William  died  tnA.  D.  1789,  near 
feventeen  years  after,  without  ever  calling  upon  the 
•  defendant  for  pay  upon  faid  note,  or  informing  him 
that  he  had  fuch  a  note.  Peafe  and  Burbanks  ficfti^ 
ficd  that  at  a  certain  time  they  heard  faid  Pitkin  faf^ 
he  knew  not  what  faid  note  was  given  for»  and  ofier-< 
ed  it  to  faid  Burbanks  without  any  confideration. 

The  defendant  offered  to  give  evidence,  that  faid 
note  was  given  for  an  indemnity  in  a  certain  cafe, 
and  that  faid  William  had  been  indemified ;  which 
was  objeded  to,  and  by  the  court  not  admitted  \  the 
note  muft  fpeak  for  itfelf . 
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*I1ie jury  fooiai  «  TefdiA  farthc  defendant,  which 
WB8  accqited  by  tlie  court,  upon  the  groimd  of  pre- 
fimptiofi  that  (aid  note  vas  fatiefied. 

Allen  veif.  Vining. 

T?  RROR  to  Tcterfe  a  judffitient  of  jufticc  Co11in$,  Jjf^^f'^: 
F^  m  W  aaion  quitam,  Vining  vs.  Allen,  for  ^,  ^„fin^j  „ 
damage  done  in  the  night  feafon*    The  juftice  he-  hit  own  town, 
longed  to  Enfield,  the  parties  to  Eaft-Windfor,  and  Thciffueput 
ihe  ftAs  were  committed  in  Eaft-Windfor,  and  there  ^J^  "* 
'trere  juftices  in  Eaft-WSndfer  who  could  judge  he* 
tween  the  parties.    The  juftice  gave  judgment  that 
Inving  heard  the  evidences  and  pleas,  he  is  of  opin- 
fon  ^t  the  defendant  render  to  the  plamtiff  the  fum 
tiS  £^'f5'9  lawM  money  damages  and  his  coft. 

Errors  affigned«^t  ft.  That  the  juftice  belonged  to 

Enfield,  the  parties  to  Eaft-Windfor,  and  the  fads 

were  done  in  Eaft-Windfor,  where  there  wercjuf* 

jlipes  that  could  judge  between  the  parties,     ad.  'fnat 

\die  juftice  had  notK>nndthe  defendant  guilty. 

Juclgmeat— Mani£eft  error,  on  both  points.    Vide 
Mary  Scovei  w.  0mitb9detprmiQol  at  Fairfield  laft  . 
Auguft  term. 

Corfe  k  Bull  t^cf/I  Midbols.  ^  ^  ^^^ 

f^ETITION  for  a  new  trial  in  an  aaion  on  a  note  J^  »  "^  *J^ 
Jt^  brought  by  them  againft  fiud  Nichols,  in  which  ^  fTl^ 
«e  plead  a  fpecial  plea  in  bar  ;  to  which  the  plaintiis  petitioner  al- 
tntde  an  uifufficient  reply  §    which  was    demur- *«^»**»?* '^ 
ted  to  s  and  judgment--That  the  reply  waainfuf.^^^'^^"^^ 
ficient.      Altedging  that  they  had  fliifplead  )    and  fa^i,  he  null 
thai  they  ought  to  hare  traverfed  the  plea  in  bar,  as  ^^  tliat  he 
it  was  not  true,nor  could  the  defendant  hate  proved  it.  2^^™but  If 
Plea  in  abatement— That  the  petition  does  »ot^^*['^^^ 
contain  Aiflkicnt  reafcm  for  granting  a  new  trial  i  ^rcrkd  the 
that  it  does  not  go  far  enough,  in  that  they  hare  not  plea  of  the  ad- 
ftated  how  they  could  fupport  their  new  reply.    De*  wfc. ptrtyand 

■*"■*•"  not  be  proved, 

R   r  itisfuffidcnt. 


314  HARTFORD    COUNTY, 

By  the  court — The  pka  U  infufficieat.  The  plain* 
tiffs  havf  faid  all  that  Uiey  could  {ay»  upon  the  ground 
the  petition  goe$.  They  fay  there  is  no  truth  in  the 
plea  in  bar»  and  that  the  defendant  cannot  prove  it. 
'Whereas  had  the  plaintiffs  ftated  a  new  and  difitrent 
reply,  fuch  as  they  ought  to  have  made,  that  would 
avoid  the  defendant's  plea  ;  in  that  cafe  they  mutt 
have  ihewn,  not  only,  that  it  was  fufficient  in  point 
of  fubftance,  but  that  the  reply  was  true  in  h&  and 
alfo  how  they  could  prove  it. 

Same  point  was  adjudged  at  Windham  in  March 
A.  D.  1773  >  Stores  brought  a  petition  for  a  new 
trial,  in  an  aAion  Hovey  v/.  him,  for  mifpleading^ 
and  ftated  how  he  ought  to  have  plead,  but  did  not 
Ihew  how  he  could  avail  himfelf  of  the  new  plea,  or 
that  he  could  prove  it  i  for  this  caufe  the  petition 
was  negatived. 


Auflin  vej/.  Hanchet. 


inanadtionof  A  CTION  of  eje£lment.  Iflueto  the  jury.  By 
ejeamcnt,  the  jr\^  the  court — It  has  been  long  fince  fettled,  that 
holdSs^^^*^^.  ^^^  <*oings  of  free  holders  cannot  be  given  in  evidence 


idencc.  ^°  the  jury.    Vide  Humphrey  vs.  Pifon,  and  Ray  v/, 

Tomlinfon  ante. 

Temple  vetf.  Belding. 

intereftupona  A  CTION  of  debt  on  book.  Iflue  to  the  court, 
brokdtbtcon-  £\  Intereft  is  claimed  by  the  plaintiff^  upon  two 
YoA'^lwSr'  grounds,  I  ft.  The  debt  was  contrafted  m  New- 
lowed.  "  York  and  by  the  cuftom  of  merchants,  intereft  is  at 
lowed  there,    ad.  That  it  is  juft  and  reafonable* 

By  the  court — Not  allowed.    Vide  Smith  «r.  Pur- 
dy,  and  Brown  vj.  Hinman  ante. 

Stilman  vetf.  Lydia  Hofmer,  adminiftratriz  of 
T.  Hofmer,  Efq. 

ThcboBdfman  Q  CIRE  FACIAS,  declaring  that  Silas  Dean,  laie 
forthcpUm-    ^  deccafcd,  brought  his  aftiou  of  debt  on  book 
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againft  faid  Sfilman,  which  caufe  faid  Dean  appealed  tiff  to  appeal 
to  the  fuperior  court,  and  Titus  Bofmer,  Efq.  afore-  J»  <=;^f^'^ 
laid  gave  bond  upon  the  appeal ;  that  laid  caufe  was  the  defendant 
put  to  auditors,  and  before  the  fuperior  court  holden  recoyen  in  the 
at  Hartford  in  Sept.  A.  D.  1789,  he  recovered  judg-  ^^^^ 
ment  upon  the  return  of  faid  auditors,  againft  faid 
Dean,  for  the  fum  ot  £13  debt  and  for  coft  ;f  24  ; 
that  he  immediately  took  out  execution  on  faid  judg- 
ment for  the  fums  contained  therein,  which  was  du- 
ly returned  non  eft  inventus^  and   that  faid  Dean  had 
avoided,  &c.  praving  for  judgment  againft  faid  Lydia 
for  the  fum  in  faid  execution  and  the  coft. 

Pka—That  before  the  return,  of  faid  execution, 
viz.  on  the  23d  of  Sept.  A.  D.  1789,  faid  Dean  died. 
This  plea  was  demurred  to. 

Judgment — ^That  the  plea  is  infufEcient,  and  for 
the  plaintiiF  to  xtcastx £2^  damages,  being  only  the 
coft,  which  the  death  of  faid  Dean  could  not  afie£t ; 
as  no  return  of  mn  eft  inventus  was  neceflary  to  fub- 
je£):  the  bondfman  for  the  plaintiff  to  the  coft. 

The  fame  point  was  adjudged  at  the  adjourned  fu- 
perior court,  holden  at  Windham,  in  Dec.  A.  D. 
1783,  upon  a  fcire  facias  brought  by  the  countv  treaf* 
urer  vs,  Bifiel,  upon  a  bond  given  for  one  llobbin. 
The  plaintiff,  at  praying  out  his  writ,  fet  forth  the 
bond,  judgment  of  court  and  execution,  and  a  com- 
mitment of  Robbin  to  gaol  thereon,  praying  for 
judgment  againft  the  bail  ;  to  this  declaration  a  de- 
murrer was  given,  and  judgment  that  the  declaration 
was  fttfficient ;  for  upon  fuch  bond  nothing  will  ex- 
cufe  the  bondfman  but  a£tual  payment  of  the  coft  \ 
and  a  bond  for  the  plaintiff  upon  the  appeal  of  his 
caufe  is  within  the  fame  reafon  and  within  the  fame 
lawy  as  to  coft. 

Nichols  verf.  Shaw. 

ERROR  againft  a  judgment  of  the  city  court)  in  it  isBeeeflkrr 
an  a&ionof  debt  by  book,  Shaw  vs.  Nichols,  te  entitle  the 
m  which  was  an  averment  that  (aid  debt  was  con-  city  court  to 
ttaded  in  faid  city  of  Wartford;  but  neither  the  ^^^^^^ 


ai«  WtNDHAV  C017NTT» 

tlMikippaff  pbiatfflFor  dtffe«idjto€««raddfaffibeAilMMghgt» 
^^^^faJAcitYi  todthatiaid  ^ririt  was  dated  tk  a^af 
^STa^  Match  and  ande  itturaable  fefe  ihe  cky  OMrt  OB  Ite 
aMumwbe  ad  TdcfdaT  of  May  thea  «e»t ;  whiA ataalaaptd  A» 
bft>ttsiat»tkr  cHycoimbaUeBMibead  Tuddif  of  ApiiL  Hat 
tkcTwiUabMb  ^bovc  nuifttcf 3  wcsc  ^u^iicd  tott  aROf* 

Judgment— Mamfeft  erforon  bdchlMliliU. 


on  aaotc  for 


WmdhamC^kmy^  Sifi.  Term^  J.  iX  179K 
£.  Fitch  wi^iti]^tay; 

ERROR  to  Temrfe  a  judgmant  ol  the  cMnif 
court,  in  an  aAioa  brought  by  Ripley  t«t.  Titchi 


^!ul^  not-  on  a  nott  for /aooy  which  had  two  fabfcribing  wiv^ 
witiiftiBJiiig  nefles,  one  oT  whom  waa  dead»  Thecoontj  eoitrt 
n  hath  two  denied  an  appeal  becaofe  the  note  was  for  money  on* 
2Str^«.  ly  ^d  had  two  fubfcribing  witndfes. 

I^diKrV  Error  afiigoed^That  an  appeal  Mght  to  hairo 
coae  iacocft.  been  allowedi  as  one  of  the  witnefiea  wat  dead  fatd 
^  aoiewas  not  nor  coold  be  vouched  by  tw6wiiaeflQa* 

Judgment-^Manifeft  error.  This  point  we»  de- 
cided in  the  fapreme  court  of  errorSy  May  laft,  in  the 
cafe  of  Barker  w.  Coit ;  where  one  of  ihe  fubCbribtng 
witnefles  became  interefted  by  the  death  of  the  prom* 
ifee,  it  waa  determined  that  an  appeal  lay. 

Williana  waf.  Fitch,  fteriff  o£  Nev-Hma 
county. 

dJ^^Jd.    ACTIONfortheefcapeofOiarhsHaflfromgaoL 
though  the  ad-  xJL  Ifliie  to  the  jury, 
▼erfc  puty 

liMtmoretlMti  Fi^ch  oflcKd  dqmfitieM  takem  at  NM»abviea, 
•eniieitam  without  notice  t» die plaindff,  who  Uved Bt  Fon«ftet, 
2«P^fr^  80  Bule.  diftant,  «rto  D.  Dagget,  Sf<K  the  ffanMiff's 
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Md  refidiflg  at  New-Havetl,  withtn  20  miles  olthe  «  known  ittoiw 
|placei>f  caption  :  Which  were  objeaed  to  fot  thai  ^^.^"^ 
reafon  }  and  by  the  court,  adjudged  not  admtffible }  iniie«  He  mnd 
an  opportunity  to  crofs  examine  a  witnefs  is  very  idi-  bt  notified 
pOTtant  to  a  party,  and  he  may  not  be  deprived  of  it, 
out  by  abfolttte  neceffity,  or  fome  pofitive  law. 

The  ftatute  is,  that  for  certain  reafons  which  are 
enumerated  in  the  preamble,  depofitions  may  be  tak« 
en  out  of  court,  <<  So  as  a  notification,  with  reafona* 
<<  ble  time,  be  firft  made  out  and  delivered  to  the  ad- 
•*  verfe  party  (if  within  twenty  miles  of  the  place)  or 
^*  left  at  the  place  of  his  dwelling,  &c.  to  be  prefent 
«<  at  the  time  of  taking  fuch  a£Bdavit,  if  he  thinks  fit.'' 
Now  it  is  clearly  within  the  reafon  and  equity  of  the 
ftatute.  that  where  the  party  lives  more  than  twenty 
miles  from  the  place  of  caption  and  has  a  known 
agent  or  attorney  living  within  twenty  miles,  that 
luch  agent  or  attorney  (houid  be  notified ;  and  this 
lias  long  been  the  eftabliihed  conftrudion,  with  re& 
2cSt  to  depofitions  taken  out  of  this  ftatc.  Kirby's 
Keports  i  Whiting,  &c.  w.  Jewel,  &c. 

Staxuford  verf  Henry  Dewit,  John  Dewit,  &c* 

■QETITIONin  chancery;  dating,  that  in  A.  D.  Chancery  will 
jT    1781,  the  petitioner  and  faid  Henry,  John  and  J^/^^* 
6ela  Elderkin,  entered  into  partnerihip  in  trade,  the  thoreUade- 
faid  Henry  to  be  refponfible  for  faid  John ;  that  they  quatc  remed|r 
traded  largely  and  much  property  was  acquired  there-  **  l*^* 
by  I  that  faid  Henry  had  got  a  ereater  (hare  of  faid 
company's  intereft  into  his  hands,  than  belonged  to 
him ;  and  that  faid  company  was  indebted  to  him  the 
j^itioner  a  large  fum,  and  that  their  accounts  had 
never  been  fettled  ;  and  praying,  that  faid  Henry  be 
obliged  to  account  for  ^e  property  he  has  in  his 
hands')  that  iaid  accounts  be  liquidated  and  fettled  | 
and  that  the  court  would  order  and  decree,  what  (hall 
be  fiMmd  to  be  right  and  juft  among  all  die  co-part- 


riea  in  abatement^-That  the  petitioner  has  an  ad« 
equate  remedy  at  law^  by  an  a£Uon  of  account. 


3iS  WINDHAM   COUNTY, 

Jvdgment — Plea  f  uffictent.  Nothing  appears  from 
tbe  ftating  in  the  petition,  but  what  the  petitioner't 
remedy  at  law  is  completely  adequate* 

Smith  verf.  Simons. 

Awrictag  A    CTION  for  ereQtng  a  mill-dam  on  the  weft 

which  for  a        /A    Yxn^  of  the  plaintiff's  land,  acroft  a  ftream  of 

▼aluable  con-     -^  -*-  .     ^r  > 

fideration,        water,  and  flowing  his  meadow. 

SfTi^?^'.  Pica— Not  guilty.  Iffue  to  the  court.  Theplain- 
Unds  for  a       tiff  proved  his  declaration. 

yean,  is  a  leafe      The  defendant  then  offered  in  evidence  a  writing 

within  the        under  the  hand  and  feal  of        Flint,  the  original  pro- 

S^Mdmu'ft*  P^^'®^  oibAd.  land,  executed  in  A.  D.  1755  ;  whcrc- 

bc  recorded.     ^7>  ^^^  ^^  confidevation  of  five  pounds,  he  granted 

to  thofe  under  whom  the  defendant  claims,  liberty  of 

flowing  faid  land  twelve  years  without  reftriftion,  and 

for  eighty  years  in  the  winter  half  of  the  year }  viz« 

from  the  1 5th  of  Nov.  ta  the  i  $th  of  May  annually. 

This  writing  was  not  recorded. 

The  queftion  put  to  the  court — ^Whether  this 
writing  is  a  leafe  which  the  law  requires  (hould  he 
recorded,  or  only  a  licence  ? 

By  the  court-^It  is  a  leafe,  and  without  being  re- 
corded is  void  as  to  purchafers.  Judgment"— That 
the  defendant  is  guilty. 

Helton  verf.  Ruggles. 

A  party  hath  A  CTION  of  ejcf^mcnt  i  to  which  a  fpecial  pica 
no  right  to  ap-  JlV.  ^^^  given.  The  plaintiff  demurred  to  a  part» 
peal  from  a  and  traverfed  a  part  \  the  defendant  joined  the  dc- 
wWchTin  hii  ""^^^'^^^  *^^  *^  i^**^  "P^"  ^^  traverfe  was  clofed  to 
favour.  the  jury  :  The  demurrer  was  heard,  and  judgment  for 

the  plaintiff  i  the  iffue  was  not  tried  nor   any  judg- 
^  ment  upon  it  for  damages,  &c.    The  plaintiff  appeal- 

ed the  caufe  ;  and  now  the  defendant  plead  in  abate- 
ment of  the  appeal,  that  there  was  no  judgment  ren- 
dered in  the  county  court,  from  wlucb  the  plaintiff 
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.luid  right  to  appeal  $  it  bring  in  his  favor  fo  far  a$  it 
went. 

Judgment — ^Plea  fufficient ;  a  party  hath  no  right 
to  appeal  £rom  a  judgment  Mrhich  is  in  his  favor. 

Spalding  verf.  Dunlap. 

ACTION  of  account  for  a  certain  note  given  by 
Abraham  Shepard,  for /loO)  in  the  name  and 
favor  of  the  plaintiff,  which  the  defendant  received  te 
account  for. 

Plea — ^That  the  defendant  is  not  bailiff,  and  receiver 
of  the  plaintiff,  &c.  Ifliie  to  the  court.  The  note 
appeared  to  be  a  note  given  to  the  fele£tmen  of  the 
town  to  and  for  the  ufe  ^nd  benefit  of  the  plaintiff  by 
name.  The  queftionwas,  whetherthis  proved  the  iffue. 

Judgment — ^That  the  defendant  is  bailiff  and  receiv- 
er to  the  plaintiff,  and  that  he  do  account.  The  inte- 
refl.is  the  plaintiff's,  and  a  recovery  by  the  plaintiff 
will  be  pleadable  in  bar  of  any  adiion,  the  fele£tmeii 
may  bring  for  the  fame  caufe  in  their  names. 

Sila  Spalding  verf.  Fitch. 

ERROR  to  reverfe  a  judgment  of  the  county  if  a  female 
I  court  in  a  profecution  for  maintenance  of  a  «i^*»  *  ^-„ 
'  r  ^    •  *  charge  ofaU 

pairoftwms.  demand*  for 

Defendant  plead  in  bar— That  on  the  loth  of  ^f^°^'^?i5|^^^ 
March,  the  plaintiff  agreed  with  John  Adams,  to  ac*  which  Oie  is 
ccpt  jf  36  lawful  money  in*full  fatisfaftion,  for  the  pregnant ;  and 
maintenance  of  the  child  with  whicl^  ihe  was  then  *uJ^^t^j 
pregnant ;  and  to  difcharge  him  and  all  other  perfons  flie  was  preg- 
there&rom  %  and  the  faid   Adams  paid  the  faid  Sila  nant  with  two, 
jf  36  lawful  money,  which  (he  accepted  ;  and  there-  J^m^^J*?^ 
opoB,  and  in  confideration  thereof  flie  made  and  exe*  ^|^q^. 
cuted  the  following  difcharge  in  writing,  viz.  Enow     . 
iall  men  by  thefe  prefents,  that  I  Sila  Spalding  have 
this  day  received  by  the  hand  of  John  Adams  ^^j^^ 
for  and  on  account  of  the  maintenance  and  fupport  of 
a  child  of  which  I  am  now  pregnant,  in  confideration 
whereof^  I  do  acquii,  exonerate,  and  fully  and  abfo- 
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iittlyiMelwfethefsdcrof  raidcUUtof  wUch  lam 
now  pregnant^  of  any  demands  I  have  againift  faim^ 
and  any  ether  perfon,  (hall  have  ri^t  te  plead  this 
difchargCy  wko  (hall  be  profecuted  in  my  name,  for 
or  on  account  of  (aid  child  :  Dated,  March  i .  th.  A* 
D.  1 79 1,  Sila  Spalding.  Whereby  the  defendant  ia 
fully  and  abfolutely  difcharged  from  all  demands  oi 
the  plaintiff  on  account  of  fsud  child. 

Plaintiff  replied— That  faid  difcharige  was  <A>ttin«d 
1)efore  faid  diildren  were  bom,  and  before  (he  knew 
Ihe  was  pregnant  with  more  than  one  child  }  when  in 
(t£t  flie  was  pregnant  with  two  children  who  have 
fiaoe  been  born  of  her  body  alive ;  and  therevpoa 
fays  (he  ought  not  to  be  barred  without  that»  tha^ 
flie  received  of  f:^d  Adams,  faid  ^36  in  full  fatisfau^ 
tioii  of  all  demands,  (he  c<^d,  or  might  have  upopi 
him,  and  every  other  perfon  on  account  of  her  preg- 
nancy ;  and  without  that,  that  ihe  executed  faid  dif- 
charge  to  and  for  the  ufe  of  faid  Adams,  and  every 
other  perfon  who  might  be  profeeuted  on  that  acoouat. 

The  defendant  affirmed  over  his  plea,  and  j<nnc4 
iffue  to  the  court.  The  court  found  the  iffue  in  favor 
of  the  defendant,  and  gave  judgment  for  his  coft.- 

Errors  affigned — That  the  plea  in  bar  is  infufficient, 
however  the  iffue  in  faft  might  be ;  for  diat  it  is  a 
general  difichat^  of  every  body,  and  not  given  to  die 
defendant:  The  minds  of  the  parties  did  not  mectia 
giving  and  receiving  it  i  and  not  being  plead  by  way 
of  accord  and  fatisfa^on  but  as  a  difcluirge»  it  extends 
CO  one  child  only  ^  wheieas  the  fuit  is  for  maintQ- 
MAce  of  two. 

By  the  court— ^Thete  is  nothing  erroneom  m  die 
judgment  complaitted  of}  in  fuch  fettlemeats  the 
mrties  adways  run  a  rifii: }  had  the  children  been  ftill 
bom,  the  money  eouM  not  hare  been  recovered  badi:4 
and  as  the  terms  of  the  difcharge  are  compreheiifive 
enon^  to  take  in  every  body  (he  Ihould  siccufe,  andl 
efpecially  the  father ;  and  (he  having  charged  jtbe  4d^ 
fendant  with  being  the  father,  he  hath  right  to  take 
benefit  of  it,  and  (he  cannot  Ulj  die  difcharge  (batt  not 
extend  to  him. 
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Huntington  wrj/C  Ripley,  &c  committee  of  the 
firll  fociety  in  Windham* 

ERROR  to  rcverfe  a  judgment  of  tlie  county  Evtry  rcafona-^ 
court  in  an  aftion  brought  by  the  plaintiff  a-  Wcconftruc^ 
gainft  fatd  committee  4  declaring,  that  he  was  a  fober  domed  ^nfu^ 
diflenter  from  the  eftabliihed  church  in  the  firft  foci*  port  of  a  Tcr^ 
Cty  in  Windham,  and  belonged  to  a  fociety  of  congre-  ^^ 
gationalift$  in  •  faid  fociety  ;  that  he  attended  public 
worihip  there,  and  contributed  his  proportion  towards 
its  fupport ;  and  procured  and  lodged  a  certificate 
with  the  clerk  of  faid  firfl  fociety,  more  than  three 
jears  fince,of  his  thus  having  diiTented  :  Which  cer« 
tificate  was  accepted  in  legal  fociety  *8  meeting  on  the 
a7th  of  Nov.  A.  D.  1786  .  and  faid  fociety  voted  to 
excufe  him  from  paying  taxes  for  the  fupport  of  the 
miniflry  in  faid  firfl  fociety;  yet  the  defendants  not 
ignorant  of  the  premtfes,  inferted  his  name  in  a  cer- 
tain rate-bill,  made  upon  the  lifl  of  A.  D.  17871  and 
annexed  diereto  the  fum  of  18/^  lawful  money,  as  his 
proportion  of  faid  tax  ;  which  was  for  the  fole  pur- 
pofe  of  fupporting  the  miniflry  in  faid  firfl  fociety^ 
and  caufed  the  fame  to  be  colleded  of  him  to  his  dam^^ 

Plea  in  bar — ^That  on  the  i^th  of  0£l.  A.  D.  1 740, 
k  was  voted  in  faid  firfl  fociety,  that  the  falary  granted 
to  the  Rev.  Mr.  White,  ihould  be  annually  paid  him^ 
and  that  the  committee  for  the  time  being  fhould  an- 
nually afTefs  the  inhabitants  accordingly  j  that  on  the 
1 2th  of  Nov.  A*  D.  1764,  it  was  voted  and  agreed  in 
legal  fociety  meeting  of  faid  firfl  fociety,  that  Mn 
Whites  annual  falary  fhould  be  ^  1 00  to  be  paid  on  the 
I  ft  of  Nov.  in  each  year,  fdlong  as  he  fhould  continue 
In  the  work  of  the  miniflry  ;  and  that  the  committee 
for  the  time  being  fhould  annually  make  out  a  rate 
to  pay  him  ;  that  the  defendants  being  a  committee 
of  faid  firfl  fociety,  did  make  a  rate  in  A.  D.  1788^ 
upon  the  lifl  in  A.  D.  1787,  and  included  the  plain«i> 
tifis  name  therein  as  is  alledgded  in  his  declaration  ; 
that  in  the  limits  of  faid  firfl  fociety,  there  hath  not 
been  formed^  nor  hath  there  esdftedi  nor  d6th  there 
S  f 
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DOW  exift,  anf  diftind  or  fepanle  cluifcb  or  congre* 

gation  in  which  public  worihip  iflfregularly  main- 
tained, according  to  the  intent  of  the  law,  to  which 
the  plaintiff  had  adhered  and  paid. 

^  The  plaintiff  replied — ^That  there  hath  and  doth 
exift  in  faid  firft  fociety  a  feparare  church  add  congr^ 
gation,  to  which  he  hath  and  doth  adhere  and  pay* 
Iffue  to  the  jury. 

The  jury  found  that  there  hath  not  been  formed  or 
exifling,  nor  is  there  now  exifting,  any  feparate  or 
diftin^i  church  or  fociety  of  feparates,  in  faid  firft  fo- 
ciety, compofed  and  fupplied  with  a  gofpel  minifter  in 
manner  as  the  law  requires,  to  which  the  plaintiff  has 
adhered,  and  that  he  has  there  contributed  his  pro« 

C'on  in  manner  and  form  as  the  plaintiff  in  his  reply 
illedged,  and  found  for  the  dcfetidants  their  coflL 

Motion  in  arreft — ift.  It  doth  not  appear  that  there 
was  any  vote  of  the  fociety  laying  a  tax  on  the  lift  o| 
A.  D.  1787.  ad.  That  the  iffue  is  immaterial.  34* 
That  the  verdi£t  does  not  anfwer  the  iffue,  and  la 
contradi£lory  and  repugnant,. and  finds  part  pf  the 
iffue  in  favor  of  the  defendants,  and  part  in  favor  of 
the  plaintiff.  This  motion  was  adjudged  to  be  in- 
fufficient,  and  judgment  rendered  for  the  defendants. 

Errors  afligned — ^That  the  county  court  ought  to 
have  judged  faid  motion  in  arreft  fufficient. 

Judgment  of  this  court— That  there  is  nothing  er« 
roneous  in  the  judgment  complained  of.     The  vote 
of  faid  fociety  in  A.  D.  1 764,  was  a  fuf&cient  author'* 
ity  to  the  committee  to  make  the  rate.     The  iffue  is  a 
material  iffue,  and  the  jury  have  found  it  fubftantially 
in  favor  of  the  defendants ;  every  reafonable  con- 
ftrudion  is  to  be  made  in  fupport  of  a  verdiA.     A«* 
dopting  this  rule  the  fuppofed  repugnancy  will  vanifli 
and  the  verdi£t  will  read  thus ;  the  jury   find  that 
there  is  no  fuch  feparate  church  or  fociety  exiftingf 
&c.  to  which  he  has  adhered,  and  hath  contribured 
his  proportion,   &c.     Which  direftly  negates  the 
fafts  affirmed  by  the  plaintiff  in  his  reply,  and  trav- 
erfed  by  the  defendants. 


i 


SEPTEMBER  TERM/ A'.  D.   1791.  ftf 

'New-Ltntdm  Countyy  Sept.  Term.  A.  D.  1791- 
Crocker  verf.  Fox  &  Wife. 


Adkioaofwafte 
ten* 
ant  in  dower. 


ACTION  of  waftc,  declaring,  that  the  pWntifF  ^««^^^- 
was  feized  of  the  reverfion  of  a  certain  tra£i:  ^nt  -^  ^^^ 
of  land  in  fee^  defcribed  in  the  declaration,  of  which' 
the  defendants  were  tenants  in  dower  in  right  of  the 
wife,  for  her  life  ;  that  (he  had  cut  and  deftroyed  the 
timber  and  wood  (landing  upon  faid  land,  and  com->. 
mitted  wade  to  the  difinheriting  and  damage  of  the 
plantiff,  &c. 

?  Plea — ^Not  guiltjr.     Iflue  to  the  jury.    The  jury 
found  for  the  plaintiff,  and  ^^20  damages. 

Motion  ia  arreft-^That  the  declaration  is  infuffi-. 
cient,  not  being  maintainable  againft  tenant  in  dower. 

Judgment — ^That  the  motion  is  infufficient,  and  for 
the  plaintiff  to  recover.  This  point  was  decided  at 
Fairfield*,  Aug.  A.  D.  1772,  upon  a  denfiurrer  to  the 
cTecIa ration  in  an  a£tion  of  wafle^  brought  againft 
tenant  for  life. 

Exception— That  this  a£lion  was  ^ivcn  in  England 
by  the  ftatute  of  Marlbridge,  52,  Hen.  3d,  which 
does  not  extend  here.  To  which  it  was  anfwercd, 
tEat  true  faid  ftatute  does  not  extend  here  \  yet  it  is 
reafonable  there  (hould.  be  a  remedy  in  fuch  cafes, 
for  the  reverfioner  to  recover  his  damages,  and  that 
reafon  was  univerfal  and  ought  to  govern  here.  jQdg- 
ment-'-Declaration  fufficient.  Vide  Rofe  w.  Hays, 
action  of  wafte  againft  tenant  by  the  curtefy.  New* 
Haven,  Jan.  term,  A.  D.  I79i« 

Carew  &  Town  of  Norwich  verf.  William  How- 
ard. 


The  court  will 


VERDICT  for  the  plaintifis  laft  court,  and  ^13  „otarTe(Uv!nr. 
damages,  with  which  the  plaintiffs  were  dtf-  dia  which  is  in 
fatisfied  J  and  moved  in  arreft  of  judgment,  that  Eb-  fevorofatown, 
cnezer  Backus  one  of  the  jurors  who  tried  faid  caufc,  J'he*  wi^"^  "^ 
was  and  is  father  to  Ebenczer  Backus  of  faid  Nor-  becaufe 
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ibme  of  the  ju-  wicli»  who  IS  ooc  of  the  plaintiffs.  The  faik  was  admits 
ud'to r^  ^^oi  ^^^  ^7  ^^^  defendant;  yet  he  fays,  that  faid  conne£iioa 
tbeuhabitants.  ^**  ^^  ^^®   knowledge   of    the   plaintiffs   when  the 

jury  were  impannelled,  and  they  made  no  obje£Uon 

to  faid  jurymen. 

Judj^ment— ^hat  the  motion  is  infufScient,  and 
that  the  plaintiff  recover  i  the  Town  of  Norwich  ^ 
the  plaintiff  to  whom  the  juryman  was  not  related^ 
bis  being  related  to  fonae  of  the  members  that  com- 
pa&  the^corporation,  is  a  good  challenge  to  the  favor. 
The  partiality  in  this  cafe  was  in  favor  of  the  plato- 
tiffs  ;  and  if  the  plaintiffs  would  not  fuggeft  it  when 
the  jury,  were  impannelled,  they  may  not  afterwards 
take  advantage  of  it  in  arreft,  eipecialjj  when  it  ap- 
peTts  tdliavcT>cenlnlKeIfTc5owredge^  at  the  time^Ue  _ 
jury  wer?  impannelled.  "*" * 

Mafon  veff.  Ifaiah  Rogers. 

Adccd.updcr       A   CTION  of  cjedment  for  a  traft  of  land.    Plea 
certain circum-    jpV   not  guilty.     Iffue  to  the  jury. 

ftanccs  given 

prior  to  the  Tlie  plaintiff's  title  was  the  levy  of  an  execution 

dr  bt  of  the       againft  Samuel  Rogers,  father  of  faid  lialahi  made  iu 

d^fmed  f^lL-    '^^^^  A-  ^-  *79«»  *»*  ^**  f^^  *  ^^'^^  contraaed  in 
(Juicjit.  0&.  A.  D,  1 789. 

The  defendant  fet  up  title  under  a  deed  from  faid 
Sapuel  Rogers,  executed  in  May  A.  D.  1789,  ^d 
recorded ;  the  conGderation  was>  three  fifty  pound 
notes  payable  in  cattle,  one  in  four  years,  one  in  fix 
years,  and  one  in  eight  years^  all  without  intereft* 
Tlie  father  was  much  in  debt,  when  he  gave  the  deed 
to  his  fon  Ifaiah  ;  and  after  giving  the  deed  remained 
in  poffeffion,  ufed  and  improved  the  land  as  before^ 

- *     and  let  it  to  his  ion  upon  (hares:  There  was  -nolli- 

ing  to  make  the  plaintiff  fufped  that  the  father  had 
conveyed  it  away  at  the  time  of  contracting  the  debt^ 
or  even  to  induce  him  to  look  at  the  record.  The 
circumftances  of  fraud  were  very  ftrong  agahaft  the 
deed,  the  whole  tranfadion  appeared  to  belt  mere 
truft  between  the  father  and  the  fon>  to  fecuic  the  c(* 
nt^  foe  the  benefit  oi  thft  f^ubcr.    Tb^  juij  bmA  t 
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verdtA  for  the  plaintiff,  whtcb  was  accepted  bf  the 
oourt» 

The  queftion  of  law  which  came  up  in  this  cafe  was 
—Whether,  as  the  fon's  deed  was  fcyeral  months  prior 
to  the  plaintiff's  debt,  it  was  fraudulent  as  to  hiyji 
^whatcvcf  it  might  1>e  as  to  other.£££d&U2£&  ^bo  were 
fuch,  at  the  date  of  the  deed.  It  is  evident  th^t  this 
piece  of  land  was  fo  conduf^ed  with  by  both  father  '4n4 
fiin,  as  to  make  the  plaintiff  believe  it  was  the  fathers, 
and  was  the  principal  pround  upon  wh?<*h  rh^  flaJftr  r~ 
tiff  gave  credit  to  the  father :  the  deed  being  clearly 
ffraudulent  as  to  the  creditors  of  the  father ;  the  land 
.ought  to  be  applied  in  ^\Crh^r^e^  f)f  thp  ^r^^j^  i^  had 
yined,  ^Y  means  of  the  felfe  colours  held  out  by  both 
&tbcr  aud  (on.  .  "  ' 

Davjdfon  verf.  Davidfon.   ' 

A    Lt^HEUS  DAVIDSON  a  minor  by  his  guar-  Cofttaxeda. 
,jf\    dian,  appealed  from  an  order  of  the  court  of  P*^  tno^ 
probate  making  certain  allowances  to  the  widow  the  from  probate, 
appellee.     The  decree  of  the  court  was  affirmied,  and 
coR.  taxed  againft  the  minor,  as  the  appeal  was  taken 
in  his  name. 

Sed^jueriy  if  it  ought  not  to  have  been  againft  the 
gttardiao^  who  controls  the  minor,  and  then  it  might 
be  allowed  or  not  in  his  account  agatnil  the  minor, 
as  it  (hould  appear  to  the  court  of  probate  to  be  rca^ 
ibnaUe  or  not. 

Hosford^  &c.  Society's  Committee  in  Marlbo- 
rough:  '^rf.  Lord* 

ERROR  to  xeverfe  a  judgment  of  a  jufiice,  in  an  DiiTentenfroa 
a£iion  brought  by  faid  Lord  againft  faid  com-  the  churches  ix, 
mittec,  declaring  that  on  the  i ft  of  April  A.  D.  1787  ^"^^^^'^j^^S 
Ke  diilented  from  the  church  and  congregation  in  the  of  the  fociety* 
fociety  in  Marlborough  and  joined  himfelf  to  the  epif-  incurred  before 
copal  church  in  Chatham  \  that  he  has  ever  Cnce  at-  t^«y  ^«n^  ^ 
tended  the  public  worihip  with  faid  epifcopal  church  ^'"  *  ^'^ 
«  and  contributed  h]«  proportion  towards  its  fupport  \ 
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and  before  the  ad  of  Jan.  A.  D.  1788,  he  obtained 
from  Nathaniel  Comwell^  warden  and  clerk  of  faid 
epifcopal  church,  a  certificate  thereof  and  lodged  th» 
fame  on  faid  ad.  of  Jan.  A.  D.  1788,  with  the  cleik 
of  faid  fociety  in  Marlborough*  and  that  the  defend- 
ants-being a  fociety^s  committee  of  faid  Marlborough,, 
for  the  year  A.  D.  T788,  and  not  being  ignorant  ox 
the  matters  aforefaidi  did  make  a  rate  of  four  pence 
on  the  pound,  upon  the  lift  of  the  inhabitants  of  faid 
Marlborough,  which  was  given  tn,'  in  the  year  A.> 
P'.  I  /O^i  including  the  plaintiff's  lift,  which  was. 
^155-10-3  i  and  in  faid  bill  inferted  the  plaintHPs 
dame  with  the  fum  of  j^ a- 11 -8  annexed  j  and  have 
caufvdthe  fame  to  be  coUedled  of  the  plainti^,  with- 
outbid  w  and  right;  for  that. no  fuch  tax- was  granted 
by  faid  fociety  of  Marlborough,  or  in  auy,  otherwife«^. 
damage  jf 

Flea  in  bar-^That  Mr.  David  Huntington  in  A/ 
D.  1787  was,  and  for  many  years  before  had  been* 
and  ftill  is,  the  minifter  of  faid  congres;ationa1  church  * 
in  faid  Marlborough,  regularly  ordained  and  fettled  V 
and  that  faid  fociety  covenanted  and  agreed  to  give 
him  £go  per  annum  for  his  falary ;  and  that  on  the  ^ 
17th  of  Dec.  A.  D.  1787,  the  plaintiff  being 'an  inhab- 
itant of  and  belonging  to  faid  fociety,  at  a  legal  fociety 
meeting  held  in  faid  fociety,  voted    and   granted  * 
the  fum  of  ^^99  to  faid  Mr.  Huntington  for  die  year  * 
A*  D.  1787,  and  appointed  the  defendants  a  commit- 
tee  to  make  faid  rate,  &c.  which  they  did  and  caufed  it 
to  be  colle£led.    To  which  plea  the  plaintiff  demur- 
cd.     The  juft;ce  gave  judgment  that  faid  plea  was 
infufficient,  and  for  the  pliintifF  to  recover. 

Error  afH^ned-^That  faid  plea  ought  to  have  been  . 
^  jiidged  fulBcieit. 

Judgment — ^That  there  is  manifeft  error  in  the 
judgment  complained  of;  becaufe  the  tax  is  for  a  debt  - 
wluch  had  incurred  before  the  defendant  difleoted 
from  the  fociety  in  faid  Marlborough. 


<'T\ 
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'       James  Curtice  verf.  David  Scovel. 


WRIT.6f  error,  complaining  of  a  judgment  of  ^"^^^S^ 
a  juflicc  upon  a  note  for  j^2o,  entered  upon  f^onon^^ 
the  confeifion  of  faid  Curtice,  in  ^vor  of  faid  Scovel|  arbitration 
in  words  following,  viz.  Sept.   iithA.  D.  1790  at  a  "<'^«/?'£*^ 
court  holden  in  faid  Colchcfter,  Jofeph  Ifliam,  jun;  !^fo^°^J* 
juAice  of  the  peace  for  New-London  county  prefent,  ward,  it  voi<L 
appeared  David  Scovel  of  faid  Colcheller  and  James 
Curtice  of  Wethersfield  and  agreed,  that  faid  Jame» 
Ihould  confefs   a  judgment  againft   himfelf  for  the 
fum  of  jf  20  lawful  money,  due  to  the  faid  David  by 
note  dated  Sept.  nth  A.  D.  1790,  and  accordingly 
faid  James  did  confefs  judgment  for  the  fum  due  on 
faid  note  to  the  faid  David  ;  thereupon  it  is  confider- 
ed  by  the  court,  that  faid  David  Ihould  recover  of  faid 
James  the  fum  of  {^10  lawful  money  debt  and  that 
execution  iiTue  accordingly.     Execution  granted  Sept. 
14th  A.  D«  1790;  which  note  is  in  the  words  fol- 
lowing, vi2.  For  value  received  I  pfpmife  to  pay  Da^ 
^id  Scovel ^20  lawful  money  on  demand,  Sept.  nth 
1790^  James  Curtice  \  that  faid  juftice  has  granted 
an  alias  execution  on  faid  judgment,  dated  26th  o£ 
Feb.  A.  D.  1 79 1,  on  which  isendorfed,  that  the  fum 
of  one  pound  five  (hillings  and  nine  pence  is  cancelled 
by  the  award  of  arbitrators.     And  the  plaintiff  fays 
that  faid  note  was  executed  and  faid  judgment  ren- 
dered Ihereon,  for  the  fole  purpofe  of  obliging  the 
fapd  James  to  abide  the  award  of  faid  juftice  liham 
and  AIr«  William  Hubbard,^  arbitrators  between  the 
pajrties,  and  is  without  the  jurifdi£lion  of  faid  juftice  * 
and  void  :  that  no  fum  was  then  fettled  and  agreed 
to  be  due,  but  the  whole  was  fubje£k:  to  a  future  con- 
tingency, viz.  the  award  of  faid  arbitrators,  and  by 
this  means  a  party  would  be  without  remedy  in  the  '  * 

law  let  the  arbitrators  be  ever  fo  corrupt,  or  the 
award  ever  fo  erroneous  and  miftaken  in  point  of  law 
or  fad  ;  that  &id  arbitrators  did  not  proceed  accord- 
ing to  their  fubmiffion,  but  admitted  illegal  evidence ' 
in  faid  caufe,  &c.  wherefore  and  for  other  reafons 
apparent  in  the  record  the  plaintiffin  error  prays  faid 
erroneous  judgment  may  be  reverfed,  annulled  and 
fet  afide. 
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This  writ  of  error  was  direAed  by  the  chief  judge 
of  the  fuperior  court,  who  (igned  it,  to  John  Francis 
of  Wethersfield  to  ferve  and  return,  &c*  And  Iht 
faid  John  Francis  gave  bond  for  the  plaintiflTatthe 
praying  out  of  faid  writ  that  he  ihould  profecutc  the 
fame,  &e.  and  faid  wric  was  fenred  on  the  defendant 
in  error  by  faid  John  Francis. 

To  which  the  defendant  in  trror  plead  in  abate- 
ment, that  faid  John  Francis,  to  whom  this  writ  is 
direded,  as  an  indifferent  perfon  to  fenre,  and  by 
whom   only  it  was  ferved,  was  bondfman  for  the 

Elaintiff'  at  the  praying  out  of  faid  writ  and  thereby  he 
ecame  interefted  in  faid  caufe,  fo  that  by  law  he  had 
not  right  to  ferve  it.    Demurrer  to  the  plea. 

Judgment — That  the  plea  is  infufficient ;  that  it 
had  been  an  immemorial  pradlice  for  (herifis,  &c.  to 
give  bonds  for  plaintiffs  at  praying  out  of  their  writs^ 
and  their  fervice  of  them  ever  been  held  good.  Vide 
the  town  of  Windham  vs.  town  of  Hampton,  March 
term  A.  D.  1790.  If  there  is  any  irregularity  or  d^ 
fe£t  in  the  fervice,  advantage  may  be  taken  of  it ;  but 
here  is  no  complaint  but  what  the  fervice  and  return  it 
well  and  properly  made. 

The  defendant  in  error  then  plead  fpecially  and 
traverfed  all  the  irregularities  in  the  proceedings  of 
faid  arbitrators,  complained  of  in  the  writ  of  error  i 
to  which  the  plaintiff'demured. 

Judgment  of  the  court — ^That  the  plea  is  infaffi- 
cient  and  that  the  judgment  complained  of  is  mani- 
feftly  erroneous. 

By  the  court — Arbitration  notes,  or  notes  given  to 
bind  a  party  to  abide  an  award  of  arbitrators  are  not 
notes  for  the  payment  of  money  only — confequently 
it  is  now  fettled  by  a  feries  of  uniform  deciCons,  that 
fuch  notes  although  vouched  by  two  witnefles,  if  for 
more  than  four  pounds  are  not  within  the  jurifdiAion 
of  a  Gngle  minifter  of  juftice  to  try ;  if  for  more  tban 
twenty  pounds  they  are  appealable  to  the  fuperior 
court.  Such  notes  therefore  are  not  evidence  of  a 
fubfifting  debt,  and  fuch  was  the  note  in  the  prefent 
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faft,  made  anil  deliveved  into  the  hands  of  the  juftice^ 
Hrho  was  one  of  faid  arbitrators)  with  the  plaintiff's 
confeffion  upon  it ;  not  that  there  was  then  any  thing 
<due  upon  the  note,  but  it  was  for  the  fum  which  fliouhl 
tbeteafter  become  due  by  the  award  of  faid  arbitf a« 
4^f«,  if  any  thing  (hould  be  found  againft  him* 

This  is  not  fuch  a  debt,  nor  fuch  a  confeiSon  of  a 
debt,  as  the  ftatute  contemplates  and  authorizes  a  juf- 

.tice  to  make  a  record  of.  The  whole  proceedings  are 
iarsm  non  juAce^  and  void.  Befides  it  is  an  illegal 
method  to  prevent  a  party  from  getting  redrefled  at 
law  againft  an  award,  however  corrupt  and  erroneous 

It  may  be* 

James  Curtice  ^erf.  tfrael  Bulkley, 

WRIT  of  error  to  reverfe  a  judgment  of  a  jus- 
tice, entered  up  upon  the  confefEon  of  faid 
'ijuruce  to  faid  Buikley^  upon  a  note  in  all  refpe£la 
^fimilar  to  the  preceding  caufe  of  Curtice  vs.  Scovel, 
and  judgment  the  fame  as  in  that  cafe,  both  on  the 
abatement  and  the  merits. 

The  cafe  of  Sage  w.  Richards  adjudged  at  New* 
Haven  adjourned  fuperior  court,  Dec.  A.  D«  1770 
.  was—Sage  executed  five  twenty  pound  notes  to  Rich- 
ards to  cSlige  him  to  abide  the  award  certain  arbitral 
tors  fliould  make  in  a  controverfy  fubmitted  to  them* 
He  confefled  judgment  upon  each  of  -faid  notes  iot 
fn/o  debt,  with  coft  allowed  to  be  one  Chilling,  and 
iodfled  them  with  faid  arbitrators,  to  oblige  him  to 
perform  the  award* 

Error  ailigned  was«— That  the  juftice  had  no  right 
to  receive  and  enter  up  judgment  upon  faid  note  by 
tlic  confeffion  of  faid  Sage  as  aforelaid* 

Plea^^Nothing  erroneous- 
Judgment-— Manifeft  error.    As  the  court  did  not  , 
E*ve  reafons  in  writing  at  this  time,  I  am  unable  to 
ate  them }  but  prefdme  the  fame  reafons  governed 
die  court  as  in  the  preceding  cafes. 
T  I 
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John  Lord  verf.  Eliflia  Marvin,  &c  Sod^^t 
Committee  of  the  North  Society  in  Lyme. 

ConTtpientiottf    Ti  RROR  to  fCTcrfc  z  judgment  of  the  county 

bteto^b^Jw^  JC-«  ^^"^  ^°  ^"  ^^^^^  brought  by  fald  Lord  w.  fiud 

fordd>tsin^r-  *larvin,  &c«  \  dcchringythat  for  ei|ht  years  laft  paf* 

red  before  thcj  fed  he  belonged  to  a  church  and  foaety  of  congrega* 

^^SsnxiA.         tionaliOs :  That  on  the  14th of  April,  A.  D.  1788,  he 

obtadned  from  faid  church  a  certificue,  that  he  be» 

longed  to  their  church,  attended  and  contributed  his 

proportion  for  its  fupport,  and  lodged  faid  certificate 

with  the  clerk  of  laid  north  fociety  \  that  faid  north 

fociety  at  their  legal  meeting  holden  on  the  14th  of 

Sept*  A.  D.  1789,  voted  a  tax  of  fix  pence  on  the 

pound  upon  the  lift  of  A.  D.  1788,  which  was  ap« 

propiiated  to  minifterial  purpofes ;  that  the  defend* 

ants  being  a  committee  of  faid  fociety,  made  up  a 

tate-bill,  and  therein  included  the  plaintiff's  name 

with  48/*  annexed  as  his  proportion  to  pay  \  and  for 

payment  of  which  they  caufed  a  certain  cow  worth 

^  to  be  levied  upon,  taken  and  fold.    Damage  jf  30* 

Writ  dated  a4th  Jan.  A.  D.  1791. 

Defendants  plead  in  bar — Hiat  faid  tax  was  laid  to 
pay  the  arrears  of  falary  due  to  Mr.  Beckwith  their 
former  minifter,  who  was  difmifled  from  them  in  Dec. 
A.  D.  1785,  at  which  time  and  for  many  years  be* 
fore  the  pUintiff  was  an  inhabitant  and  belonged  to 
••  '  faid  fociety. 

Plaintiff  replied— That  the  fum  agreed  to  be  paid 
*    to  Mr.  Beckwith,  was  by  voluntary  compofirion ;  tl)3t 
the  tax  laid  would  raife  a  much  greater  fum.    Do- 
murrer  to  the  reply. 

Judgment — ^Tbat  the  reply  is  infufficient. 

Errorafligned-^That  itought  to  have  been  adjudged 
fuihcient ;  and  now  the  judgment  of  the  county  court 
as  afhrmed.  It  appears  by  the  pleadings,  that  the  tax 
was  laid  to  pay  a  debt  incurred  while  the  plaintiff 
belonged  to  faid  fociety4 
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Pride  nxrf.  Peters. 

ACTION  of  aflumpfit,  declaring  that  he  was  witnefTet  iate- 
owner  of  one  eighth  of  a  certain  floop  of  the  reftcdint&c 
value  ofj^iS-is-et  that  the  defendant  fold  his  eighth  2^^^^«i^ 
part  of  faid  floop  and  received ,  the  money  for  the  [^^td%!^ 
plaintiff's  ufe^and  in  confideration  thereof  the  defend- 
ant affumed  and  promifedj  &c.    Plea — ^Non  affump* 
fit.    Iffue  to  the  court. 

Upon  the  evidence  itappeared^  that  this  veflel  was 
feized  for  being  concerned  in  the  illicit  trade  s  Peters 
was  the  libellant.  Col.  Halfey  was  the  pro£tor  that 
profecuted,  Pridie  and  one  Clark  were  improved  as 
witnefibs ;  the  veffd  was  condemned  to  Peters  upon 
his  libely  and  he  fold  the  half  of  her  for  ^^75,  and  re- 
ceived the  money.  It  further  appeared  that  there 
was  a  fpecial  honorary  agreement  between  them,  that 
the  plaintiff,  Halfey  and  faid  Clark  fhould  ihare  one 
«ghth  of  the  net  proceeds  J  when  fold* 

Judgment — ^That  the  defendant  did  notaflume 
and  promife.  It  b  clear  that  neither  the  veflel  when 
ibldt  or  the  money  when  received  for  it,  were  the 
plaintiff's — and  if  the  plsuntiffhas  any  remedy  it  muft 
be  by  a  fpecial  a£tion  of  the  cafe,  founded  upon  the 
particular  agreement. 

Col,  Halfey  and  faid  Clark  were  offered  as  witnef- 
fes,  and  it  appearing  that  they  had  fimilar  claims 
againft  the  defendant^  tfepending  pn  tnc  tfte  lam^ 
fads*  were  not  admitted. 

Lee  Peck  verf.  State* 

Ontpetltioa 
-pETmON  for  a  new  trial,  ftating  that  the  peti-  t^^^^ 
jT^  tioner  was  profecuted  and  convifted  by  verdi£t  of  profecutlon  oa 
ue  jury  before  this  court  for  counterfeiting  certain  the  ground  of 
pieces  of  coined  money ;  that  thereupon  he  was  taken  ^^^^^^ 
mto  cufl:ody  and  committed  to  gaol ;  that  he  was  fur«  judgment^  the 
prized  with  the  teftimony  of  fome  witneffes  refpedl*  caufe  was  cob« 
ing  certain  fafts  which  took  place  at  Glaftenbury ;  t>ntted,theBrif* 
alio  with  the  teftimony  of  Jacklin,  a  negro  man,  upon  Sfe  adi^tte* 
wUch  the  jury  cenvi^ed  him  \  that  he  is  able  by  t»  beiL 
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certain  new  teftimony  to  explain  Ae  teftimony  of  the 
witnefles  from  Glaftenbury ;  alfo  to  prove  that  the 
charad^er  of  faid  Jackltn,  negro  man,  ia  bad  in  point 
of  truth  and  veracity,  and  prays  for  a  new  triaL 

The  ceurt  received  the  petition  and  continued  it  t 
judgment  not  beingAade  up  againft  himi  he  waa  ad» 
initted  to  bail* 

Hohns  verf.  Williams  &  Crary; 

Ifl  tke  coo«  A   PPEAL  from  an  order  of  the  court  of  probate^ 

^i'^w  ^^  *  XjL  "^  rcfufing  to  appoint  free-hojders  to  diftri- 
Tf  alcLt'rU  bate  a  part  of  the  eftau  of  WUliam  Wheeler,  fen, 
totoTern  when  dcceafcd,  to  his  iix  fons  in  law  and  their  heift. 

ccmfiftent  with  ,  ^ 

the  policy  of        The  cafc  was  as  follows,  viz.  William  Wheeler, 

thclaw,andth«  fen.  wasfcizedaf  faid  premifcs,  and  on  the  13th  oi 

n^?r toblfia-  ^"8^*  A"^'  '747  "^^dehis  will  anddevifcdasfot. 

kcn  from  the  "  lo  ws,  VIZ.  I  give  and  bequeath  to  my  grand-fon  Will^ 

words  of  the     iam  Wheeler  .the  farm  I  now  live  on,  with  the  build* 

FiU.  ings^  bounded  as  follow,  viz.  [bounds  it  out]  to  him 

my  faid  grand-ion,  his  heirs  and  affigns  forever ;  upoa 

condition  he  pays  to  my  grandnlaughter  Hannah 

Wheeler  ;^ioo  old  tenor  bills,  when  he  arrives  to  full 

age  ;  but  m  cafe  my  grand*fon  William  dies  without 

ifliie  lawfully  begotten  of  his  body,  dien  I  give  £aid 

land,  houfes,  &c.  to  my  (iitfons  in  law,and  my  grand* 

daughter  Hannah  Wheeler,  to  be  equally  divided  be* 

tween  them.     And  wills  that  the  remainder  of  his 

eftate  (hould  be  (bared  by  his  fi]^  fons  in  law«  in  e^ual 

proportions,  &c. 

William  the  grand-fon  furvived  the  teftator,  arrived 
to  full  age,  and  paid  the  grand-daughter  Hannah  her 
legacy  of  ;^2oo  and  entered  and  took  pofleflion^of 
die  eftate.  And  afterwards  by  deed  of  bargain  and 
falewith  covenants  of  feizen  and  warranty,  fold  twtt 
hundred  acres  of  faid  land  to  faid  Williams,  one  of  the 
fons  in  law  for^^Soo ;  the  refidue  of  faid  farm  given 
him  as  aforefaid,  he  fold  in  like  manner  to  faid  C^ry^ 
*  ?nother  fon  in  law,  for  the  fum  of  j^i  too.  lawful 

money:  That  William  Wheeler  the  grand-fon  wae 
4e9d  without  iflue  of  his  body  I  sin4iaSl{Iaiinahth^ 
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grand-daughter  and  all  the  fons  in  law,  except  faiil 
Wiiliams  and  Crary,  died  before  William  the  grand- 
fon  'f  and  Holmes  the  appellant  is  a  fon  of  one  of  the 
deceafed  fons  in  law. 

The  queftion  was — Wbatcftatc William  the  grand- 
fon  (Had  in  the  lands  devifed  to  him.  Whether  a  fee- 
fimple  abfolute,  or  a  fee  conditional,  defeazable  upon 
his  dying  at  any  period  of  his  life  without  ifTue.  If 
the  latter,  then  there  is  no  queftion  but  what  it  would 
go  to  the  fons  in  law  and  their  heirs,  by  force  of  the 
will.  If  the  former,  then  the  court  of  probate  has 
done  right,  and  the  eftate  is  well  vefted  in  the  gran- 
tees of  the  grand-fon  faid  Williams  and  Crary. 

The  court  ;ire  of  opinion — ^Tbat  William  the  grand* 
ton  had  an  abfolute  fee  vefted  in  him,  and  affirm  the 
doings  of  the  court  of  probate. 

It  is  an  agreed  principle  of  law  as  well  as  of  reafon, 
diat  in  the  conftruction  of  wills,  the  intent  of  the 
teftator  is  to  govern,  provided  his  intent  is  confiftent 
with  the  general  policy  of  the  law  5  and  that  his  intent 
is  to  be  colleded  from  th^  will,  i ft.  It  is  evident 
from  the  will,  that  William  the  grand-fon  was  the 
principal  obje^  of  the  teftator's  bounty  j  and  that  the 
Deftator  intended  him  a  benefit  at  all  events,  by  this 
devife.  ad.  To  make  a  provifion  for  his  grand-daugh- 
ter Hannah,  out  of  the  intereft  given  to  his  grand- 
fon.  And  3d.  That  none  of  his  cftate  fliould  be  left 
inteftate. 

Now  if,  after  he  had  given  this  eftate  to  his  grand- 
fon  and  his  heirs,  upon  condition  of  his  paying  hi« 
Eind-daughter  her  legacy,  on  his  arriving  to  f ull  age^ 
had  laid  no  more  in  the  event  of  his  grand-fon's 
dying  before  he  asrived  of  age,  all  his  purpofes  would 
have  been  defeated  }  the  grand-fon  would  have  taken 
nothing ;  this  part  of  his  intereft  would  have  been 
inteftate,  and  his  grand-daughter  not  have  been  pro-  . 
▼ided  for.  Alfo  further  contemplating,  that  in  cafe 
his  grand-fon  fliould  thus  die  before  he  come  of  age, 
and  leave  lawful  iflue  of  his-body ,  it  might  be  a  doubt 
whether  fuch  iflue  could  take  the  eftate  and  perform 
the  eonditioQ.    To  guard  againft  and  to  obviate  all 
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thefe  difficulties  which  might  azife,  he  adds  the  foI« 
lowing  daufe ;  but  in  cafe  my  grand-fon  dies  without 
iflue,  &c.  then  I  give,  &c. 

The  queftion  upon  this  cafe  is — ^What  time,  dying 
without  ifliie  refers  to,  whether  to  any  time  indi£ 
criminately,  or  to  the  time  before  he  arrived  of  age« 

The  court  are  of  opinion — ^That  it  refers  to  the  lat« 
ter  only ;  for  the  following  reafoos ;  ift.  The  words 
taken  in  conned^ion  with  what  proceeds  and  follows 
evidentl?  carry  that  meaning,  ad.  It  was  not  ne-i 
ceflary  they  fliould  exteiM  beyond  that  period  in  order 
to  anlwer  me  purpofes  of  the  will,  for  upon  the  grand* 
fon's  arriving  of  age  and  paying- the  legacy,  the  eftate 
would  become  vefted  in  him,  and  the  grand-daughter 
be  provided  for,  and  no  part  of  his  intereft  be  left 
inteftate.  3d.  If  it  refers  to  anv  time  indifcriminate- 
ly,  then,  if  the  grand-fon  (houla  be  fo  unfortunate  as 
never  to  have  lawful  iflue,  he  could  never  call  the  ef- 
tate his  own,  could  never  difpofe  of  it  let  him  live 
ever  fo  long ;  which  would  be  a  difadvantage  and  an 
embarraflment  to  him  that  could  never  have  been  the 
intention  of  a  benevolent  grand-father  to  bring  upon 
a  favorite  srand-fon,  whom  he  defigned  to  advance 
in  life.  4U.  The  legacy  was  a  grofs  fum  ordered  ta 
be  paid  upon  his  arriving  of  age.  In  cafe  the  grand- 
fon  had  died  immediately  after  payment,  that  which 
was  intended  for  his  benefit  would  have  been  to  his 
difadvantage ;  for  the  j^20o  would  have  been  paid  out 
of  his  eftate,  without  having  any  opportunity  to  re- 
imburfe  it  from  the  eftate  devifed  to  him.  The  obvi- 
ous intent  of  the  teftator,  coUedable  from  the  will  is, 
as  though  he  had faid,  that  in  cafe  lus  grand-fon  l¥iH- 
iam  died  vrithout  iflue  lawfully  begotten  of  his  body, 
^  before  he  arrived  to  full  age,  that  then  the  eftate  (houM 

go  to  the  fix  grand-fons  and  the  bid  Hannah,  &c. 

This  judgment  of  the  fuperior  court  was  reverfed 
in  the  fupreme  court  of  errors,  in  June^  A.  D.  179$% 
for  the  following  reafonsi  viae. 


^ 
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September  term^  a. 0.1791.       s^; 

Si^eme  Court  rf  Errors^  Juney  1795. 

John  Holmes,  &c.  verf.  William  Williams,  &c« 

•WT'  RROR  to  rcrerfe  a  judgment  of  the  fuperior 
]t\i  court  holden  at  New-London  on  the  4thTuefda]r 
of  Sept.  A.  D.  i79i>  affirming  the  decree  of  a  court 
of  probate  at  New-London,  holden  on  the  7th  day  of 
Feb.  1 79 1  •  Judgment  of  the  fuperior  court  reverfed, 
and  the  reafons  for  reverfalj  and  the  ftate  of  the  cafe, 
as  follows* 

William  Wheeler  the  elder  being  feized  in  fee  of 
certain  lands  and  tenements,  on  the  13th  of  Aug.  in 
A.  D.  i747f  dcvifed  the  fame  in  the  following  words, 
Yiz.  To  my  grand>fon  William  Wheeler  his  heirs  and 
affigns  forever,  on  condition,  he  pay  to  my  grand- 
daughter Hannah  Wheeler  ;^2oo  old  tenor  bills, 
vhen  he  arrives  at  lawful  slge  \  but  in  cafe  faid  Will* 
iam  dies  without  iflue  lawfully  begotten  of  his  body, 
then  I  give  faid  lands  and  houfe  to  my  fix  fons  in  law 
and  my  grand-daughter  Hannah  Wheeler,  to  be  e«» 
qually  divided  between  them.  It  ought  to  be  noted 
alfo,  that  in  other  parts  of  the  will  he  devifes  lands  to 
"four  of  his  fons  in  law  mentioning  them  by  name, 
and  their  wives,  to  hold  in  fome  inftances  to  the  fon 
in  law  and  his  wife  their  heirs  and  affigns }  and  in 
others  to  the  fon  in  law  his  heirs  and  affigns  forever. 
The  teftator  died  foon  after  making  the  will  aforefaid, 
and  the  famewas  duly  proved  and  approved|andWill« 
iam  Wheeler  the  younger  went  into  pofleffion  of  the 
lands  devifed  to  him,  and  when  he  arrived  at  full  age 
he  paid  the  legacy  to  faid  Hannah ;  and  for  a  valuable 
confider^on  fold  faid  lands  to  William  Williams  and 
Nathan  Crary,  two  of  faid  fons  in  law,  who  went 
into  pofieffion  of  the  fame.    William  Wheeler  the 

irounger  after  having  thus  fold  the  lands  died  without 
eaving  any  iffiie,  and  without  ever  having  had  any 
iflue ;  four  of  the  fix  fons  in  law,  to  whom  faid  lands 
were  given  after  the  death  of  William  Wheeler  the 
younger,  as  alfo  Hannah  Wheeler  died  before  him : 
And  the  plaintiffs  in  error  being  heirs  of  thofe  deceaf- 
td  {bns  in  law,  as  well  as  of  William  Wheeler  the 
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elder,  moved  the  sforefaid  co^vt  of  probate  tot  a  di£- 
tribution  of  thefe  lands  as  parts  of  the  eftate  of  Will* 
lam  Wheeler  the  elderi  according  to  his  wUL  The 
court  of  probate  negatived  the  motion ;  and  thej  ap- 
pealed to  the  fupetior  court,  and  the  fuperior  court 
affirmed  the  decree  of  the  court  of  probate  as  men- 
tioned above.  The  defendants  in  error  ate  the  two 
furviving  fons  inlaw,  and  the purchafers  under  WtU« 
iam  the  younger  $  all  the  above  hSts  appear,  and  the 
reafons  given  for  die  appeal  and  the  pleadings. 

The  queftion  before  the  court  involves  three  points 
«^xft.  Whether  the  limitation  to  the  fons  in  law^  and 
to  Hannah  Wheeler  be  in  point  of  law  good$  or 
whether  it  be  not  too  remote  being  to  take  tS^€t  af- 
ter the  death  of  William  the  younger  without  iflue  of 
hh  body,  and  therefore  not  good.  ad.  Whether 
the  fale  of  thefe  lands  by  William  Wheeler  the  youn- 
ger will  prevent  the  limitation  from  taking  dkCt  i 
3d.  What  kind  of  eftate  (if  any)  had  the  fons  in  law 
and  Hannah  Wheeler  in  thefe  lands  by  virtue  of  the 
limitation  in  faid  will,  that  is  to  fay,  whether  the  lij»- 
itation  over  to  them  was  as  an  eftate  for  life  or  in  fee  ? 

It  is  agreed  on  all  hands  if  the  teftator  meant  and 
it  be  the  fair  conftni£lion  of  the  words  he  made  ufe 
of,  that  the  fons  in  law  fiiould  have  die  eftate^  after 
an  indefinite  failure  of  iflue  of  William  the  younger 
'  that  tthe  limitation  of  them  iff  void.  Such  a  limita- 
tion would  tend  to  create  a  perpetuit^^  and  in  point 
of  law  would  be,  and  in  point  of  found  reafon  ought 
to  be  void :  But  if  it  be  his  meaning,.and  be  alfo  the 
conftru£lion  of  his  words,  that  the  limitation  fliould 
take  cffc&  in  cafe  William ,  Wheeler  the  younger 
fhould  die  leaving  no  iflue,  at  the  time  of  his  deadi ; 
under  fuch  circumftances  the  limitation  by  the  laws 
of  England  would  be  good  ;  and  there  can  be  no  rea- 
fon given  why  it  ihould  not  be  good  in  this  ftate ; 
that  this  is  the  grammatical  conftru£lion  of  the  words 
in  the  will  cannot  be  doubted  i  a  legal  conftroAion 
however  is  contended  for  in  contradiftin6tion  to  a 
grammatical  one,  viz.  that  a  dying  without  iflTue, 
means  not,  leaving  no  iflue  at  the  time  of  his  d^th  i 
but  means  a  failure  of  ifliie  at  any  time,  be  it  ever  fo 


T 


S 


JUNE  A.  D.  1795.  337 

remote  after  the  death :  Agreeably  to  this  conftruc- 
tion  was  determined  the  cafe  of  Dormer  vs.  Beau- 
clerk,  II.  Atkins,  308 ;  and  the  cafe  of  Saltem  v/. 
Saltern,  in  II.  Atkins,  37^}  cafe  of  the  Attorney; 
General  vs.  Hind,  I.  Brown,  1 70 ;  and  the  cafe  oi^ 
Bigofe  vs.  Rinfley,  I.  Brown,  178.  And  in  giving 
his  opinion  in  the  laft  cafe  Lord  Thurlow  fays,  to  call 
a  dying  without  leaving  ifliie,  the  natural  fenfe  of  d^- 
ing  without  ifitie,  is  againft  all  the  cafes ;  and  yet  the 
fame  Lord  Thurlow  fays  in  giving  the  fame  opinion^ 
that  the  grammatical  conftruflion  of  the  words,  dy- 
ing without  ifTue,  is  a  dying  without  ifiiie  living  at  the 
time  of  his  death,  and  that  is  the  fenfe  in  general  of 
thofe  who  ufe  the  words.  And  in  giving  his  opinion 
in  the  cafe  of  the  Attorney  General  againft  Hind,  he 
fays,  alluding  to  the  conftruAion  he  tibought  himfelf 
bound  to  put  upon  the  words  dying  without  iflue  or 
without  heirs — "  I  am  forry  the  judges  have  thought 
«  themfelves  bound  to  conftrue  wills  contrary  to  their 
•«  own  opinion  of  the  intent;  the  words  if  conftrued 
<<  here  otherwife  than  they  have  ufually  been,  woultl 
«*  overturn  the  rules  of  conftruftion,  though  not  the 
«*  rules  of  law ;  if  they  have  been  always  held  tb 
«  mean  a  diftant  dying  without  iflue  and  it  fliould 
<<  now  be  held  otherwife,  it  will  {hake  the  rules  df 
««  property,  &c.'*  Lord  Hardwick  alfo  in  Dormer 
vs.  Beauclerk,  fays,  <<  There  was  no  doubt  about  the 
intention  of  the  teftator,  but  thought  himfelf  bound 
to  make  a  decree  contrary  to  that  intention,  becaufe 
the  legal  import  of  words  is  different  from  a  natural 
one." 

In  I.  Salk.  225,  where  the  words  of  the  will  were 
to  B.  and  the  heirs  ot  his  body,  and  if  B.  {hould  die 
without  iflue  living,  then  to  C.  the  limitation  was  hoi-* 
den  to  be  good :  In  I.  £qt.  Abridg.  where  the  words 
were,  not  having  iflue  of  the  body,  then  living,  then 
to  D.  to  go  over  to  D.  for  the  rcfidue  of  the  term, 
this  limitation  to-D.  was  Golden  to  he  good  :  In  IIL 
Atk.  282,  the  teftator  willed  and  devifed,if  he  fliould 
leave  no  legitimate  fon  or  daughter,  who  (hould  leave 
any  child  t^hihd  them,  that  C.  (hould  have  ikt  eftatc 
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both  real  and  perfonal.  See*  and  Ac  fimitation  to  C 
was  decreed  to  be  good.  It  is  faid  by  Lord  Harcoiirt 
in  I.  Peer  Williams  199,  (thoegh  it  is  an  obiter  opin- 
ion) that  a  dying  withoot  ifliie  ffaall  be  taken  accord- 
ing to  common  parlance^  viz.  Ifliie  living  at  the  death. 

<<  On  a  devife  of  a  term  for  years  to  a  fon  by 
<<  name  Henry  for  his  life  and  no  longer,  and  after 
<<.  his  death,  to  fuch  of  the  iflue  of  the  faid  Henry  as 
<<  Henry  by  his  will  {hould  appoint ;  and  in  cafe 
<<  Henry  ihoold  die  without  ifluci  then  to  his  brother 
<<  Albenus  for  the  reGdue  of  the  time''— it  was  de- 
termined by  Lord  Chancellor  Parker  in  L  Peer  Will- 
iams, 432,  that  the  devife  oyer  to  Albenus  was  good, 
and  that  the  words  dying  without  iffoe,  or  (bouTd  die 
without  ifiue  (hould  be  taken  in  the  vulgar  feufc  1  he 
obferves  however,  ^  That  there  was  a  great  diverfity 
«<  betwixt  a  devife  of  a  freehold  for  life,  to  A*  and  a 
*<  A.  dies  without  ifiue  then  to  B.  and  a  devife  of  a 
<<  term  in  the  fame  words,  becaufe  the  words  (if  A* 
«<  dies  without  ifliie)  in  cafe  of  an  inheritance,  are  in- 
^  ferted'  in  favor  of  the  ifliie,  and  to  let  in  the  ifliitt 
«  after  the  death  of  the  father  i  but  in  cafe  of  a  lemn 
^  thefe  words  cannot  have  fucheflfe£l,  for  the  father 
<<  takes  the  whole,  which  on  his  death  will  not  go  to 
<<  his  iflue,  but  will  belong  to  the  executoi^"  The 
fame  obfervation  he  alfo  makes  afterwards  in  Page 
^7  of  the  fame  hock  m  giving  his  opimon  ki  the 
caufe  Target  vx.  Gaunt — it  was  determined  in  the 
cafe  of  Hughes  vs.  Sayer,  in  L  Peer  WiUiaais  534, 
where  C.  having  two  nephews  A.  and  B.  devifed  tim 
furplus  of  his  perfonal  eftate  to  them,  <<  and  if  either 
<<  of  them  (hould  die  without  children,  then  to  the 
•«  furvivor ;"  that  dying  without  children  then  living, 
becaufe  the  immediate  limitation  over  was  to  the  fot- 
viving  devifee.  So  in  chancery 'proceeding  528,  where 
A.  devifed  portions  to  his  four  children,  payable  at 
their  refpe^ive  ages  of  21  or  marriage,  and  in  cafe 
any  of  them  (hould  die  before  the  time  of  payment  or 
without  ifiue,  then  his  or  their  portion  to  go  to  die 
furvivor  or  furvivors,  and  his  heirs ;  the  (ame  con- 
ilrn&ion  was  given  to  the  words  dying  without 
iflue.    In  the  L  Peer  Williams,  563,  where  the  tef- 
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tator  gave  his  perfonal  eftate  to  his  wife,  and  made 
her  executrix,  provided,  that  if  flie  (hould  die  without 
iflue  hj  the  teftator,  then  after  her  deceafe,  a  remain- 
der over,  the  remainder  over  was  held  to  be  good. 
In  IIL  Peer  Williams  258,  where  the  words  «<  with- 
out  leaving  iffue,'*  were  made  ufe  of:  In  a  Atk.  642^ 
where  the  expreilions  were,  leaving  no  heirs  of  his 
body  :  In  I.  Peer  Williams  664,  where  the  expref- 
fions  were,  leave  no  ifTue  of  their  refpe£tive  bodies  | 
and  in  IIL  Durn.  143,  where  the  expreflions  were^ 
leaving  no  iflue  behind  him:  In  all  thefexafes  the 
words  were  underftood  according  to  their  natural  im- 
port,  and  the  remainders  ever  were  held  to  be  good^ 
and  thofe  both  in  real  and  perfonal  eftates. 

The  cafe  is  ftated  in  Fearn,  on  reminders,  p.  368, 
and  is  as  follows  i  <«  W.  C.  left  and  bequeathed  unto 
«  his  daughter  and  only  child,  all  his  worldly  fub* 
<<  ftance,  lands,  ftock,  and  debts,  and  houihold  goods» 
^  provided  (he  married  by  the  confent  of  his  exccu- 
«  tors  therein  mentioned :  But  in  cafe  (he  married 
^  without  the  confent  of  his  executors,  (he  was  to  have 
^  only^  twenty  cows  and  a  horfe  for  her  whole  for- 
M  tune  }  and  after  naming  A.  and  B.  his  executors^ 
^  he  appointed  that  in  cafe  his  faid  daughter  (hould 
M  die  without  ifliie,  all  his  fubftance  (hould  return 
<<  back  to  his  executors,  to  be  diftributed,  as  he  (hould 
«  thereafter  direA.  And  laftly,  in  cafe  his  daugh-  . 
^  ter  (hould  marry  without  confent  or  die  without 
M  iffue,  he  appointed  that  all  his  faid  fubftance,  &c. 
^  (hould  return  back  to  his  executors,  to  be  by  them 
*  diftributed  in  manner  following,  viz.  to  his  neph- 
«  cw  }•  D.  jf  100  }  to  H.  G.  /50 ;  to  each  of  his 
«  executors  aforefaid  ^^50  }  to  ms  daughter  20  cows 
M  and  a  horfe  only  }  and  the  remainder  to  be  equally 
«  divided  among  the  children  of  his  fifter  £.  F. 

*f  The  queftion  was— Whether  the  limitation  over 
^  of  the  perfonal  eftate  after  the  death  of  the  tefta- 
<<  tor's  daughter  without  iflue,  was  good. 

«<  The  court  of  chancery  in  Ireland  held  it  wasi 
^  and  their  decree  was  con(irmed  by  the  houfe  of 
f  Lords  here,  upon  the  opinion  of  the  judges^  that 
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<^  the  bequeft  over  was  to  take  ttk&  on  the  death  of 
^  the  daughter,  without  ifiue  then  living." 

Thus  ftands  the  cafe  as  decided  in  Weftminfter 
Hall.  It  is  very  probable,  if  the  queftion  was  to  come 
HP  now  as  a  new  one  there,  the  judges  would  deter* 
mine  according  to  the  natural  and  gmmmatical  con- 
ftru£bion  of  the  words :  In  this  date  where  the  policy 
is  not  to  force  a  conftru£^ion  to  favor  heirs,  there  can 
lie  no  doubt,  what  the  true  conftru£lion,  of  dying 
without  ifTue  lawfully  begotten  of  his  body  ought  to 
be ;  the  fenfe  is,  if  there  be  no  iflue  living,  at  the  time 
of  his  death,  the  fame  conftru£^ion  ought  to  be  put 
on  the  words  here,  as  was  formerly  in  Great-Britaii| 
p^it  on  them,  when  applied  to  perfonal  and  houfi^old 
eftate. 

As  to  the  fecond  queftion,  it*  is  very  clear  that  the 
teftator  did  not  intend,  the  fons  in  law  {hould  be  de- 
feated of  their  intereft  by  any  ^€t  of  William  Wheeler 
the  younger,  in  cafe  of  his  dying  without  iflue  ;  it 
would  be  very  unreafonable  that  they  fhould  be  fo 
defeated,  and  on  the  foot  of  reafon  only  we  may  (ay 
it  is  impofllble,  to  be  fure,  if  any  intereft  had  vefted 
in  them  at  the  time  when  William  the  younger 
ibid  the  eftate.  And  that  an  intereft,  and  a  defcend- 
able  one  to,  had  vefted  in  them,  is  clear  from  the  cafe 
of  Marks  againft  Marks,  in  I.  Str*  199,  as  well  as 
from  other  authorities.  The  cafe  of  Pells  vs.  Brown 
in  Cro.  James  590,  is  decifive,  that  an  executory  de-* 
vife  cannot  be  prevented  or  deftroyed  by  any  altera- 
tion or  fale  of  the  eftate  out  of  which  or  after  which 
it  is  limited  \  Fearn  on  remainders,  p*  306,  alfo  lays 
down  the  fame  principle  :  And  we  are  of  opinion  that 
the  fons  in  law  took  by  way  of  executory  devife }  that 
is,  that  William  Wheeler  the  younger  was  feized  ia 
fee  of  this  eftate,  of  courfe  the  limitation  to  the  fons 
in  law  could  be  good,  but  by  executory  devife :  Had 
William  the  younger  been  tenant  in  tail,  there  could 
have  been  no  difpute  about  the  meaning  of  the  words, 
dying  tvitiout  ijfue  of  the  bodj^  becaufe  in  fuch  cafe  a 
limitation  over  woiUd  have  been  good  after  an  indefr 
nite  fjiiilure  of  iflue :  But  fuppofe  he  wasf  t^ant  in 
tail  he  could  not  defeat  the  remainder  man  by  execu-) 
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ling  a  cofhmon  deed  of  bargain  and  fale  of  the  lands, 
but  the  conveyance  muft  be  by  fine,  or  by  fuficring  a 
common  recovery. 

It  is  now  to  be  confidered  whether  the  fons  in  law 
took  an  eftate  in  fee^  or  only  an  eftate  for  life  ;  it  be^ 
tng  once  determined  that  the  technical  words  necef- 
iary  to  convey  a  fee  in  a  deed,  are  not  neceflary  to 
convey  a  fee  in  a  will,  but  that  the  intention  of  the 
teftator  is  principally  to  be  regarded  as  the  rule  of 
conftrudion ;  there  can  be  no  doubt  but  the  fons  in 
law  as  well  as  Hannah  Wheeler  took  a  fee  a  d^fcend- 
able  intereft,  and  which  their  heirs  would  be  entitled 
to  take,  if  they  (the  fons  in  law  or  faid  Hannah  Whee* 
ler)  fliould  not  be  alive,  at  the  death  of  the  grand-fon 
without  ifTue  of  his  body :  If  the  teftator  intended 
diey  (hould  take  but  an  eftate  for  life ;  Why  did  he 
not  fay  fo>  in  fo  many  words  ?  Why  is  he  totally  filent 
with  fefpedi  to  this  eftate,  after  the  death  of  the  ten- 
ants for  life  ?  If  they  are  fo  to  be  conftrued ;  Why 
doth  the  teftator  fay  that  this  eftate  ihould  be  equally 
divided  among  the  fons  in  law  and  faid  Hannah 
Wheeler,  if  they  each  were  to  have  but  a  life  eftate  ? 
Becaufe  if  one  or  more  of  the  devifees  (hould  die  be-  ' 
fore  William  the  grand-fon,  it  could  not  be  equally 
divided  between  them  as  fome  could  not  take.  Not 
to  mention  the  abfurdity  of  giving  a  life  eftate  to  thefe 
uncles  of  the  crand-fon,  to  take  effe£):  after  the  death 
of  the  grand*(on,  who  probably  would  out  live  them : 
It  may  be  very  doubtful  whether  the  modes  of  ex- 
preflion,  accompanied  with  the  other  circumftances 
in  this  cafe,  would  not  be  fufficient  to  give  the  font 
in  law  and  the  grand-daughter  a  defcendable  intereft 
even  in  Great-Britain,  where  the  judges  are  fo  hedged 
in,  and  fettered  with  technical  rules,  as  to  be  obliged 
jn  fome  inftances  on  queftions  of  this  fort,  to  decide 
contrary  to  the  intent  of  the  teftator,  and  to  what  they 
think  is  found  fenfe ;  but  let  us  fee  what  their  decif- 
lons  have  been. 

The  general  rule  there  is — ^That  it  is  not  neceflary, 
in  order  to  convey  a  fee  by  a  devife,  that  the  words 
^  to  him  and  his  heirs  forever,^'  ihould  be  made  ufe 
^j  a$  ip  a  deed  *,  but  a  devife  to  a  man  and  his  afligns, 
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to  a  man  and  his  children,  to  a  man  and  his  iSac,  wiU 
create  a  fee ;  it  ia  faid  howerer  bj  Lord  Chief  Juftice 
DeGrev,  in  III.  Wilfon,  418,  that  if  a  teftator  deiri* 
fes  his  lands  in  fereral  parcels  to  divers  perfons,  with- 
out any  words  denoting  a  limitation,  the  devifc^s  will 
have  but  an  eftate  for  life.  It  is  alfo  faid  by  Lord 
Mansfield,  in  Doug.  734,  that  a  derife  of  all  a  man's 
eftate,  the  fame  lying  at  a  particular  plaee,  will  carry 
but  an  eftate  for  life ;  but  that  a  derife  of  all  a  man's 
eftate,  without  any  words  of  limitation  at  all,  if  it  be 
not  mentioned  where  it  lies,  will  carry  a  fee. 

What  difierence  there  is  in  thefe  feveral  inftaacea 
put,  it  is  difficult  to  afcertain  i  and  why  in  each  cafe 
a  fee  would  not  pafs,  no  folid  reafon  can  be  given  ; 
And  Lord  Mansfield  in  giving  lus  opinion  in  tbe  cafe 
in  Doug,  above  cited,  plainly  ftiewed  what  rule  ci 
conftru£kion  he  thought  ought  to  have  been  adoptedf 
had  it  been  a  new  queftion  j  and  of  courfe  how  he 
would  have  decided  the  queftion  in  this  ftate ;  his 
words  are,  «  I  verily  believe,  that  in  almoft  every 
M  cafe,  where  by  law  a  general  devife  of  lands  is  ft* 
«<  duced  to  an  eftate  for  life,  the  intent  of  the  teftafor 
«  is  diwarted  ;  for  ordinary  people  do  not  diftinguiOi 
«<  between  real  and  perfonal  property.  The  rule  of 
(<  law  however  is  eftabliflied  and  certain,  that  ex« 
^  prefs  limitation  or  words  tantamount  are  neceflary 
<<  to  pafs  an  inheritance  \  all  my  eftate,  or  all  my  in* 
<<  tereft,  will  do  y  but  all  my  lands  lying  in  fuch  a 
«  place,  is  not  fufficient ;  fuch  words  are  confidered 
«  merely  as  defcriptive  of -the  local  fituation,  and  on- 
«  I7  carry  an  eftate  for  life  $  nor  are  words  tending 
<<  to  difinherit  the  heir  at  law,  fufficient  to  prevent 
<(  his  taking,  unlefs  the  eftate  is  given  to  fomebody 
M  elfe." 

In  perfonal  eftates  common  fenfe  prevails  as  to  the 
conftru6lion  of  a  bequeft  i  in  real  eftates  it  does  not, 
and  principally  becaufe  it  is  the  policy  of  Great -Brit* 
ain  to  keep  eftates  in  families  and  not  to  fuftr  the 
heir  to  be  difinherited,  as  is  faid  l^  Lord  Mansfield, 
but  by  exprefs  limitation  or  words  tantamount  ^  no 
fuch  policy  however  obtains  here  i  all  the  heirs  aic 
^  much  entided  te  the  ical  as  the  perfonal  cfta^^i 


/^ 
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but  in  Greats-Britain,  if  a  xnaiiin-lus  w31  exprefshim* 
felf  thu9»  ''  I  give  my  houfee  to  A.  B.  to  pay  my 
*<  debts,"  thole  words  carry  a  fee.  So  a  devife  to 
A.  fi*  to  Tell,  18  a  fee,  or  a  devife  of  houfes  charged 
with  debts,  which  takes  money  out  of  the  pocket  of 
the  devifee,  is  a  fee.  So  it  is  laid  down  by  Lord 
Chief  Juftice  DeGrcy,  in  III.  Wilfon,  418— the  fol- 
lowing  words  were  determined  by  three  Judges  a- 
gainft  Holt  Chief  Juftice,  to  carry  a  fee,  as  reported 
in  II.  Lord  Raym.  €324  «  I  giv«  ratify  and  confirm 
«(  to  my  fon  John  Billings  by  fuch  time  and  term  for 
«<  years,  which  now  is  or  at  any  time  after  my  de- 
^  ceafe  may  happen  to  be  in  my  power  to  difpofe  of 
«<  in  whatfeever  I  hold  by  leafe  of  J.  N.  and  I.  S. 
-w  «nd  alfo  the  houfe  called  the  Bell  Tavern,  in  St. 
■«  Nicholas  Lane,  together  with  the  ftable  thereunto 
*««  adjoining.^ 

And  Lord  Chancellor  Talbot,  a  man  of  excellent 
fetife  and  a  Tery  found  lawyer,  determined,  that  a  fee 
was  carried  by  a  will  worded  thus,  <<  as  to  my  tcm- 
«  pors^  €ftate  with  which  it  has  pleafed  God  to  blefs 
<<  me,  I  xlifpofe  of  the  fame ;  I  will  that  my  debts  be 
<<  paid,''  after  which  hcdifpofed  of  feveral  pecuniary 
and  other  perfonal  legacies,  gave  four  (hilling  per 
week  to  a  relation  for  her  life  \  then  came  thefe  words 
<<  aU  the  reft  of  my  eftate,  goods  and  chattels  what- 
^  foever  real  and  perfonal,  I  give  to  my  beloved  wife 
^  whom  I  make  executrix" — the  cafe  is  reported  in 
in.  Peer  Williams,  194 — 298  5  and  the  reporter  fays 
aiie  Lord  Cbancelior  with  great  cleamefs,  decreed 
diat  aH  tbe  real  eftate  did  wdl  pafs  by  the  will,  to  the 
tcftator's  wife  and  her  heirs ;  then,  on  carefully  at- 
tending to  the  authorities  on  this  fubje£t  in  Great- 
Britain,  and  their  applicaUlity  on  this  ftate,  as  well  as 
to  the  plain  conftru&ion  of  this  will  apart  from  all 
authorities,  we  have  no  doubt  that  the  three  propo- 
sitions or  queflions  before  mentioned  are  with  the 
I^ntiffs  in  error,  and  therefore  kid  judgment  of  the 
foperioT  court  ought  to  be  reverfed. 
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Gates,  &C.  verf.  Nobles. 
It  U  no  anfwe^  Tp  RH.OR  to  rcvcrfc  a  judgment  of  the  county 
ui^t  for  JtJ  ^^^^  *°  ^  ^*^"*  ^f  affumpfit  Nobles  vs. 
thccourttofay  Gates,  &c.  for  the  fervice  of  his  fervant,  demanding 
ie  is  oremiled.  ^8-o-o.  Pica  in  abatement — ^That  it  was  an  attach- 
^^^dm«"hl  °^^"^  *"*  neither  the  pcrfon  or  eftate  of  one  of  the 
court  ouglit  to  defendants  had   been    attached.      Judgment — ^Plea 

determmc  OYerrulcd. 

whether  the 

evidence  it  fuf-  Defendants  plead  non  afiumpfit.  Iflue  to  the  court 
ficientorinfnf.  The  evidence  was»  that  the  ddiendants  jointly  agreed 
ficicnt.  ^  gj^g  ii^g  pljuntiff  jf  8-  for  the  fervice  of  his  iervant ; 

that  one  of  them  gave  his  note  for  that  fum  to  the 
plaintiff,  which  he  accepted,  and  has  fince  fued  and 
recovered  judgment  upon  it,  but  has  got  no  fatisfac- 
tion  the  debtor  bemg  a  bankrupt — ^and  tlus  a£lion  is 
brought  upon  the  original  parole  contraft  againft 
both. 

The  defendants  demured  to  the  evidence  f  and 
the  plaintiff  joined  in  the  demurrer.  The  county 
court  gave  Judgment  that  the  defendants  did  afliimc 
and  promife,  and  for  the  plaintiff  to  recover. 

General  errors  afligned. 

Judgment — ^Manifeft  error.  The  court  ought  to 
have  anfwered  the  plea  in  abatement ;  to  faj  it  is 
overruled  is  not  any  proper  anfwer.  The  court 
ought  to  have  anfwered  the  queftion  put  in  iffue  by 
the  parties,  viz.  Whether  the  evidence  was  fufficient 
or  not.  A  perfon's  accepting  of  a  written  fecurity, 
for  a  parole  promi£p  from  the  promMbr,  eztinguiflies 
the  parole  promife ;  and  the  plaintiff  having  accepted 
a  note  from  one  of  the  joint  promiibrst  ^  j^^ 
promife  by  parole  was  extinguiihed. 

▲  defendant  in  Matfon  vcrf.  Meach. 

an  a^^on  of 

S^d$i?5^    A  <^ION  of  trefpafs  on  land  brought  before  a 

hit  plea  of  title  XjL  j^fticC.  A  plea  of  title  was  put  in  by  the  de- 
put  in  before  fendairt,  and  the  caufe  <;ameby  appeal  to  this  court. 
I^ort^««h^  The  defendant  moved  to  alter  his  plea,  to  juftify^* 
crdefcnce.        to  part  and  to  plead  not  guilty  as  to  part. 


f^ 
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if  ^iie  i^6tiir<— It  caiitidi  Be  Atne.    The  defendant  [ 
fttfft  p0ffa(^  and  treiy  Upon  his  ple^  of  title  tiiade  be-  | 
iott  the  juftltc,  ind  thij  not  be  pethiitted  torcfort  to  I 
&liy  bthet  defibiie^  ;  for  if  he  fails  to  make  out  his  ti^ 
tie  fet  up  in  his  plea,  psiramount  to  the  pofleflion  or 
other  title  of  the  adverfe  party  ;  judgment  (hall  be 
rendered  a  gainft  hith  tbr  treble  daniages  and  cqft  of 
fuit* 


■AMAMfll 


Middkjkit  County  Dec.  Tertn^  A.  D.  1791* 
Penfidid^NotoA. 

EftROft  t6  rcvtrfe  a  judgment  of  the  coUnty  ^^l^^^^^ 
court  in  a  profectltion  for  iftaifitenance  of  a  liJ^ceofTlMif. 
rd  child,  brought  by  Norton  againft  Penfield^»^  tanl  child,  it 
the  complaint  did  not  ftatc  that  the  child  was  born,  muft  app«f . 
Penficld  was  defaulted  5  and  the  court  proceeded  and  btmSe  m!^^ 
friade  up  judgment  againft  him,  without  examining  ermttftbeez- 
the  mother^  as  to  who  the  father  of  the  child  was,  amined  upon 
that  hefliotild  pay  to  the  mother  three  IhiUings  per  ?*^^*"t»^^I 
week  for  four  years*  for  its  fuppott  in  cafe  it  lived,  I^^Sy^  way^* 
trut  it'ippfc^fihg  to  the  court  that  faid  child  was  dead  damagesforthe 
ihey  gaV^  hidgihent  that  the  plaintiff  recover  /  ^^^?";^^***^ 

tfdtig  ihi  funeral  charges  of  faid  child  and  coft.  "^^  ^"^*^ 

Er»6rtf  affigtied— ift.  That  there  wasno  dire£l  aver- 
fcipnc  in  the  coAiplaint  that  the  child  was  ever  bom, 
ltd.  Tbe  mother  was  not  examined  touching  who 
l9i6  father  was.  3d.  The  child  being  dead,  nothing 
ought  to  have  been  allowed  for  the  funeral  charges. 

By  the  court-— Manifeft  error.  That  the  child 
was  bom,  ifta  ii^effary  averment  in  a  profecution  of 
this  nature,  before  trial.  And  as  the  complaint  in 
Iboh  <9afer  is  often  commenced  before  the  child  is 
Mm,  ahd  the  man  taken  and  bound  to  anfwer  before 
ifie  eoinify  court  upon  it,  yet  the  court  will  continue 
'  r  uafil' Ac  ciiSid  is  botn,  and  then  dlow  the 
W  w 
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complainant  to  add  that  fa&  by  way  of  fupplement  to 
her  complaint.  That  the  moUier  mttft  be  examined 
touching  who  the  father  i$,  was  determined  upon  a 
writ  of  error,  at  Litchfield  Aug.  A.  D.  1772J  in  the 
cafe  of  Eliiha  Truman  vs,  Rachel  Sacket. 

Lewis  vetf.  Niles. 

^^^'^  A  CnON«f  the  cafe  for  fpeakinj  defamatory 
dcncc  that  j/TL  words  of  the  plaintm  i  there  were  fereral  countt 
there  wai  foch  m  the  declaration  for  fereral  diftindl  fets  of  words. 

a  report  before 

the  dcteridant  Plea — ^Not  guilty,  Iffue  to  the  jury.  The  jury 
^ke  the         found  the  defendant  guilty  and  /o  damages. 

words,  not  ad-  5        /  «»y  ft 

miffible.  Ko  The  defendant  offered  evidence  upon  the  trial,  to 
iSt*fomc*crf '^  prove,  that  there  was  fuch  a  Report  in  circulation  a- 
the  words  laid,  hout  the  plaintiff,  bcfore  he  fpoke  the  words  charged 
are  ooc  aaion-  in  the  declaration  \  but  not  admitted ;  common  re- 
^'^  port  not  a  juftifieation  for  llander. 

The  defendant  moved  in  arreft  of  judgroent-^That 
there  were  feveral  fets  of  words  laid  in  the  declara- 
tion, feme  of  which  were  not  adionable,  and  the  ver- 
di£l  is  general  and  goes  to  all  the  words  laid,  and  the 
court  cannot  know  but  the  damages  wefe  aflefled  by 
the  jury  for  thofe  words  which  are  not  aAionaUe. 

Judgment — ^Motion  in  arreft  infufficient;  if  ther^ 
is  any  fet  of  words  laid  in  the  declaration,  which  ar^ 
adionable,  the  plaintiff  hath  right  to  recover,  and  the 
court  will  prefume  the  jury  have  done  right  in  the 
affeffment  of  damages.  Befides  upon  the  whole  view 
of  the  cafe  it  appears  that  the  plaintiff  has  a  good  caufc 
of  a<^ion  ;  further  the  defendant  might  have  demured 
to  the  infufficient  fets  of  words,  and  put  the  queftioa 
to  the  court. 


Mary  Alfop  ver/l  Dewy  HalL 

^.l,T'  A  CT'ON  of  trc%fs.  Pica  not  guilty.  Iflbe* 
dcfcazableup-  Jl"\.  ^^^  i^^*  The  queition  was  upon  the  utic. 
onpayin  afiim  Al>ijah  Hall,  now  dcceafed,  on  the  9th  of  Dec  A.  D. 
ofmoneyondc.  ,^85,  mortgaged  the  land  to  the  plaintiff,  by  deed  of 
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that  date,  defeazable  upon  his  paying  to  her  the  fum  nund,  the 
^;^  1 8 1. 1- 10  lawful  money  upon  demand,  with  the  n°io^*7t^ 
intereft.     Said   Abijah  remained  in  the  poffcffion  Swrn^hw  lifc'to 
until  March,  A.  D.  1 788,  when  he  died  ;  the  defend-  pay  it  in. 
ant  being  his  fon  and  heir,  alfo  adminiftrator  on  his 
cftate,  entered  upon  the  land  and  took  the  profits  and 
cut  the  timber. 

Plea — ^Not  guilty.  Iffue  to  the  jury. .  Vcrdi£l  for 
the  plaintiff  upon  the  third  confideration  The  plain- 
tiff's title  was  the  mortgage  deed  aforefaid.  The  de- 
fendant claimed  as  heir  and  adminiftrator  to  his  father 
Abijah  Hall. 

By  the  court-7-The  faid  Abijah  could  have  no  lon- 
ger time  than  his  life  to  pay  the  money,  upon  his 
death  the  money  not  being  paid,  the  title  of  the  plain- 
tiff became  abfolute  at  hw,  and  the  defendant  has  no 
title  at  law  either  as  heir  or  adminiftrator  to  faid  A- 
bijah. 

Stephen  T.  Hofmer,  adminiftrator  of  the  eftate 
of  Gen.  Parfons  verf.  Thomas  Brattle. 

ERROR  to  rcverfe  a  judgment  of  the  county  it  i»  the  duty  of 
court  in  an  aftion  of  debt  by  book,  brought  by  S^^^^^^. 
idminiftrator  againft  faid  Brattle  \  to  which  ac-  utes^tooSct 
lion  {aid  Brattle  plead  in  bar,  that  upon  the  death  of  mutual  debts 
laid  Parfons  his  eftate  was  reprcfented  infolvcnt,  and  '^^t;*"*  ^e 
commifSoners  were  appointed  to  examine  and  allow  d€c«fcd,andto 
the  claims  of  the  creditors  \  that  faid  P.ajfons  was  in-  report  the  bai^ 
debted  to  him  at  his  deccafe  by  note,  the  fum  of  j^4o  ""J^j^^jy' 
which  he  exhibited  to  faid  commiffioners  for  allow-  \g^l^^^ 
ance  ;  that  at  the  fame  time  he  was  indebted  to  faid 
Parfons  by  book,  the  fum  now  in  fuit ;  that  the  com- 
miffioners offset  faid  book  debt  againft  faid  note,  and 
reported  only  the  balance  due  on  faid  note  after  de- 

dudiing  faid  book  debt. 

» 

To  which,  a  fpecial  demurrer  was  given-— ift. 
That  faid  commiffioners  had  no  right  by  law  to  make 
fttch  offset,  ad.  It  does  not  appear,  that  the  com- 
miffioners examined  ^e  books  or  that  faid  adminiftra* 
tor  was  pr^Tent.     3d.  Saidoiote  could  be  contefttd  at 
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ccMEBmon  hw  hj  the  ^dmiiiU^r^r  |iotwi(bftaD4>ag  it| 
being  allowed  by  tjht  con^ffipqersi  ;^4  U>  9ojf  ^^at^ 
that  any  thing  is  due  pa  (aid  gpte. 

Jadgment  of  the  county  court — ^That  die  plf  a  in 
bar  was  fufficient.  The  fame  matters  were  «ffigned  for 
error  which  were  contained  in  the  fpecial  demurrer. 

Judgment — That  there  is  nothing  erroneous  in  the 
judgment  complained  of*  It  is  the  province  oi  the 
commiffioners  to  offset  counter-claims,  between  the 
creditors  and  the  deceafed^  and  to  report  only  the  bal- 
ance they  find  due.  The  adminiftrator  mair  eonteft 
'  the  note  at  common  law,  notwithftanding  fueli  oftet  i 
tnd  if  the  note  i^  ^▼pided  tfien  d>e  rei^f  4?  M^  ^ 
^Icair  for  thp  pl^ifttiff  to  Tccqyqr  thq  ^|^  4c^^ 


New'Haven  Cauntf^  Jan*  Term^  ^.  p.  i^jjs* 

Catharine  Lawrence  vetf.  James  Clark. 

la  «i  aaion  of  TNDEBITATUS  aQumpfit  for  money  had  and  rf- 
lodebiutvu  af*  |  ccived  ^  declaring,  that  pn  or  about  the  rjtli  of 
SSIi^l^and  *^-  ^  ^"  ^7^9»  *^  defendant  hccame  iad^btcd  tc^ 
rco^rUby^the  Ac  plaintiff  in  ^e  fum  oi^if^yii^  money  of  ]^ew-f 
4efiendaiit,it  it  York,  for  fo  much  money  had  and  received  for  the 
^neccflaryto  yf^  of  the  plaintiff,  and  to  pay  over  to  her,  and  ^ing 
^L  rcS^"  fo  i^idcbted,  &c.  he  affume4  and  pronoifcd,^  &c.  I)<5 
murrer  to  the  declaratioii. 

.  The  only  exception  taken  was— ^Tlat  tkei  decklAs 
tion  was  too  general,  in  that  it  did  not  poi»|  out  of 
whom  or  by  whole  hands  the  moncji  \iias  feceivflck 
whereby  the  defendant  could  know  bow  ta.  make  dff 
fence. 

Juc^ment— That  the  dedaratlpa  it  fb&dcnt 
This  is  according  to  the  forms  of  dedatuoig  in  a£itQiU 
gS  indebitatus  affiimpfit  generally^  fos  money  had  and 
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£^  $mitb,  adminiiitratcir  of  Ana  G^t^r  wi^ 
Nathaniel  Smith. 

tfj^CIRE  FACIAS  againft  faid  Nathaniel  as  agtnt,  A  fum  ordered 
|3  faaor  and  debtor  to  William  Cater.  In  this  tobcpaidtothc 
cafe,  the  court  determined,  that  a  fum  of  money  or-  Jv^c^fro^  . 
dered  to  be  paid  to  the  wife  upon  a  divorce  from  her  her  hulbaad,it 
hufbandj^  was  recoverable  out  of  his  eftate.  recoverablcout 

ofhiicftate.    . 

Bacon  &  Temlinfon  verf.  \Varner. 

PETITION  in  chancery  ;  (hewing,  that  Daniel  Anobligatioa 
Grey  abankrupt,affigned  to  the  petitioners  an  ^x-  aOigncd  is  fub- 
^cution  in  his  favor  againft  Jofeph  Webb  of  Wethcrf-  J«a.^otl»«^ 
field,  for  the  fum  of  ;f  75-7- 1  o  lawful  money  debt  and  Sl^dTS  maf- 
f  oft .  dated  the  6th  pt  Feb.  A .  D.  1 7  8  8;)  in  payment  of  fignce,  u  it  was 
^  debt  ftid  Grey  owed  them  •,  thj^t  th^y  delivered  fai4  *?  ^^  *^^  ^ 
^x^cution  to  faid  W^irneT,  qopft^ble  of  ftid  Wctherf,  ^*  P«^«»^^ 
field,  whp  received  it  to  levy  and  colled,  ^n^  inform* 
cd  him  that  faid  e^ipec^tien  w^s  aQigned  to  then(},an4 
that  faid  Grey  was  bankrupt ;  that  faid  Warner  col- 
lefled  a  part  of  the  money  and  got  fecurity  for  the 
remainder,  and  fufiered  faid  execution  to  run  out  \ 
whereby  he  became  liable  to  pay  it  s  that  faid  Webb 
and  faid  Warner  contrived  together  to  defraud  the 
petitioners  of  faid  debt,  procured  a  difcharge  of  faid 
execution  from  faid  Grey,  whereby  the  petitioners  are 
defeated  of  their  remedy  at  law  againft  faid  Warner, 
and  faid  Webb  is  infolvent :  Praying  that  faid  Warner 
may  |w  cfHi^lcd  tp  pay  f^id  exe^^^ion  to  theipn,  &c. 

To  which  petition  faid  Warner  made  the  foHpW'^ 
In^  ai^fwer,  viz.  he  admitted  that  he  received  faid  ex- 
ecution to  colle^i  \  that  he  colle£ied  ;^32  upon  faid 
l^ecution  and  paid  it  to  the  petitioners  \  that  there 
was.  op  affignment  yritten  upon  faid  execution ;  that 
he  ki^ew  of  none  except  Dy  tne  verbal  information  of 
oamuel  liiatcher,!  who  delivered  him  faid  execution, 
^at  th^  note  on  which  faid  execution  was  recovered 
wa^  ^ven  for  the  balance  upon  a  fettlement  of  ac- 
counta,  betwcQp  f^d  Grey  and  Webb  *,  in  which  fet«] 
.  t^i^ent  there  was  a  miftake,  whic)^  w^f  difcover^^i' 


<k 


3S«  NEW-HAVEN  COITNTT, 


/ 


and  faid  Grey  had  given  faid  Webb  a  writing  enga- 
ging to  rt&uj  it,  by  endorfing  the  fum  upon  iaid 
note,  long  before  (aid  execation  was  affigned  to  the 
petitioners  i  that  faid  Webb,  without  the  knowledge 
or  privity  of  the  refpondent,  in  purfuance  of  faid  a* 
greement  applied  to  faid  Grey  and  obtained  faid  dif- 
charge,  it  being  for  the  amount  of  faid  miftake  and  no 
more  j  and  of  which  the  respondent  had  no  knowl- 
edge, until  five  days  after  it  was  done  v  and  that  he 
never  did  coIIe£):  any  money  on  faid  execution,  except 
faid  j^32«  which  he  paid  to  the  petitioners.  To  tUs 
anfwer  the  petitioners  demured. 

Judgment  of  the  court — That  the  anfwer  Is  fuffi- 
cient,  and  that  the  petitioners  take  nothing  by  their 
petition. 

Firft,  becaufe  faid  debt  was  fubjefl  to  Ae  fame  e- 
quity  in  the  hands  of  the  afltgnees,  the  petitioners,  as 
it  was  in  the  hands  of  Grey.  This  is  a  fettled  prin- 
ciple in  equity  ;  except,  in  favor  of  commerce,  the 
cafe  of  bills  of  exchange  and  negotiable  notes. 

Secondly,  Warner  being  an  officer,  is  not  liable  to 
the  petitioners  in  equity  for  money  which  he  had  not 
coUeded,  on  the  ground  of  a  non  feazance,  from 
which  he  was  legally  and  fairly  difcharged  without 
any  fraud  in  him. 


Turner  vnf.  Tuttle. 


The  fcllcr  of  a 
public  fccttrity 
mm  the  ride  of 
itt  bemg  true    pol 


poflcfle 


CTION  of  the  cafe,  declaring,  that  on  the 

day  of        A.  D.  17        the  defendant  was 

fcfled  of  a  certain  note  figned  with  the  name  of 
*"**-?i"  v'k '*^'  Timothy  Pickering,  and  countcrfigned  by  Tyfon, 
K.it  to  ^*^«^  ^^«  7*  of  J'*^^*  A.  D.  1781,  for  one  hundred 
be  fuch.  and  eighty  dollars }  which  note,  the  defendant  put  off* 

and  pafled  to  the  plaintiff  as  and  for  a  good  note  iflued 
by  faid  Pickering  under  the  authority  of  the  United 
States.  And  to  induce  the  plaintiff  to  buy  it, affirmed 
that  it  was  a  good  Pickering  note,  and  equal  in  value 
to  final  fetttement  notes  ^  and  that  it  was  receivable 
at  the  office  of  the  auditor  of  the  United  States : 
That  the  plaintiff  relying  upon  the  affirmation  of  the 
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defendant  purcfaafed  faid  note,  and  gave  ^^50  for  it*  ' 
When  in  faA  faid  note  was  not  iflued  by  faid  Pick-  ^ 
ering  under  the  authority  of  the  United  States,  and 
is  not  receivable  at  faid  auditor's  oflBce,  nor  any  other 
in  the  United  States  y  and  is  worth  nothing,  all  which 
the  defendant  knew,  and  the  plaintiff  was  ignorant  of 
zt  the  fale  aforefaid. 

Plea— Not  guilty.  Iffue  to  thejury.  Verdift  that 
the  defendant  is  guilty^  and  for  the  plaintiff  to  recover. 

Motion  hi  arreft— That  the  plaintiff's  declaration  is 
infufficient,  upon  the  ground,  that  this  is  a  public  fe« 
curity,  and  whether  it  was  genuine  or  not,  was  equal- 
ly in  the  knowledge  of  the  plaintiff  as  of  the  defend- 
ant ;  and  by  going  to  the  ofRcers  of  the  treafury  it 
might  have  been  known  whether  it  was  true  or  not, 
and  this  the  plaintiff  had  in  his  power  to  do. 

Judgment — Motion  infufficient,  and  for  the  plain- 
tiff to  recover.  The  value  of  public  fecurities  is  con-  . 
fidered  as  a  matter  of  public  notoriety,  equally  in  the 
knowledge  of  the  buyer  as  the  feller ;  but  the  genu* 
joenefs  of  them  is  not  fo,  nor  could  it  be  found  out  in 
diis  cafe,  without  much  time,  pains  and  coft  ;  the 
feller  in  fuch  cafes  takes  the  riik  upon  himfdf  and 
is  refponfible. 

Fitch,  fheriff  ver/.  Scot  &  Upfon. 

ACTION  on  bond,  conditioned,  that  faid  Scot,  11,^  ^^^^  ^y| 
who  was  in  prifon  upon  an  execution  in  favor  sitc  judgmcat 
muel  Wales,  for  ^32.18-10  lawful  money,  ^<«^**^^««* 
ihould  abide  a  true  and  faithful  prifoner ;  alledging  a  ,^^c  ver^^ 
breach,  that  he  made  his  efcape  from  prifon  on-  the  i,  for  thede- 
nth  of  Nov.  inft.  per  writ  dated  1 8th  of  Nov.  A.  D.  fciidant,ifopoa 

_---.  the  whole  r^    • 

'5/  •  cord,  It  appears* 

Plea  in  bar— That  on  the  23d  day  of  June,  A.  D.  '^/jfj^Sb**^ 
1791,  between  half  an  hour  after  four  o'clock,  and  thc^puJ^tiff. 
iialf  an  hour  •after  five  o'clock  in  the  afternoon,  faid 
Scot  took  the  oath  provided  by  law  for  poor  prifoners ; ' 
that  the  creditor  furnifhed  money  for  his  fupport  for 
twenty  weeks  from  that  time,  and  no  more ;  that  faid 
twenty  weeks  expired  on  the  loth  of  Nov.  after,  be- 
tween half  an  hour  after  four  o'clock,  and  half  after 


35i  ITEW^'tlA^ElJ  dofl/jJf  T^i; 

ftvd  Ih  the  aft^rftootf ;  Aat  &i<}  Seot  tetftjkSheid  i  filltb^ 
ftti  prifoner  until  twenty  minutes  after  Bt  &clotk  hi 
ffae  stfterfnuon  of  (jtid  f)ay»  and  fti((t>ecl  at  Ms  c/wir'ex- 

Emce  ;  and  there  being  ntr  mote  monef  left  Vidi 
id  giolef  or  laid  Scot  fdr  fai»  fappoit^  he  iRTttlt  dtft 
6f  prifon  a$  well  he  might. 

The  plaintiflF  replied — That  Cud  oath  was  adminif« 
tered  between  twenty  mmates  after  fix  and  ferea 
o'clock  in  the  aftcrnoch  of  faid  ajd  of  Jiine  i  and 
that  money  was  fimiiihed  regnlarly  for  faid  Sc^t^s 
fupport  for  twenty  woeksy  and  until  twenty  flifntftaS 
after  fix  o'clock  in  the  aftenicKMi  of  (aid  roth,  and  at 
twenty  minutes  after  fix  o'clock  in  the  afterttoofi  ef 
faid  loth  of  Noy.  the  creditor  left  with  faid  g«K>ler  fii 
ibillings  for  the  fupport  of  faid  Scotf  the  weekibea 
next  enftting.  And  faid  Scot  mad^  his  efca^le  be« 
tween  fix  and  eight  o'clock  in  the  morning  of  tl^  I  idi 
Off  Nor.  aforefaid ;  and  tfa^t  he  Ought  not  to  be  hatred 
without  that,  that  faid  oath  t^^s  adfmimftei^d  to  (M 
Scot,  between  half  aftet  four  ancf  half  after  five 
o'clock,  in  Ac  afternoon  <rf  faid  23  d  of /uner. 

The  defendants  accepted  the  traverfe,  and  ifiue  Wis 
joined  to  the  jury ;  and  the  jury  found  that  faid  oat^ 
was  adminiftered  between  half  after  fotif^  and  half 
after  fire  o'clock  in  the  afternoon  of  faid  2^d  of  June, 
and  found  fof  the  defendants  theif  coft.  Upon 
whieh  the  plaintiff  exhibited  a  motion  for  judgment 
in  his  fayor,  upon  the  ground  that  by  the  pleadinljn 
and  the  whole  record  taken  together  the  plaintiff  tm 
entitled  to  judgment,  the  verdid  notwithftanding. 

By  the  court — Judgment  for  the  plaintiff  $  fo^k 
ifppear^  by  the  plea  in  bar,  that  Arid  Scot  went  out  of 
prifon,  at  twenty  minutes  after  fix  o'clock  in  the  af^. 
ternoon  of  laid  i  othy  which  was  too  foon,  the  money 
left  being  expended  not  two  hours  before  ;  immedi- 
ately upon  which  more  money  was  left,  lif  he  rc^ 
mained  in  until  the  next  morning  and  then  went  ouS» 
it  was  after  the  Ax  (hillings  was  left,  and  clearly  an 
efcape :  And  it'  is  the  duty  of  the  court  to  ^vejudg^ 
ihent  according  to  law  upon  the  whole  record.  Vide 
Sheriff  Fitch  vj.  Cook^  &c.  New.Haven,^laft(arcuit. 


*^ 


J  AHUAUT  T^'tL'U^  A.  D.  1792.  ^53 

Auftiil  Ut/.  Fitch,  ad  gaoler.  • 

ACTION  ht  tht  efcape  of  Richard  Spelknan  where  two  if- 
iknprironed  on  two  executions  in  favor  of  the  fues  in  oneac- 
ptointiiF}  the  cfitipe  Upon  borfi  is  laid  to  have  been  ac  ^nc  f^cl^^d 
the  fame  time.  A  fpecial  plea  waa  made  in  bar  of  one,  SJ^  o^her  g"- 
««id-not  guilty  pkad  as  feo  the  other.  Both  the  ifiues  erai,  to  differ- 
-ft^ere  tried  by  the  jury,  who  found  the  fpecial  iffuc  in  ^^^  P^*^*®  ^^ 
fovor  of  the  plaintiflF,  and  the  general  iffue  in  favor  of  ||),^n  ^nd  both 
tlie  defendant.  tried  by  the 

The  plaintiff  moved  in  arreft  of  judgment  upon  the  f^unc  time,  and 
tp€QUl  Iffue  found  ag»nft  him,  on  the  ground  of  its  on  motion  in 
hciog  imnateriai  j  and  the  court  judged  the  motion  ^[^^j  f«  afide 
tf  befttffictentf  and  ordered  a  repleader  laft  circuit,     ^l  to  one,  it 

The  court  now  determined— That  the  repleader  ^e Vrdi<f ^ 
•iitcndt  oiily  to  tbe  fpeei^  iffue.  to  the  other. 

Fo\?ler^^  Spelman. 

SCtkt  Facias  agalnft  l\et  as  fa£lor  and  debtor  Upon  a  fdrc 
to   Richard    Spelman,  an    abfconding  debtor,  faciasagainft a 
KcQ-^That  fee  was  not  norisfaflor  or  debtor  to  «*™;^^^:'^* 

faid  Richard.  mitted  the  de- 

It  appeared  that  upon  a  (ettlement  made  between  niew  miftakes 
ttie  defendant  and  her  fon  Richard  fome  years  fince,  or  other  equit- 
a  balance  was  found  due  to  him  of  ;f  300  for  which  j^^^/^^fcl^"' 
flie  gave  her  note  to  faid  Richard,  and  they  executed  vinccThat^  ia 
mutual  difcharge^  to  each  other.     Now  fee  moves  to  jufHce  he  owet 
be  permitted  to  feew  that  there  were  miftakes  in  the  nothing  to  his 
fettlcment  fee  made  with  her  fon,  over  the  head  of  P"°*^*P**- 
faid  difcharges,  more  than  to  the  amount  of  faid  note» 
and  diereby  evince  that  fee  was    not  his  debtor, 
which  was  ftrongly  objeded  againft  by  the  plaintiff, 
but  was  granted  by  the  court.     And  upon  a  full  in- 
Yeftigation  of  the  matters  the  court  found  thattherc 
were  miftakes  made  in  faid  fettlement  againft  th^  de* 
frndant  to  the  amount  of  a  greater  fum  than  her  faid 
note  was  given  for,  and  that  in  equity  and  go6d  con« 
ftcc9ce  fee  owed  iiiid  Richard  nothing,  and  accord* 
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ingly  found  that  flie  was  not  fador  nor  ithtor  to  the 
(aid  Richard,  and  that  (he  recoTer  her  coft. 

Aflions  of  tkii  nature  and  the  cnqmrietvpontlKm 
h»vc  been  confidered  and  treated  much  in  the  fiti^e 
manner  as  fuits  in  chancery.  And  the  creditor  is  en* 
titled  to  recover  out  of  Uic  gamiihee  only  what  in 
equity  and  good  confnence  the  abfcondiog  debtc^ris 
endtled  to  have  and^recoter. 


The  value  of 
public  fecttri- 
tiet  are  to  be 
cftinuacd  at 
tbe  time  wboi 
payable,  if  no 
timeitfctftbcn 
tbey  are  due. 
prefeotlv  ami 
Jtbat  it  the  tine 
to  elUmate 
cbem. 


Irt  a&  ketioa  of 
defsunatioil 
^hefe  the 
pleimiff  fett 
up  bf9  charao 
ter  to  be  ^ood, 
to  the  point  of 
damaget   hit 
*J(e&cKai  ebar* 
iAerwith  rcf- 
peft  to  the 
crimes  he  wai 
charged  with, 
may  be  en* 
quired  of. 


Collins  wrf.  Hubbard. 

A  CTIQN  upon  a  note  dated  the  r6th  of  Match 
jf\^  A.  D.  1 790  for  ^142-14  ftatc  feeufities  fiy- 
able  in  coin  on  demand.  Plea^f  Ml  paynieiit.  -  It 
fuc  to  the  jury. 

The  fole  queftion  was— What  ought  to  be'thc  nde 
by  which  to  aflefs  the  damages  ;  whether^the  y aiue  of 
rhc  fccuriticf  at  the  time  "of  the  ^ontraft-^^Hjr  at-  the 
time  of  commencing  the  fuit,  as  no  demand  was  made 
previous  to  that-^-or  at  the  time  of  rendering  the  judg- 
taent.  -^ 

By  the  court — ^Thc  value  of  fecurities  is  to  be  tak- 
en at  the  time  when  they  are  mad^  payable,  if  any 
time  is  given  for  payment — ^but  where  no  fime  is  giv- 
en, they  arc  due  prcfcntlyj  in  that  caft-thc  value  is 
to  be  edimated  at  the  time  of  the  contraft  and- the 
jury  found  accordingly  upon  fecond  confideration. 

Brunfon  verf.  Lynde. 

ACnON  of  defamation,  for  faying  that  the  plah- 
tiff  had  perj  ured  himfelf  in  a  certain  caufe  be- 
fore an  arbitration.     Iflue  to  the  jury. 

Queftion  put  to  the  court — ^Whether  evidence  may 
be  introduced  With  rcfpc£k  to  the  plaintifTs  general 
charaftcr? 

By  the  court — Such  evidence  is  admiflible,  as  the 
plaintiff  has  direiaiy  fet  up  his  charader  to  be  good, 
and  which  will  go  to  the  pointt>f  damages:  -  * 


^ 
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Rebecca  Hofchkilh. 

YjFrrSIGNfordiyoTcc/  "Qtfefttefi-^Whcthcr  12  in  petitioiufor 
X|     days  notice  was  ncceflairy,  as  required  by  the  divorce  the 
laV  in  other  cafes.  •'"*»'  ^*T  "^'"^  '* 

.      4  ■     ,  .    to  be  given  u 

•    By  the  court— Cafes. of  tjiis nature  are  within  the  »■<«'»<?' caf«, 
reafon  of  the  law  with  refpc^.  to  ^potice,  where  it  donT"^*° 
can  be  done. 

Durand  'verf.  CarriHgton. 

ACTIQN  on  note  by  attachment.    Plea  in  abate-  A  fiecond  fee- 
ment-->That  the  plainti£F.  commenced  adbtlKx  I***  *"'j£*- 
a£bion  by  attachment  prayed  out  and  ferved  previous  ^r  abated  bf 
to  the  prefent  writ,  for  the  fame  caufe,  matter  and  th«  {leiidciicy 
thihir.  .  .  ij*  theilrft, 

.  where  the  ^ft 

-    Reply— T^at  faid  firft  atts^ment  was  not  le^ly  vri>defeaiv« 
fcrved  fo  as  to  hold  the  cftate  taken  thereby  j  and  the  ^^  ^^^^ 
.plaintiff  diicovering  faiddefed,  prayed  out  the  pref-  fcTuritTorfor 
cnt  writ  of  attachment,  to  fecure  his  debt  and  that  he  a  recovery, 
did  not  anfwer  in  or  purfue  faid  firft  adion.     i)e- 
ikiurrer. 

Judgment— Reply  fufficient — for  that  thefccond 
writ  is  not  for.  vexation  i  but  to  fecure  the  plaintiff's 
debt. 

Gilletw;r/:Briftow. 

ERROR  to  reverfc  a  judgment  of  the  county  ^^  a  rqily  to  a 
court  in  an  aOion  upon  a  note,  |5riftow  w.  Gil-  ^^^aft^n  m- 
kt.    Plea — ^That  it  is  an  arbitration  note,  and  that  tion  uponaa 
faid  arbitrators  never  made  any  gopd  and  legal  award,  arbitratioo 

note,  it  is  ne- 

The  plaintiff  replied  the  fubmiflion  and  award  and  ceiTary  to  £et    . 
ict  them  forth,  but  did  not  alledge  that  the  defendant  ^"^  "°'/hI 
had  not  performed  it.  Demurrer.  Judgment— Reply  abre^hokSc 
fufiii^ient.  pan  of  th«  de- 

Error  aiSgned — ^That  the  plaintiff  had  not  alledged 
a  breach  on  th^  part  of  the  defendant. 
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Judgment— Mwlfcfttrtor— for  it  fe  neceflarythat 
the  plaintiffin  fuch  cafe*  not  only  reply  a  good  award, 
but  alfo  allcdge  a  breach  on  the  partof  th^  fitfoidiuilt. 

Treat  verf.  Carringtcm. 

.        ^^  \  CTION  OR  note  dated  Oft*  A.  D.    r790,  foe 

perion'to^""  -^  LZ^^'l^Sy  Payable  in  ftate  fecuritics  on  de- 

whom  a  writ  is  mand,   by   wrk  of  attachment,  dire&ed  to  Jofeph 

dircacd  to  Piatt,  jun.  an  indifferent  perfon  to  ferve  and  return, 

^IvrbTYfor  ^^'  ^"  which  writ  of  attachment  faid  Piatt  gave  bond 

proKcmion.  ^r  thc  plaintiff,  and  fcrved  faid  writ.     Plea  in  abater 

1  he  value  of  meiit — That  faid  Piatt  gave  bond  oti  faid  attachment 

pu>!ic  fccun-  ^^j  f^^  ^^^  ^^  indifferent  perfon.     Demurrer. 

demand,  let  at       Judgment— That  thc  plea  if  infuffideot.      Vide 

ctS  Curtice  w.  Scovcl,  New-London  Sept.  1790.    The 

caVe  waa;after\tards  defaulted  and  damages  given  for 

the  value  of  the  fecuritics,  at  the  time  of  the  contraA^ 

as  the  note  was  payable  on  demand. 

Mary  Williams,  admimflratrix  on  the  eflate  of 
Nathan  Whiting,  deceafed,  'oerf.  the  execue 
tors  of  Thomas  Darling,  Ef<j.  deceafed. 

It  tf  the  duly        A   PPE  Al.  ffom  an  order  of  thc  court  of  probate^ 

^'L  oTan'iwJ-  JnL  accepting  a  return  of  commiffioners  on  thc 

vent  cftatc  to  citatc  of  faid  Thomas  deceafedi  which  was  reprefent* 

offset  the  mu*  ed  infolvcnt,  for  the  following  reafons,  viz.  that  faid. 

tuai  ^^'^^^^  Mary  recovered  a  judgment  againft  the  Lid  Thomas 
audYhcdcccaf.  *"  ^^s  life  time,  for  /         which  being  in  force  and 

cd.  unpaid,  (he  exhibited  it  to  (aid  commiflioners,  ted 

Ho  ippeal  Ucf  claimed  to  have  it  allowed  :  And  the  executors  of  faid 

i^nou^^  I^^'^'^^g  ^''>H^^  '"  ^  <*«"^  P«^^  ^^  Haly,  &c.  by  thc 
iniifioncrs,  by  faid  Thomas  for  the  ufe  and  benefit  of  laid  Nathan, 
a  creditor,  be-  (q  the  amount  of  bid  judgment,  and  daimed  to  have 

"not  ^iiioS  **  ^^^^ »  '^'^  ^^  commifiioom  did,  add  made  *»- 
^  "^  '  port  without  fin£n|i^  any  thing  due  to  the  cftate  of 

Hofmc,i;tK.       (aid  Nathan  5  which  faid  commiffioners  had  n«>att» 

Brattle,  Kfid-       ,       .       ^       ,  ' 
dlclQ^  this  pr.  ^l^O^^^ytO  do. 

^^'  Pleain  abateaicat-^That  no  appesj  Hat  in  fuch  cafe^' 

'*  *         '  for  the  tcafo*w  Aatedby  thc  appellant ;  for  djc  appcrf 
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U'  from  the  doings  of  the  commiffioners,  whom  the 
bw  has  made  the  final  judges  in  fuch  cafes. 

Judgment  of  the  court — ^That  the  plea  in  abate- 
ment is  fudicienf,  for  that  by  the  law  the  commiflSon- 
crs  are  the  final  judges  with  refpeft  to  the  claims  of 
the  creditors,  where  they  are  difaliowed|  and  they 
hate  right  to  make  offsets  in  fuch  cafi^s. 

Atwater  verf.  Camngton. 

A    CTION  on  a  receipt  for  1575  dollars  7o-90ths  Value  of  pab- 
A\_  Jaon  office  certificates;  faid  receipt  dated «^d  l»ciccuriti« 
of  Sept.  A.  D.  1790,  in  which  the  defendant  prom-  ^^Jc ctnu^St 
ifed  to  return  faid  certificates  or  others  in  lieu,  with 
ixitefeft.     Detanked. 

Damages — ^The  value  at  the  date  of  the  receipt^ 
which  was  1 1/6  on  the  pound. 

Treat  veff.  Carrington. 


*    A    CTION  on  note,  dated  in  Ocl.  1790,  for  a  fum  Value  of  pub- 
/\    in  Hate  fecurities,  payable  on  demand.     De-  ^^  fccuriiics 

iJ:-lTrj,  fet  at  tke  time 

Damages — ^The  value  at  the  date  of  the  note,  whicb 
was  8/3  on  the  pound. 

Murray,  &c.  veff.  Bifhop,  cduiity  treafurer,  &c. 

ACTION  for  the  efcapc  of  Richard  Spelman,  ^^'^l^'^' 
who  was  in  prifon  upon  an  execution  for  ^240,  f  n  ^cl^  thro* 
and  made  his  efcape  through  the  infafficiency  of  die  the  infufficiea* 
gaol.     Defaulted.    Special  damages  only  given.         cy  of  the  gaoL 

Fafchal  Smith  verf.  County  Treafurer,  &c. 

COMPLAlNING,that  he  attached  Richard  Spel-  *P^^J^ 
mao,  on  a  note  by  which  he  was  committed  to  f^Jv^^  thro* 
laoi,  and  made  his  efcape  through  the  infafficiency  the  infuffidcA^ 
tjf.  the  gaol^  that  he  recoteied  Indgfloent  on.  faid  qr  of  the  goal 
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note  before  the  county  coart,  in  MaTch>  A-  D, 
1789,  £01^103-18-1  York  money  debt,  and  co(^ 
^3-10*9  lawful  money,  and  had  execution  for  faid 
fum,  which  has  been  returned  non  efi  inventus  \  and 
demands  judgment  for  his  dan;^ages  and  coil. 

On  a  hearing  the  coHit  found  that  faid  Spcknaii 
made  his  efcape  thro^igh  the  infufficieftcy  of  the  gao1» 
and  gave  judgment  for  ^20,  the  fpecial  damages  on- 
ly, and  ^fl  2-3-7  lawful  Aitwicy  coft. 

Da^nldfon  verf.  Fowler. 

An  ancient  A   CTION  for  a  nuifance ;  declaring,  that  the 

jrantof  apriV-  J^^  defendant  is  owner  of  a  certain  grift-imll  and 

upon  a  (htam  abput  40  rods  below  the  mill  of  the  plmntin '$  \  and 
«fwat<»r,  with-  that  the  dcfiendant  hath  lately  ratfed  his  dam  about 
rrtord'hi*'"'  thirteen  inches  higher  than  he  had  right  td  do,  by 
mjft  ha^a  mcafiB  whereof  the  water  fcfs  back  opon  the  plain- 
rcafonabic  con- tiff's  Water  whofil,  and  jnreirentd  his  griYidf ng,  &€.  • 

Aruckion,  and    .  -  __,  _  _  .,  _"  ,      , 

the  praaiaa!         Plea — Not  guuty.     Iflue  to  the  jury. 

of  the  j«nt"«f      Tlic  fafis  were  as  foltews^Itt  A.  D.   1639  tlic 

ought  to  coo-    town  of  Milford  granted  to  William  and  JonatfaM 

dude  them.      Fowler,  liberty  to  ereft  a  grift-mill  on  ftid  ftream  at 

the  place  where  the  defendant  now  hath  a  mill-;  alA 

to  raife  a  dam  fo  high  a*  Jhould  be  neceffarv  fpf  crr^nA 

^  ing  meal,  flfiiir. ^y,  tW  thgy  arf^nfdinpTy    hnitf  % 

'ftxvX^  and  raiftd  a  dam  to  a  certain  hei^rht ;  faW  nwB  , 

afterwards  came  to  John  and  Nathan  Fowler,  asttf^ 

ants  in  comnion,  and  faid  mill  and  dam  was  impf»- 

▼ed  in  that  place  about  one  hnndred  and  fifty  ytats, 

in  which  time  faid  dam  was  repeatedly  rebuilt,  but 

never  fo  as  to  flow  the  water  back  to  the  plaintifPIs 

mill  place  by  feveral  rods. 

In  A.  D.  1674,  the  town  of  Milford  granted  liber- 
ty to  William'Fowler,  to  ered  a  fulling-mill  and  a 
faw-mill,  at  the  ifland  above,  on  the  fame  ftream. 
In  A.  D.  1702,  faid  town  requefted  the  proprietors 
of  the  faw-mili  and  fulling-mill  to  build  a  grift-raili 
near  the  faw-mill.    In  A,  D.   1783,  John  Fowler 


JANUARY   TERM,    A.  D.  1792.  359 

bought  the  faW'inill  and  fulling-mill,  being  alfo  part 
9wner  of  the  lower  mill,  and  built  a  grift-mill,  about 
40  yards  lower  down  the  ftream  than  the  faw-miU  j 
and  laid  the  bottom  of  the  floom  to  the  grift-mill  four 
feet  lower  than  the  faw-mill ;  where  the  water  had 
Ihen  never  flowed  back,  by  means  of  the  dam  at  the 
lower  mill  *,  faid  John  Fowler  fold  his  right  to  the 
lower  mill  in  A.  D.  1784,  and  afterwards  died  ;  and 
the  plaintifl^purchafed  faid  upper  mill  in  1789;  that 
:ibout  three  years  ago  the  defendant  ere£ted  three  oth- 
er mills  below,  and  raifed  the  dam  about  thirteen 
inches  higher  than  it  had  ever  been  raifed  before, 
which  caufed  the  water  to  fet  back  upon  the  wheel 
of  the  plaintiff's  grift-mill. 

.  The  jury  found  a  verdi£t  for  the  plaintiff,  an4;^  (o 
damages.     The  court  accepted  the  irerdiQ,  upon  the    . 
principle  .that  as  the  origai^al  grant  to  William  and     • 
Jonathan  Fomrler,  with  libeity.  to  raife  adam  for  $he 
nfe  of  faid  vaAl  without  any  Hmitadon,  as  to  height^ 
the  graiit  t«:  to  vcceive  fuch  a  ooaftrudion,  as  reafon  \ 
and  the  pf  aAie^  of  tbe^tantecs  have  given  it.    He  ' 
privilege  originally  granted  yras  to  build  one  mill,  ^d 
the  old  dam  raifes  a  fuificient  head  of  water  for  that. 
Tbe  proprietors  for  a  hundred  and  fifty  years,  have  i 
announced  to  the  world  by  their  pra£lice,  what  they  I 
imderftood  to  be  the  height  of  the  dam,  and  it  would  '    ' 
ht  taking  advantage  of  their  own  wrong  now  to  raife 
their  dam,  contrary  to  fo  long  a  praAice  to  the  pre- 
judice of  thofe  who  had  purchafed  and  expended 
their  money  upon  fatd  ftream  above.    The  grant  muft 
liave  a  reafonable  conftruAion,  and  had  there  been  a    * 
dottbt  about  it  at  firft,    150  years  prance  by  Ac 
grantees  and  thofe  under  them  has  removed  it. 

Judje  Adams  and  Chaumcey  diilented  from  the 
verdeo^ ;  upon  the  idea  that  the  original  grant  gave 
an  unlimited  right  to  the  original  grantees  to  raife  the 
daoi  to  accommodate  their  mills. 
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Fdfir/kkt  CcwOy^  Jan.  Term^  A.  D.  1792. 
Hillyard  'yerf.  Nichols. 


Aeottit  of  chan- 
cery will 


thcl 

rclicTc  againft  faid  Nichols  gave  him ;  therein  acknowledging  that 

A  fraud,  which  he  had  received  nine  Virginia  land  warrants,  oif  otut 

^^^.^    V    thoufand  acres  cach«  to  furvev  and  locate  in  Viritinia  % 
benefit  from  the     ,r/-  ^         'i.r  *  ^  r/ 

award.  ^^^  jb  25*'  3  ^"  money,  to  pay  the  fees  and  expeniel  ( 

and  therein  faid  Nichols  bound  himfelf  to  have£ud 
warrants  located  and  furveyed,  and  to  bring  to  faid 
Pendleton  a  certificate  thereof  from  the  land  offiqe,  or 
to  return  faid  warrants ;  about  which  a  difpute  arofe 
between  the  petitioner  and  faid  Nichols  ;  which  they 
fubmitted  to  arbitration,  that  faid  Nichols  teflSfiea 
before  faid  arbitration  that  faid  land  warrants  were 
ready  for  faid  Pendleton  or  his  order,  at  the  land  of- 
fice in  Virginia ;  and  that  he  had  expended  all  the 
money  he  received  of  faid  Pendleton  in  his  fervicc  ex- 
cept nine  pounds  which  he  had  ready  for  him. 

Upon  which  faid  arbitrators  awarded  the  petitioiiet 
to  deliver  up  to  faid  Nichols  his  bond  that  he  bought 
of  faid  Pendleton,  which  he  accordingly  did;  and 
that  the  faid  Nichols  about  the  time  of  faid  fubmiffi<2^ 
and  award,  and  wholly  unknown  to  the  petitiond*! 
fent  his  fon  Auftin  to  one  Wood  who  held  the  land 
office  in  Virginia,  and  with  whom  faid  Nichols  hU 
left  faid  land  warrants  untocated»  and  to  whom  ht 
had  agreed  to  give  4^  per  right  over  the  legal  fee^i 
and  authoriCed  and  dircdied  him  to  make  aa  afiigtt- 
ment  of  faid  rights  in  Pendleton's  name,  fp  as  to  pc^- 
rent  the  petitioner  from  ever  having  any  benefit  from 
them ;  wh\f:h  was  accordingly  done,  and  the  peti- 
tioner has  loft  all  benefit  of  faid  land  warrants,  by  the 
faudulent  procurement  of  faid  Nichols,  and  praying 
for  a  remedy  in  the  premifes. 

A  plea  in  abatement  was  made  and  heard  in  Jah. 
A.  D.  1 791,  and  judgment  that  faid  petition  abate  as 
to  all  the  matters  fet  forth  except  twT>,  -  The  daim  ^^ 


^^^k 
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Ihe  tend  wainntalMtiight  of  Pendleton  vt8  one.  Foi 
^  fraud  coroplained  of  as  to  them  was  not  fubmitted^ 
nor  coniidered  by  £iid  athitrato^Sy  hut  vas  piaAifed 
to  defeat  the  petmoaer  of  the  benefit  of  faid  awards 
^  ^nd  aa  faid  he»d  was  delivered  up  the  pctkionf  r  had  . 
not  an  adequate  remedy  at  lav. 

Upon  hearing  the  petition  on  the  merits,  the  court 
dec? edd  that  faid  Nichols  pay  the  petitioner  the  fum  ^ 

^  £    Nawful  money,  the  value  of  faid  land  warrants  * 

and  the  co(l*    The  other  matter  excepted  out  of  the  a^  j 

batement,  wgs  al£6  heard  upon  the  merits,  and  found 
Pfit,  to  be  fupported. 

l^epj^min  Nichol?  v(rf.  Sherman  &  Fopt/, 

THIS  caufe  was  entered  in  this  court,  upon  a  re*  Daughters  huf* 
verfal  of  the  judgment  of  the  county  court,  up-  band*,  not  lia^ 
im  ^n  application  to  the  couqty  court  \  (hewing  that  ^^rt  of^^ri"^ 
one  old  Mr.         Hird  was  becpme  impotent  and  poor  ^\y^  parents, 
and  unable  to  fuppoft  himfelf,  and  that  faid  Sherman 
and  Foot's  wives  were  the  daughters  of  faid  Hi^d^ 
and  of  ability  to  contribute  towards  his  fupport ;  and 
pray  that  Sherman  and  Foot  may  be  compelled  to 
'  make  contribution  for  his  fupport. 

Plea  in  abatement — ^That  their  wives  never  receiv- 

'  ed  any  thing  from  the  eftate  of  their  faid  father  Hifd, 

and  thai;  they  are  only  fons  bv  marriage,  and  are  not 

liable  by  law  to  contribute  to  tne  fupport  of  faid  Hird. 

Jitdg«ent<m-Plea  fufficient ;  as  a  point  which  hat 
heen  long  fettled.  Kirby's  Rep.  155.  Mack  vs.  Par- 
fima,  ^0.  Vide  Sherman,  &c.  vi.  Nichols,  Fairfield 
Jan.  itrm»  A.  I>.  1791. 

Bradley  verf.  Couch. 

ACTION  upon  the  ftatute  for  uttering  and  paffing  ^  ^  J^J£t, 
to  the  plaintiff  a  final  fettlement  note,  in  Aug.  USTfor  a  ctun- 
A.  D.  1789,  which  had  the  fignature  of  John  Pierce  terfeit  certifi- 
commiffioner,  as  and  for  a  good  certificate  \  and  the  ^f'f  ^^^ 
rUintiff  fjiys  that  faid  certificate  is  falfe,  forged,  coun-  ttrnfo^t^ 
T  y 


tSt 
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the  idtnutf  of 
the  certificate 
and  of  whom 
he  receiTcd  it 
IheTalucfet 
at  the  time  of 
pafiogil. 


Where  a  com* 
men  nuifance, 
is  a  particular 
injury  to  any 
cme  more  than 
to  the  reft  of 
the  citizens  in 
general,  he  may 
oaye  an  a^on 
for  it. 


terfeic  and  altered,  and  never  was  iflued  from  under 
the  authority  of  the  United  States^nor  fignedby  John 
Pierce  commiffioner  ;  and  iaid  falfe,  forged  and  cottn« 
terfeit  certificate  is  in  the  words  following,  viz.  (re- 
cites the  certificate)  which  is  contrary  to  die  ftatute, 
&c.  Demanding  damages.  To  this  declaration  a 
demurrer  was  gtren. 

The  exception  was — ^That  it  was  not  atvrred  that 
faid  certificate  was  falfe  and  forged,  at  the  time  when 
it  was  uttered  and  put  off  to  the  plaintiff;  but  only 
that  it  was  falfe,  at  the  time  of  declaring. 

Judgment — ^Declaration  fufficicnt.  The  plaintiff 
is  defcribing  the  certificate,  which  was  paffed  to  him» 
and  fays  it  is  a  falfe,  forged,  &c.  and  then  fays  it  was 
never  iflued  under  the  authority  of  the  United  States^ 
nor  figned  by  John  Pierce,  &c« 

The  plaintiff  was  examined  uQon  oath  according 
to  the  ftatute,  touching  the  defendants  paiEng  faid 
certificate  to  him,  and  confined  to  that  only,  in  his 
tedimony.  And  the  court  aficffed  the  damages  ac- 
cording to  the  value  of  the  certificate  at  the  time  it 
was  paffed  to  the  plaintiff,  which  was  ^on  the  pound. 

Burrows  verf.  Pixley. 

ACTION  of  the  cafe  for  a  nuifance  ;  declaring, 
that  Poquanock  river  is  a  large  navigable  river, 
or  arm  of  the  fea,  for  four  miles  northward  to  where 
the  poft  road  croffes  the  fame,  and  to  the  plaintiff's 
dwelling-hottfe  and  farm  in  faid  Stratford,  where  the 
plaintiff  now  and  for  more  than  thirty  years  laft  paflcd 
hath  dwelt ;  which  forms  a  peninfula,  around  which 
the  two  branches,  conftituting  faid  river  meet,  where 
the  plaintiff  now  and  for  more  than  thirty  years  laft 
paffed,  hath  had  and  owned  aftore  convemently  fitu- 
ated  for  veffels  and  boats  to  pafs  to  and  from,  up  and 
down  faid  river  loaded  i  in  which  large  quantities  of 
the  produce  of  the  ftate,  alfo  goods  and  merchandize, 
.have  ufualJy  been  depofited  for  the  purpofc  of  tranf-* 
portation  by  water  by  the  plaintiff,  by  means  of  tljc 
iiavigablenefs  of  faid  river  to  his  great  emolument ; 
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iilat  he  is  concerned  in  tbe  coafting  bufhiefs  through 
faid  river  to  Bofton,  New-York,  and  elfewhere  $  chat 
he  is  a  farmer  and  raifes  large  quantities  of  produce 
on  his  farm  for  exportation  by  faid  river  j  that  he  has 
been  at  much  expence  in  providing  boats  for  the  pur* 
pofe  of  fiihing,  oyftering,  and  clamming,  and  hath 
derived  much  profit  thereby.  Tliat  he  hath  for  ma- 
ny years  laft  pafied  and  flill  owns  a  fhip-yard  on  his 
faid  farnu  where  he  carries  on  the  bufinefs  of  fbip- 
building  *,  by  all  which  ways  the  plaintifFhath  derived 
much  profit  to  liimfelf,  through  the  navigablenefs  of 
faid  river  :  All  which  he  poflefTed  and  enjoyed  until 
on  or  about  the  loth  day  of  OGt.  A.  I>.  1783,  when 
the  defendant  to  injure  and  deprive  the  plaintiff  of  the 
many  and  great  advantages  derived  from  the  naviga- 
tion of  faid  river  aforefaid,  ereded  a  dam  acrofs  faid 
river  about  three  quarters  of  a  mile  below  the  plain- 
tiff's faid  houfe,  farm,  ftore,  (hip-yard,  &c.  at  the 
narrows,  to  the  height  of  about  five  feet  above  lowj 
water  mark  in  faid  river  *,  which  effeflually  ob(lru£ts 
all  veffels  and  boats  pafling  up  and  down  faid  river, 
to  and  from  the  plaintiff's  faid  houfe»  farm,  ftore, 
and  {hip-yard,  through  the  narrows  aforefaid  ;  and 
ever  fince  hath  continued  faid  dam  acrofs  faid  river 
to  the  nuifance  and  great  detriment  of  the  plaintiff  in 
his  trade,  navigation  and  hufbandry.  Damage  j^300. 
Demurrer  to  the  declaration. 

Exception — ^That  the  declaration  is  too  general — 
which  amounts  to  no  more  than  a  common  nuifance  ^ 
for  which  every  citizen  might  have  an  a£lion  as  well 
as  the  plaintiff;  that  the  declaration  does  not  alledge 
any  particular  injury  he  has  fuffered  ,  that  any  veiTel 
of  his  or  of  any  other  perfon  has  been  hindered  com* 
ing  up  or  going  down  faid  river,  or  the  like,  which  is 
necefiary  in  order  to  his  fupporting  an  a£lion,  &c. 

Judgment — That  the  declaration  is  fuflicient.  Al- 
though an  obftrudion  formed  acxpfs  a  navigablfiji»cr| 
or  a  highway*  is  a  common  nuifance  to  all  the  citizens 
who  have  occafion  to  pafs  that  way  \  yet  if  any  one 
*Teceives  a  particular  injury  thereby  he  ipay  have  his' 
*aAion. 
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The  pltintiffin  thU  etfe  iets  fartk  ceittui  ftiratt 
rights  and  adrantages,  which  he  hath  tnd  for  mant 
years  pafled  hath  been  poflefled  of  and  enjoyed  ihrcr 
the  open  navigation  of  (aid  river,  wfaieh  he  is  whoUy 
deprived  of  by  means  of  cre&ing  faid  dam  acrofft  fatd 
river,  which  were  a  great  fource  ef  pro&t  to  him,  in 
lus  ftore,  ihip-yard,  and  havigation;  which  are  ndt 
common  to  all  the  citusens  :  Furdtct,  k  t^uld  be  ab^ 
ikrd  to  fay  that  where  a  man's  door  is  vbftmded  b^ 
an  impaflable  ditch^  that  he  mud  ca4fe  fi>me  6f  hk 
family  to  attempt  to  pais  it  and  bleak  tfadr  bones  h^ 
fore  he  can  hiive  an  a£Uen  for  tfa^  injury,  the  terjr 
fonning  the  dkch>  although  ill  the  pobKc  kighway  si 
I    as  to  him  a  private  injnx^. 

Stroftg,  &t.  v^.  M'DWi^W. 

Chancery  wIU  l^tTTTlON  m  cliincery ;  Acting,  that  thtj  C»t- 
notinteT^ic,  J^  ^uted  a  Certain  bond  to  fiSd  McDonald  fot 
rYll7Jl£S^  ?^^6,  dated  the  29th  day  of  May,  A.  t).  i  rpo,  coft- 
«d/athw.  ditioned,  that  laid  Sttong  thould  |>enorm  tertStili 
things  'withift  tt  months,  whiA  were  ftt  forth  paltib- 
nlarly  ;  and  that  he  had  performed  thfem  widiin  faift 
18  months  i  and  pray  that  faid  McDonald  be  corn* 
pelled  to  deliver  up  faid  bond  to  be  caheelled,  !Peti* 
tion  dated  the  19th  of  Nov.  A.  D.  1791. 

Plea  in  abatement — ift.  That  the  faid  Strong  and 
faid  McDonald  were  both  inhabitants  of  the  (late  of 
New-Tork.  lA.  That  faid  18  months  had  not  elapfed 
from  the  date  of  faid  bond,  at  the  time  of  bringing  , 
this  petition.     3d.  TTiat  the  petitionee  immediately,  | 
upon  the  expiration  of  faid  18  motaths,  inftituted'a 
fuit  upon  faid  bond  againft  faid  StYong  before  a  court 
of  competent  juriOiQion  in  the  ftaleof  New- York  $ 
where  faid  caufe  was  now  depending  in  the  law,  and 
where  the  pedtioners  had  adequate  remedy   at  law, 
by  flicwing  that  £iid  Strong  bid  perfontiod  the  oood^ 
tion  of  fiiid  bond.  I 

JudgmcAt-^TTiat  the  plea  ift  abatethehl  is  fufficient, 
i  and  that  the  petitioners  take  nothing  by  dieir  petitiaxk* 
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Nathaniel  Fenrifs  vetf.  Jarties  Ferrifs. 

ACTION  of  trover  for  a  horfe,  ox,  and  heifer,  The  adion  of 
which  were  loft  in  A.  D.  1779.  and  by  finding  trover  may  be 
had  come  into  the  hands  of  the  defendant,  and  by  [^n**af«*"*'*'' 
liim  converted  in  Jan.  A.  D.   1787,  to  his  own  ufe ;  ^^rcanaai<m 
^ef  ^t  dated  the  2d.  of  April,  A.  D.  1790.  of  trcfpa& 

would  have 
Plea  in  bar — ^That  on  the  14th  of  July,  in  A.  D.  Iain,  and  is  not 
1 779,  the  defendant  with  others,  with  force  and  arms  ba^cd  by  the 
troke  and  entered  the  ptaintifF's  clofc,  and  took  and  H^^n.''^*^ 
tarried  away  faid  horfe,  oi  and  heifer,  mentioned  in 
the  plaintiff's  declaration,  and  did  difpofe  of  them  tt> 
I)is  own  ufe  \  that  the  taking  of  faid  creatures  was  by 
force  and  arms  and  is  the  &me  finding  and  convert- 
ing mentioned  in  the  plaintiff's  declaration,  and  19 
more  than  three  years  from  the  date  and  impetratioti 
of  ch^  plaintiff's  writ ;  and  by  the  ftatute  of  limita- 
tion, refpe£ling  alliens  of  trefpafs  the  plaintiff  is  bar- 
red.    And  as  to  any  other  converfion  of  faid  horfe, 
ox  and  heifer,  the  defendant  fajs  he  is  not  guilty. 
The  plaintiff  demurred  to  the  defendant's  plea  in  ban 

Judgment— That  the  plea  in  bar  is  infufEcient. 
There  are  certain  cafes  in  which  trover  is  the  proper  . 
acHon }  there  are  others  in  which  die  a£lion  of  tref- 
pafs is  the  proper  remedy  ;  there  arc  others  in  which 
"either  trover  or  trefpafs  may  be  brought  indifferently ; 
4ind  a  recovery  in  one  will  be  a  bar  to  the  other,  which 
is  this  cafe.  All  this  was  open  to  the  legiflature, 
when  they  ena£^ed  a  limitation  to  a£lions  of  trefpafs, 
imd  left  the  a&ioa  of  trover  unreftrained ;  and  this 
tcoiut  cannot  alter  the  law. 


Hc^ekiah  Fitch  verf.  Burr. 

CnON  of  debt  on  bond  for  ^20,  given  for  a  bond  for  the 
_  profecution  at  praying  out  a  certain  writ  in  profccutionof 
ivoTof  Nathaniel  Cary  of  Bofton,  againft  faid  Hez-  ^,^"1^^;^*, 
ckiah  Fitch  \  dated  22d  of  0&.  A.  D,  1 787,  return^  ^/^.  onindta-  ' 
itble  to  the  county  court  to  be  holden  at  Fairfield,  on  tion  rcfpe^tinc 
Ac  3d  Tuefday.of  Nov.  A.  D.  1787.  And  that  be-  Im**- 
Ibf  c  the  ad^otir&ed  county  court  holden  at  Danbury^ 
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in  Jan.  A.  D.  1789,  faid  Fitch  recovered  judgment 
againfl  faid  Cary,  for  /"j-io  lawful  money,  for  coll 
of  fuit ;  whereby  faid  Cary  failed  to  profecute  his  faid 
adion  to  eSkfk,  &c«  and  took  out  execution  dated  the 
20th  of  Jan.  A.D.  1789,.  which  has  been  duly  return- 
ed non  ejl  inveiftuSf  neither  faid  judgment,  exccudom 
or  bond,  hath  ever  been  paid^  &c.  per  writ  dated  31ft 
of  March,  A.  D.  1 790. 

Pica  in  bar — ^That  the  plaintiff's  writ  was  granted 
3 1  ft  of  March,  A.  D.  1790,  and  ferved  on  the  7th  of 
April  following  ;  that  the  date  and  impetration  of  the 
plaintiff  *s  writ,  was  more  than  one  year  after  faid 
judgment  mentioned  in  the  declaration  i  and  by  vir- 
tue of  a  law  entitled  an  a£t  concerning  bail,  the  plain- 
tiff is  barred  of  any  recovery  on  faid  bond.  Demur- 
rer. 

Judgment — ^Plea  infufficient,  and  for  the  plaintiff 
to  recover  ;  for  a  bond  for  profecution  given  at  pray- 
ing out  of  a  writ,  is  not  within  faid  ftatutc  of  limita- 
tion refpe£ling  bail. 


Beardfly^  &c*  wff.  Halls,  &c« 


^mSr"^*"    T3ETITION  in  chancery ;  (hewing,  that  on  the  i» 
compute "i-c-      Jl    o*  May,  A.  D.  1776,  they  fold  the  petitioneoi 

drcfs  to  the       about  thirty  acres  of  land,  and  defcribe  it,  and  gave  a 
parties.  bond  to  procure  a  title  to  faid  land  by  the  ift  of  April, 

A.  D.  1778,  the  title  being  inTheophilus  Beach  of 
New- York  ;  that  faid  Halls  gave  them  their  note  for 
/'5 1-3-9  ^^  purchafe  money,  payable  on  the  i(l  of 
Jan.  A.  D.  1778,  with  the  intereft  ;  that  faid  Halb 
entered  immediately  into  the  pofleflion  of  faid  land, 
and  have  had  the  improvement  thereof  ever  fince;  and 
by  reafon  of  the  war  they  have  been  prevented  getting 
a  deed  from  faid  Beach  ;  he  having  been  in  the  ene- 
mies lines,  until  (ince  the  war  ^  that  faid  Halls  kave 
fued  your  petitioners  on  faid  bond,  which  is  depend- 
ing in  this  court,  and  yonr  petitioners  have  fued  faid 
Halls  on  faid  note,  which  is  depending  in  the  county 
court ;  and  that  on  the  3d  of  Sept.  A.  D.  1790,  th^y 
tendered  to  fafd  Halls  a  good  deed  of  faid  land  whi<£ 
they  refufed  to  accept  -,  and  now  offer  and  tender  the 
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fame  in  court,  and  pray  faid  Halls  may  be  compelled 
to  receive  it  i  and  that  the  petitioners  be  relieved  a« 
gainft  the  penalty  of  their  faid  bond. 

The  court  heard  the  petition  upon  the  merits,  and 
ordered  and  decreed  that  the  petitioners  fhould  caufc 
to  be  made  and  delivered  to  the  clerk  of  the  court  by 
the  I  ft  of  Feb.  next,  a  good  authentic  deed  of  faid 
land,  for  the  ufe  of  the  refpondents,  and  pay  the  cod 
of  the  a£lion  on  faid  bond,  or  pay  to  the  petitionees 
the  fum  of  /'300  lawful  money  ;  that  the  petitionees 
difcontinue  their  af^ion  on  faid  bond  and  deliver  it  to 
the  clerk  of  the  court,  by  the  firft  of  Feb.  1 792,  or 
pay  to  the  petitioners  the  fum  of  ^^300  j  that  the  pe*-  . 
titioners  recover  on  faid  note  jf  99-9-7,  alfojf  5  for  the 
coft  in  faid  aflion  ;  and  that  the  petitioners  difcon- 
tinue their  a£lion  on  faid  note,  or  pay  j^300,  and 
that  upon  the  petitioners  lodging  faid  note  with  the 
clerk  of  this  court,  he  grant  execution  for  faid  debt 
and  coft. 

Payne  vetf.  Payne. 

CTION  on  note.    The  defendant  filed  his  bill  A  defendant 
againft  the  note,  on  the  ftatute,  complaining  ^^"  y^^jj" 
that  it  was  ufurious  and  opprcflive,  and  moved  to  be  i^tnefson  a  ^ 
admitted  to  his  oath  to  prove  his  bill.  biU  filed  upon 

«      *  r*^  .  1         «  ,        *.  ^^  ftatute,  a- 

By  the  court — ^This  cannot  be  allowed  ;    for  ac-  jgainftanotp 
•  cording  to  the  rules  of  chancery,  a  man  cannot  in-  A  defendant 
troduce  himfelf  tD  be  a  witnefs  in  his  own  favor-  S*^iu*^pi^^ 
The  plaintiJFin  his  anfwer  to  the  bill,  might  aj>peal  thelUtutc. 
to  the  defendant's  confcience  and  fo  have  him  intro- 
duced.    Vide  Livingfton  vs.  Bird,  Litchfield  Auguft 

1791- 

The  defendant  then  moved  for  liberty  to  withdraw 
his  bill  and  plead  the  ftatute  in  avoidanceof  the  whole 
aote  ;  ivhich  was  allowed  by  the  court. 

Jabez  Gregory  vetf.  Walter  Seamons,  &c. 

PETlTIONin  chancery, alledging  that  on  the  20th  Where  reUcf  it 
day  of  Feb.  A.  D.  1 782,  the  petitioner  with  Will-  ^^•^  ^^'  *" 
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gunftthemif-  iaiQ  Maltbe«  Bcttf,  of  Norwalk  ta  tlic  ctmslv  of  Fafaw 

^  "^  bfi^"    ^^'^»  ^^  Walter  Scamona,  Titiw  ConkUft,  Bcnjamui 

tntm,  in  an     -^q^^  Benjamin  Titus,  Timolliy  Titus,  Ebencaer  S, 

a  court  of         Platt,  all  now  of  the  ftatc  of  New-York,  and  Samuel 

chancery  wiU    Allin  of  the  ftatc  of  Vermont ;  purchattd  for  their 

It^b^nl  J^i"t  ^^^^^  of  Elijah  Ahel,  Efq.  the  floop'^huldum, 

without  fcttiag  at  the  price  of  j|r766-i3«4  money  of  New-Tork,  fo( 

a&dethcaward.  which  they  gave  their  note  on  faid   2oth  of  Feb,  A. 

D.  1782  to  die  treafurer  of  the  county  of  FairficM| 

payable  with  intereft  ;  that  faid  floop  was  afterwardf, 

by  diredion  of  faid  ownerSji  employed  in  trade  ;  that 

the  petitioner  was  appointed  agent  or  (hip's  hufband* 

That  the  petitioner  at  tlie  time  of  executing  tk^ 
aforefaid  note,  gave  his  note  for  the  benefit  of  fsud 
company  to  faid  treafurer  for  ^8-16-0  York  money, 
payable  with  intoreft,  being  part  of  (aid  purchafii 
money  ;  that  the  petitioner  afterwards  made  large  di{> 
burtements,  and  alfo  received  of  faid  Hoop's  earniAgs 
to  a  con(iderab]e  amount  as  agent  aforefaid,  alfo  le* 
ceived  from  faid  owners  fundry  fums  of  money  to  pay 
faid  notes  and  his  diihMrrementf  aforefaid  ;  that  the 
petitioner  not  being  able  to  make  full  payment  of  (aid 
notes,  the  firft  mentioned  note  was  put  in  fnit  agai^ft 
the  petitioner  before  the  county  eouit  in  Fairfid4 
county,  and  judgment  recovered  thereon  againft  him^ 
that  afterwards  faid  note  was  put  in  fttit  againft  faid 
Seamons  and  Timothy  Titus  in  the  (late  of  New- 
York,  and  judgment  recovered  againil  them  before 
the  fupreme  court  in  that  date,  with  a  large  bill  of 
cod  ;  that  faid  Walter  Seamons  and  Timothy  Titus 
filed  their  bill  in  chancery,  merely  for  delay  and  vex- 
ation, againft  the  treafurer  of  the  county  of  Fairfield, 
who  was  plaintiff  in  faid  fuit ;  that  the  coft  in  the 
fuit  before  the  fupreme  court  amounted  to  ;^84-i4-o 
York  money,  which  faid  Seamons  and  Titus  fubjefi- 
fd  themfelvestopay  unneceilarily,  and  in  their  need^ 
Icfs  fuit  in  chancny  to  the  further  fum  of/ 13  2- 17-8* 
amounting  in  the  whole  to  j^2 17- 11 -8  Yorkraonej, 
which  was  completely  wafted  and  loft,  there  beisg  no 
reafon  for  incurring  it,  and  faid  Seamons  and  'Htus 
have  been  obliged  to  pay  to  faid  treafurer  the  fiW  oi 
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^  cofr  rocerefed  m  die  fiipfesnc  comrt  afese&d. 

This  being  the  ftate  of  their  afiairs  on  the  7th  of 
March  A.  D.  17879  and  the  whok  coneems  of  laid 
Mrtnerihip  relative  to  iatd  floop  and  her  Tojages  be*i 
ing  unfettled,  faid  SeamonSy  Titus,  Conklin  and  the 
petitioner  in  behalf  of  themfelves,  and  Ifaac  Norton 
then  of  New-Tork,  now  deceafed,  in  behalf  of  Benja- 
BQin  Wood,  Benjamin  Titus  and  Timothy  Titus^  and 
in  virtue  of  authority  from  them,  did  agree  to  fubmit 
to  the  final  award  of  Thomas  Fitch,  Efq.  and  Ebene** 
2er  Phillips,  arbitrators  mutually  chofen  by  and  be* 
tween  the  petitioner  on  the  one  part  and  faidSeamonSf 
&c.  on  the  other  part,  and  did  enter  into  a  written 
fubmiflion  of  all  matters,  difputes,  claims,  judgmentSy 
coftsi  accounts  asdcontroverfies,  relative  to  die  pur** 
chafe  and  pay  for  the  floop  Shuldum,  her  earningSt 
Toyages  and  the  petitioners  account  for  receipts  and 
-  difburfements  as  agent  and  every  other  matter  rela« 
"Sling  to  faid  afiair  and  bufinefs  %  and  the  parties  exe- 
cuted to  each  other  their  notes  in  the  fum  of  ^500 
to  abide  laid  award,  &c.  and  in  cafe  the  arbitrators 
do  not  agree  they  were  to  choofe  a  third  man,  &c« 
which  fubmiffion  is  fee  forth  and  figned  by  thepaiw 
des— in  winch  is  included  all  the  partners  except 
Wiffiam  M.  Betu. 

That  faid  arbitrators  made  out  an  account  or  ftatd- 
ment  of  debt  and  credit  between  faid  parties,  by 
which  they  found  and  awarded  the  petitioner  to  pay 
Tsud  Seamons,  &c.  the  fum  of  ^414  money  of  New- 
Tork  and  endorfed  your  petitioners  note  to  faid  fiini  ' 
and  delivered  it  to  faid  Seamons,  &c.  that  faid  note 
had  been  fued,  judgment  and  execution  recovered 
upon  it  for  the  full  fum,  and  faid  execution  had 
been  fatisfied  by  the  petitioner's  land  being  levied 
upon  and  appraifed  off  on  the  ladofNov.  A.  D. 
1790 ;  that  ^d  arbitrators  in  making  out  the  fum  o£ 
iheir  award  made  fundry  miftakes  upon  their  own 
^principles  and  had  charged  him  with  intereft  and 
coft  contrary  to  what  they  intended  and  meant,  and 
Mntrtry  to  thft  expreft  agreement  of  the  parties,  and 
Z  z 
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particularly  points  out  wherein ;  further  ^edgine 
that  faid  arbitrators  were  conyinced  of  their  faid  txdu 
takes,  &c. 

Plea  in  abatement— -That  the  petition  contains  no 
fufficient  grounds  for  a  court  of  chancery  to  inter- 
pofe«    Pka  judged  infufiEudent. 

The  court  heard  the  petition  on  the  merits.  The 
arbitrators  were  admitted  and  te(U&ed  with  refpe£lto 
the  miftakes  in  point  of  fa£l.  The  court  found  that 
faid  arbitrators  had  made  miftakes  in  four  articles, 
amounting  in  the  whole  to^  132- 12-5  York  money, 
being  /'pp-p-si  lawful  money,  and  ordered  and  de- 
creed that  the  petitionees  (hould  re-convey  to  the  pe- 
titioner by  a  good  authentic  deed,  fo  much  of  the 
land  fet  off  to  them  in  fatisfadion  of  faid  execution, 
at  the  appraifal  of  Meff.  William  St.  John,  &c.  ap» 
praifors  of  the  land  on  faid  execution,  to  be  eftimated 
according  to  the  fame  rule  it  was  appraifed  by  them 
before  for  quantity  and  quality;  faid  deed  to  be 
executed  and  delivered  to  the  town  clerk  of  Norwalk 
by  the  firfl  of  next  June,  &c.  for  the  ufe  and  benefit 
of  the  petitioner  under  a  penalty. 

The  court  inftead  of  fetting  afide  faid  award  and 
the  fubfequent  judgment  and  execution,decreeda  rec- 
tification of  the  miftakes,  and  let  the  award  remain 
good  for  the  refidue,  which  muft  be  a  great  faying  of 
expenfe  to  the  parties. 


Litcb/Uld  County,  Jan.  Term,  A.  D.  1792. 

Bacon  ver/l  Porter. 

Notes  given  for  A  CTION  on  note  dated  the  14th  of  Aug.  17^3, 
onlvTakc^for  -O^  ^^^  £^^  payable  in  36  months  with  the  intcr- 
a  died?  whcn^  eft  annually. 

!^  pSd  "r?^'  PJea  in  bar— That  at  the  date  of  the  note  on  which, 
valid  and  good.  &c.  the  defendant  and  one  Peck  agreed  to  porchafe 
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l»{  the  plaintiff  about  eighty  acres  of  land,  at  the 
price  of  ^^360  lawful  money,  for  which  the  defend-* 
ant  and  faid  Peck  gave  their  joint  notes,  as  follows, 
viz.  one  ior  £60  payable  in  two  years  with  intereft, 
one  for  £60  payable  in  three  years  with  intereft,  one 
do.  payable  in  four  years  with  intereft,  one  do.  pay- 
able in  five  years  with  intereft,  one  do.  payable  in  fix 
years  with  intereft,  one  do.  payable  in  feven  year$ 
with  intereft,  and  the  plaintiff*  received  faid  notes  in 
payment  for  faid  land,  and  gave  his  bond  for  ^loooy 
conditioned  to  give  a  deed  of  faid  land  to  the  defend- 
ant and  faid  Peck,  upon  their  paying  the  aforefaid 
notes  by  the  times  therein  fpecined,  and  upon 
their  failing  to  make  the  payments  aforefaid,  by  the 
times  therein  fpecified,  faid  bond  to  be  void ;  and 
the  defendant  and  faid  Peck  then  entered  into  the 
pofleflion  of  faid  land,  and  have  ufed  and  improved 
k  ever  fince  as  their  own  ^  one  of  which  notes  is  the 
note  now  in  fuit,  which  notes  and  bond  contain  the 
whole  agreement  between  faid  parties  refpe£tiQgthe 
purchafe  of  faid  land  ^i^  and  the  defendant  and  faid 
Peck*8' entering  and  improving  faid  land  as  aforefaid, 
is  the  only  confideration  for  giving  and  executing  the 
note  on  which,  &c.  by  which  contra£l  it  was  at  the 
eledion  of  the  defendant  and  faid  Peck  to  pay  faid 
notes  and  entitle  themfelves  to  a  deed  of  faid  land  or 
die  forfeiture  of  faid  bond,  or  to  neglefl:  to  pay  faid 
notes  and  render  void  faid  cQntra£t  and  agreement. 
The  plaintiff  demured  to  the  plea  in  bar. 

Judgment — HThat  the  plea  in  bar  is  infufficlent  and 
for  the  plainiiff  to  recover* 

■  By  the  court — ^The  cafe  Is  not  different  from  what 
it  would  have  been,  had  Bacon  given  a  deed  of  faid 
landtoPorter  and  Peck,  and  they  had  given  back  a 
deed  toBacon  and  taken  his  bond,  conditioned  to  re- 
convey  faid  land  to  them  upon  their  paying  faid  notes, 
which  is  conjmon  praflice,  and  been  fanftioned  by 
the  courts  without  an  exception.  For  if  they  paid 
the  notes,  although  notpunfiuallyby  the  time,chan- 
•ery  would  decree  a  conveyance  of  faid  land  to  then\ 
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bf  foice  of  the  agveement  contaiined  indie  om^dM 
•f^boad. 

This  judgment  was  affirmed  in  die  ft^preme  court 
oferrorst 

Hurdwy/THalL 

In  an  action  of  A  CTION  of  ifldebitattts  aflumpfit^  declaring  diat 
ipdcbitamsaf.  /\  on  the  I  ft  of  Feb:  A.  D.  1786  the  defendant 
S™ndrl  men.  wis  indebted  to  the  plaintiflF  £4^  for  moncj  before 
tioning  in  his  that  time  had  and  receiTed  for  the  plaintiff's  uie^  yiz« 
declaration  of   monies  received  of  Ard  Welton,  which  was  in  part 

mo^  wit  re.  P^T  ^^^  »  f*™  ^<^^^  ^^  ^^^  Wdton  in  Oa.  A.  D.  1 785 
^▼od,for  and  being  fo  indebted,  &c.  affnmcd  and  promifedf 
vhSch  the  de-    £cc.    Demurrer  to  the  dedaradon* 

fcndant  vas  ^  ^ 

indebted,  doei       The  exception  was— That  the  defendant's  receiving 
not  vitiate  the  ^hc  money  of  Welton,  did  not  create  an  indebted^ 
dcdarauon.      ^^^^  ^^  ^j^^  plaintiff,  without  a  fpecial  requeft  to  paf 
itj  and  a  refufal  or  a  mif-application  of  the  money. 

Jndgment-^That  the  deelamtion  is  fuScient.  Tba 
averment  is  dire&  and  pofittve  that  the  defendant  wai 
indebted  for  money  had  and  received  for  the  plaintiff's 
ttfe,  which  is  all  that  was  neceffary.  Vide  Lawrence 
«/.  Clark,  New-Haven  this  circuit,  and  the  plaintiff's 
mentioning  of  whom  the  money  was  received  is  fov 
the  defendant's  advantage^ 

Simeon  Smith  vcrf  Canfield, 

intereft  on  the  A  CTION  of  debt  on  a  bond  of  recognizance,  ow 
debt,  fufpend-  jf^  tcred  iuto  before  Daniel  Sherman,  Efq.  duel 
ed  by  an  audi-  '^^^  ^fjj^g  county  court.  Upon  an  audita  querda^ 
no?recoTer"  taken  Qut  by  Timothy  St.  John  againft  faid  Smith  j 
bleon  the  bond  praying  to  be  relieved  againft  three  executions,  b 
given  for  prof-  wbich  audita  querela  judgment  was  againft  faid  St 
iKic       M">  *«d  fo'  f*i<*  Smith  to  recover  coft  £10^6^ 

Plea  in  bar— That  faid  St.  John  had  paid  aUfaid 

executions  to  flieriff  Lord,  and  had  alio  paid  the  foft 

recovered  on  faid  audita  querela. 
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'  The  plnntiff  re])lied  and  admi  ted  faud  execotions  and 
coft  on  (aid  audita  to  have  been  paid>  but  fays  the  in» 
tereft  on  faid  execution  during  the  time  faid  execu- 
tions were  delayed  by^faid  writ  of  auditahad  not  been 
paid.     Demurrer. 

Judgment — That  the  plaintiff's  reply  is  infufficient} 
upon  uic  principle  that  a  bond  upon  a  writ  of  error  and 
on  an  audita  querela,  does  not  extend  to  the  intereft 
on  the  debt,  for  the  time  pavment  is  delayed  thereby. 
Vide  Lane  vs.  Breed,  New- London  Sept.  1 790. 

Johnfon,  flieriff  verf.  Smith. 

A   CTION  on  a  bail  bond,  conditioned  that  ]tffe  if  theprind- 
jtx,  Goodwin  and    Plumb,  who  were  attached  at  pal*»bodyi« 
toe  fuit  of  Wycoff,  ihould  appear  and  anfwer  faid  fuit,  c^^tion  oL 
&c.  declaring  that  faidXj^oodwin  andPlumbdid  not  they  fheriff^sbaili* 
nor  either  of  them  appear  and  anfwer  in  faid  fuit,  and  difcbarged. 
judgment  was  againft  them  upon  default  for       ,  and  J^  a  rq>lcaiicr 
that  execution  was  taken  out  againft  them,  dated  27th  "  motion  mar^ 
of  Sept.  A.  D.  1788,  which  had  been  duly  returned  reft,  fuU  coa  » 
moff  ffi  inventus^  and  faid  debtors  had  aroided,  &c.        ^^^^,^  ^M 

•'  '  final  ifluco£ 

Plea  in  bar— That  faid  Goodwin  and  Plumb  were  thccaufc 
openly  and  publicly  about  during  the  life  of  faid  exe* 
cution,  and  faid  Plumb  had  fufHciency  of  eft  ate  to  pay 
faid  execution,  and  the  plaintiff  levied  faid  execution 
on  the  body  of  faid  Plumb  on  the  t3th  of  Nov.  A.  D. 
1788,  and  held  him  until  th^  15th  of  faid  Nov.  when 
lie  releafed  and  fethim  at  liberty,  by  a  written  ordet 
from  JohnvC.  Smith,  £fq.  attorney  to  the  creditor  ) 
and  on  the  aad  of  faid  Nov.  die  plaintiff  returned  faid 
execution  with  the  following  endorfement  thereon, 
▼iz.  Canaan  Nov.  13th  1788,  then  by  virtue  of  this 
execution  I  levied  on  the  body  of  the  within  named 
Frederick  Plumb,  and  on  the  15th  of  faid  Nov.  I  re^ 
ceivf  d  written  orders  from  John  C.  Smith  to  let  faid 
Plumb  go,  faid  Smith  being  a£king  attorney  to  the 
creditor;  alfo  repaired  to  faid  Goodwin^s  ufual  place 
€ii  abode  but  could  findneither  eftale  or  perfonwhere* 

OOtol^Vjr, 
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And  the  defendant  further plead»  that  during  thelift 
•f  faid  execution,  he  offered  and  tendered  to  faid 
John  C.  Smithi  attorney  aforefaid,  fuffictency  of  per* 
fonal  eftate  belonging  to  faid  Goodwin  and  Plumb  to 
levy  upon  and  fatisfy  faid  execution,  and  requefted 
him  to  permit  the  plaintiff',  who  had  faid  execution, 
to  levy  upon  it  ^  but  he  abfolutely  refufed,  alledging 
that  tlie  eftate  was  Plumb*8  and  (hould  not  be  taken  $ 
that  afterwards  the  creditor  prayed  out  an  alias  exe- 
cutiion  and  levied  upon  the  property  of  faid  Goodwin 
and  fold  the  fame  for  fatisfying  faid  execution. 

Plaintiff'replied — ^That  the  eftate  taken  on  faid  alias 
execution  and  fold  amounted  to  only  ^10-17.  De- 
murrer to  the  reply. 

Judgment — ^That  the  reply  of  the  plaintiff'  is  infuf- 
ficient,  for  the  following  reafons  ;  there  ought  to  be 
the  utmoft  fairnefs  in  the  proceedings  in  order  to  fub- 
jcGt  the  bail ;  and  in  this  cafe,  it  appears  that  one  of 
the  debtors  in  the  execution  had  fufficiency  of  eftate, 
that  his  body  was  taken  upon  it,  and  held  two  days, 
and  then  releafed  by  order  of  the  creditors  attorney  ; 
the  prefumption  is  that  the  debt  was  fatisfied,  until 
the  contrary  is  made  to  appear :  Further  it  is  averred 
in  the  plea  that  both  faid  Goodwin  and  Plumb  w«re 
openly  and  publicly  about  and  might  have  been  taken, 
and  that  they  did  not  avoid  faid  execution  which  is 
admitted  by  the  reply. 

This  caufe  was  tried  tp  the  jury  laft  court  upon  a 
fpecial  iffue,  and  verdi£b  for  the  defendant ;  on  a 
motion  in  arreft,  the  verdi£i  was  fet  afide  and  a  re* 
pleader  ordered.  A  queftion  was  made,  whether  full 
coft  (hould  be  allowed  or  only  upon  the  repleader. 

By  the  court — The  whole  coft  muft  be  allowed* 
Reed  vetf.  Toufley,  &c. 

The  rcccipta-  -Ti  RROR  to  revcrfe  a  judgment  of  the  county 
^  tlkm^  Jt-J  ^^^">  *"  ^"  ^^'^^^  brought  by  Reed  as  confta- 
exccution^arc  bJcagainft  Toufley,  &c.  declaring,  that  he  had  an 
liable  to  the  o^  execution  in  iavor  of  David  Buel,  againft  Lewis  De« 
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lavergne,  for  £^^y  dated  27th  April,  A.  D.  1790,  ficerfor  the 
which  he  levied  on  eight  oxen  belonging  to  faid  Dc-  JJ^Pff'^'^* 

•  1  n      •        1  ^  »       °     *°      t     r         1  tnO    the  CXCCU- 

lavergne,  and  polled  them,  occ.  that  the  defecdants  tion  is  other- 
received  faid  oxen  to  keep  and  re-deliver  on  the  15  th  ways  fatisficd. 
of  June,  A.D.  1790,  as  by  their  receipt  in  writing  by 
them  executed  ready  to  be  produced  in  court  appears^ 
And   that  the  defendants  never  delivered  faid  ox« 
en,  &c. 

Flea  in  bar — ^That  although  it  be  true,  that  they 
did  make  and  execute  faid  receipt  yet  they  fay,  that 
in  Sept.  A.  D.  1789,  faid  David  took  out  an  original 
execution  and  copies  of  the  judgment  on  which  it 
iflued,  and  fent  them  to  Mr,  Spencer  in  the  date  of 
New- York,  where  faid  debtor  lived,  and  that  faid 
Delavergne  p^id  faid  execution  to  faid  Spencer  \  and 
that  afterwards  the  faid  David  prayed, out  an  alias 
execution  in  April,  A.  D.  1790,  in  order  to  vex  and 
opprefs  faid  Delavergne,  and  delivered  it  to  the  plain- 
diF,  who  finding  him  in  hisprecinds,  levied  it  on  the 
body  of  the  faid  Lewis ;  and  to  releafe  him  from  faid 
levy,  the  defendants  gave  faid  receipt,  and  that  no' 
pxen  were  taken  or  delivered  upon  faid  execution ; 
^d  faid  original  execution  was  fully  fatisfied. 

PlaintiiF  replied — ^That  he  levied  faid  execution  on 
faid  oxen,  took  and  delivered  them  to  the  defendants, 
who  received  them,  and  undertook  to  re-deliver  them 
on  the  15th  of  June,  A.  D.  1790,  as  by  their  receipt 
aforefaid  ^  and  as  to  the  refidue  of  the  defendants  plea 
he  fays  it  is  infufficient.  The  defendants  fay  their^ 
pica  is  fufficient. 

Judgment  of  the  county  court — ^That  the  ^dc* 
fendants  plea  was  fufficient. 

Errors  aifigned — ^That  faid  court  ought  to  have 
judged  faid  plea  infufficient. 

Judgment— Nothing  erroneous. 

Reafons  of  the  court — The  fa£ls  alledged  in  riiQ 
plea  in  bar  are  j  that  this  execution  was  an  alias  exe- 
cution, procured  by  Buel  with  defign  to  vex  and  op- 
prefs Delavergne,  and  under  colour  of  legal  right  to 
extort  a  fum  of  money  from  him  after  he  had  received 
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z  complete  fati8fa£Bon  of  the  jiidinient  hj  Tiitoe  o( 
mn  execation  iflued  tliereofi»aad  tor  ifUcn  die  attov* 
ficy  to  fsud  Buely  beoig  fiiily  authorized^  had  gmil 
his  receipt  in  full. 

By  virtue  of  an  alias  execution  the  plaintiff  took  the 
body  of  Delayerene,  and  he  was  thereby  compelled 
to  procure  the  defendants  to  give  the  receipt  mentioa- 
cd  for  eight  oxen  to  obtain  h&8  releafe. 

Whether  thefe  fa£ls  being  trnCi  are  a  defence  for 
the  defendant  is  the  queftion  ;  if  they  are  fuch  as  a^ 
mount  to  a  defence  the  demurrer  is  a  confefBon  that 
they  are  true.    Whether  they  make  a  defence  in  the 
vni.  Cooke,      preient  afiion,  and  take  from  the  plaintiff  a  right  of 
141.  %,  3.  recovery,  muft  depend  upon  authorities  and  the  rear 

fons  given  in  fupport  of  the  authorities,  and  the  con- 
cIuHons  that'may  be  fairly  made  from  the  cafes  addu* 
ced,  when  applied  to  the  prefent  caufe. 

If  an  execution  iffue  from  a  court  hsving  ao  jufi£* 
di£iion  of  the  caofe  the  fame  is  void,  and  whatcvet 
wBts  arc  done  under  authority  or  by  virtue  of  fuch  ex« 
ecntion  are  a  nullity.  And  the  party  in  whofe  favot 
fuch  execution  iffues,  or  the  officer  who  'executes  the 
fame  cannot  jultify  or  defend  themfelves  (by  virtue  of 
the  authority  given  them  in  fuch  execution)  in  any 
afiion  brought  againftthem  for  tiding  either  body  or 
eftate  of  the  debtor  to  fatisfy  the  fame  ;  but  any  plea 
'refting  upon  fuch  authority  for  juftification,  muft  be 
judged  infui&cient ;  the  court  in  fuch  cafe  have  no  au- 
thority and  confequently  cannot  give  any  authority  to 
any  other  perfon. 

If  any  execution  iffue  upon  an  erroneous  judgment 
from  a  court  having  jurifdi£lion  of  the  caufe»  fuch  ex-^ 
ecurion  is  to  every  purpofe  s^  valid  ezecotion,  fo  long 
as  the  judgment  remains  in  force^  and  girea  full  and 
ample  authority  to  the  officer  and  to  the  party  to  pro* 
ceed  in  the  execution  of  it,  to  compel  a  fadsfa^fa'on  i 
and  when  either  arc  queftioned  by  a£^ion  lor  any 
thing  done  under  authority  derived  therefrom^  will  be 
a  defence  or  juftificatioa. 

But  as  foon  as  the  erroneous  judgment  is  reverfed 
for  error,  the  jparty  agaiftft  w^om  the  fame  was  rcn- 
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.  dered  and  againft  whom  the  execution  iflbed,  when* 
c^er  fuch  judgment  and  execution  are  plead  as  ade* 
fence  or  juftification  of  any  afis  done  after  fuch  re« 
▼erfal,  can  x/plj  nul  tiel  record  and  fuch  judgment  is 
aa  to  all  fuch  alter  a£is,  a  void  judgment,  and  fuch 
reply  muft  be  a  fufficient  one  to  iuch  plea  and  deftroy 
the  defence. 

If  A  is  in  execution  at  the  fuit  of  B,  and  the  (heriff 
fttflers  A  to  efcape,  and  after  this  the  judgment  is 
rererfed  for  error,  no  a3ion  lies  againft  the  flieriff 
for  the  efcape  \  for  B  to  entitle  himfelf  to  a  recovery 
muft  not  only  dechre  againft  the  (heriff  upon  the  ex- 
ecution delivered  him,  but  muft  alfo  declare  upon  a 
legal  exifting  judgment  upon  which  the  execution  if- 
fued  to  entitle  himfelf  to  a  recovery,  and  when  the  z  Sid.  306. 
flieriff  pleads  nul  tiel  rec$rdy  xht  erroneous  judgment  *  Jaund.  37. 
being  reverfed  is  of  no  more  confequence  to  the  par-  *  ^""  '^'* 
ty,  than  if  the  fame  had  been  void  at  the  firft,  render- 
ing the  fame  void  as  to  its  being  a  fufficient  founda- 
tion for  an  a£lion.  If  a  judgment  be  rendered  and 
afterwards  a  fcire  facias  is  brought  andafecond  judg- 
ment rendered,  the  firft  judgment  is  after  this  re^ 
verfed  for  error,  the  fecond  judgment  being  depend- 
ant on  the  firft  ihall  be  reverfed  alfo. 

And  whenever  there  are  two  judgments  a  fecond 
dependant  on  the  firft  as  its  foundation,  the  firft 
judgment  being  reverfed  the  fecond  {hall  be  alfo  re« 
verfed.  If  A  take  an  execution  and  the  fame  is  levi^ 
ed  and  the  goods  remun  in  the  iheriff's  hands  for  Hob.  205,  so6b 
want  of  buyers,  this  the  party  knowing  takes  out  a 
fecond  execution  and  procures  the  fame  to  be  levied, 
die  party  injured  can  maintain  an  zQixon  againft  the 
party  procuring  fuch  execution  for  the  vexation.  And 
a  perfon  may  maintain*  a^on  on  the  cafe  againft 
another,  who  fues  againft  his  releafe,  or  after  the 
money  is  duly  paid,  though  it  be  on  a  fingle  obliga- 
tion. 

If  a  (heriff  upon  a  fieri  facias  iffued  on  a  judgment  n  Roll  591, 
rendered  againft  B,  takes  the  godds  of  B  into  his  Yelv.  47* 
hands,  but  before  any  {ale  of  them  B  delivers  to  the 
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fberiff  a  fuperfedeas  on  a  writ  of  erroT,  good  author* 
ities  fay  Bfliall  have  his  goods  again^  for  by  the  feizurc 
the  property  is  not  altered. 

The  authorities  cited  prove  that  the  officer  execu- 
ting any  execution  ifiiiing  from  any  court  having  ju- 
rifdi£lion  (hall  be  prbtedled  in  fuch  execution  of  his 
office  and  this  as  well  on  an  erroneous*  judgment  as  a 
legal  one,  and  this  from  neceffity  as  well  as  the  high- 
eft  reafon.  The  (herifFought  to  be  compelled  to  ex- 
ecute all  executions  iffiied  by  lawful  authority  an4 
ought  not  to  be  allowed  to  queftion  whether  fuch  au- 
thority in  matters  of  judgment  miftake  or  not,  as  fuch 
officer  is  to  execute  and  not  to  judge,  and  obedience  . 
in  the  minifterial  officers  to  the  lawful  writs  and  pre- 
cepts of  the  judicial  is  of  abfolute  neceffity.  But 
when  at  (irft,  there  is  no  authority  vefted  in  me  court 
by  law,  but  the  court  affiimes  a  jurifdiflion  never 
given  by  law,  of  this  the  (heriflTmuft  take  notice,  and 
not  proceed  to  a£l  under  a  void  writ  or  under  an  au- 
thority affiimed  without  or  againft  law. 

And  if  a  court,  having  jurifdi£i:ion,  gives  authority 
to  a  (heriffor  officer,  fo  ioon  as  a  fuperior  tribunal  for 
error  or  other  caufe  revokes  that  authority,  all  the  fub- 
ordinate  minifterial  officers  ought  to  pay  obedience. 
An  execution  that  iffiies  after  a  judgment  is  paid  and 
fatisfied  to  the  party,  muft  iffiie  wrongfully  and  with 
the  knowledge  of  the  party  to  whom  die  fame  is  paid^ 
that  the  fame  is  wrongfully  and  unjuftly  iffiied.  And 
for  this  caiife  it  is  reafonable  that  fuch  party  ihould 
never  be  benefitted  thereby. 

The  party  therefore  who  takes  out  an  execution 
upon  a  fatisfied  judgment,  tan  never  have  anv  aid  of 
law  to  carry  fuch  judgment  into  efiecl,  lor  as  to 
him  in  judgment  of  law  it  has  no  other  operation 
than  a  void  judgment  has,  that  is  rendered  by  a  court 
having  no  jurifdidion,  and  no  affiftance  can  reafona- 
bly  be  given  him  to  obtain  a  fatisfa£lion  of  a  judg- 
ment which  he  acknowledges  is  in  full ;  and  the  rule 
is  that  wherever  a  creditor  gives  a  receigt  that  he  has 
received  in  full  of  an  execution,  it  is  iiot  only  evi- 
dence that  tlie  judgment  is  paid,  but  in  judgment  of 
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law  fuch  judgment  is  difcharged,  and  whether  fuch 
difcharge  appears  of  record  pr  not»  doth  not  feem  to 
be  of  any  importance  from  the  authorities.  The 
property  of  the  oxen  in  the  prefent  inilance  was  not 
changed  by  the  levy  of  the  execution »  nor  was  the 
debtor  in  tne  execution  divefted  of  the  property  by 
any  thing  done  by  the  oiEcer,  here  was  no  fale  at 
public  vendue,  from  which  there  might  be  a  neceffity 
of  quieting  a  purchafer  at  public  aui^ion,  ordered  by 
authority  in  the  pofleffion  and  property  of  the  arti- 
cles fold.  But  a  mere  taking  by  the  officer  and  a 
delivery  to  the  receipt's-men,  by  the  procurement  of 
the  owner  of  the  cattle  (as  the  receipt  and  other  mat- 
ters evince.)  The  party  in  the  former  adlioncan 
have  no  a&ion  againft  the  officer,  for  any  thing  ref- 
pe£iing  this  execution,  the  fame  as  to  the  party  was 
Toid. 

The  flieriff  or  officer  is  not  liable  to  any  action  for 
the  taking,  becaufe  the  court  who  had  jurifdifiion  of 
the  caufe  iffiied  this  execution,  though  improvidently 
after  the  fame  was  fatisfied  ;  the  fheriiF  therefore  had 
authority  to  take  the  goods*  into  his  poffeffion,  be- 
caufe fo  commanded  by  authority.  But  the  iheriff 
has  no  greater  right  to  retain  the  goods  on  a  judg- 
ment that  is  fatisfied  than  he  has  on  a  judgment  re- 
▼erfed  for  error,  or  that  was  void  when  rendered,  and 
though  by  law  he  may  be  prote£ted  for  what  he  has 
done,  yet  he  had  no  right  to  recover  this  property  from 
any  other  perfon,  into  whofe  hands  it  came,  n6r  can 
he  maintain  an a^iion  for  the  fame,havingno  property 
a£^ual  or  fpecial ;  but  the  property  being  in  judg- 
ment of  law  in  the  original  debtor.  And  in  the  pref- 
ent cafe  no  inconvenience  can  happen  to  the  of- 
ficer, the  debtor  procured  the  delivery  of  this  proper- 
ty to  the  receiptVmen,  the  officer  did  it  at  the  defire 
of  the  debtor,  he  can  therefore  have  no  a£tion. 

The  property  is  in  the  fame  fituation  as  it  would 
have  been  had  it  been  taken  by  an  officer  on  an  erro- 
neous judgment,  and  while  the  judgment  Was  in  force^ 
hot  afterwards  before  the  fale  of  the  property,  the 
judgment  is  reverfed,  in  fuch  cafe  the  property  is 
never  changed.    It  belongs  to  the  original  debtor  in« 
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to  whofe  ever  huidsit  majhave  come,  unkis  by  public 
falc  by  order  of  law  the  property  hu  been  changed, 
and  any  bailee  into  whofe  hands  it  may  kaYC  come 
moft  reftore  it.  The  officer's  fees  depend  upon  die 
fame  principles  as  the  debt  in  die  execution  and  for 
the  reafons  giTcn  cannot  be  recovered  from  the  debtor 
-  in  the  execution ;  and  the  officer  has  no  lien  on  the 
cftate  taken  nor  can  he  recover  of  the  receipt's-men; 
the  party  who  has  caufed  him  to  levy  an  execution 
iflued  upon  a  fatisfied  judgment  muft  pay  him  if  he 
ever  receives  any  coinpenfation. 

Adams  and  Root  diflentedfrom  theopinion  of  the 
court,  for  the  following  reafons,  viz.  It  appears  that 
the  plaintiff  was  a  lawful  officer,  and  had  in  his  hands 
a  lawful  writ  of  execution  in  favor  of  David  Buel 
againil  faid  Delavergne,  which  he  was  bound  by  law 
to  execute ;  that  he  levied  faid  execution  on  eight 
pxen,  belonging  to  faid  Delavergne  and  pofted  them 
as  the  law  direds ;  and  that  he  delivered  faid  oxen  to 
\hc  defendants,  to  keep  and  re-deliver  to  him  on  the 
15th  of  June  A.  D.  1790  and  took  their  receipt  and 
promife  in  writing  for  the  fame  ;  the  giving  of  the 
receipt  is  admitted  by  the  defendants,  but  they  fay 
that  this  is  an  alias  execution,  and  diat  a  former  exo- 
cutipn  had  iffiied  for  the  fame  debt,  whidi  had  been 
paid  to  the  attorney  of  faid  Buel,  and  by  him  was  dif- 
charged,  and  this  execution  was  taken  out  by  faid 
Buel  to  vex  and  opprefs  faid  Delavergne— and  that 
no  oxen  were  ever  in  hGt  taken  by  faid  execution,  or 
delivered  to  them,  &c.  tlus  laft  averment  in  the  plea, 
being  contrary  to  the  receipt  which  is  admitted,  isiA- 
admiffible  and  muft  be  laid  out  of  the  cale. 

The  only  queftiondien  is.  Whether  the  formerexe- 
icution  being  paid  and  difchargedj  and  this  alias  execu- 
tion being  taken  out  by  thecreditor,onIyforthepunK)(e 
of  oppreffion,  without  the  knowledge  or  privity  ot  the 
plaintiff,  is  a  bar  to  the  plaintiflF's  action.  The  ground 
pf  the  plaintiff's  right  to  recover  is  his  refponfibility 
for  the  property  taJcen,  and  as  it  was  lawfully  taken  by 
him,  it  is  immaterial  to  which  he  is  refponfible, 
whether  creditor  or  debtor,  either  is  equally  avatlaUe 
for  the  purpofe  of  this  ai^ion. 
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Where  an  officer  takes  property  on  an  execution, 
and  the  debt  is  otherwife  paid  to  the  creditor,  the  of- 
ficer is  accountable  for  the  property  to  the  debtor ; 
and  in  that  cafe  he  has  equal  right  to  recover  it  from 
bis  bailee,  as  if  the  creditor  had  not  been  paid.  To 
render  the  bar  compleat,  it  muft  appear  that  neither 
the  debtor  or  creditor  hath  any  demand  on  the  plain- 
tiff. 

This  judgment  was  afterwards  reverfed  in  the  fu- 

S^reme  court  of  errors,  in  May  A.  D.  1792,  for  the 
bllowing  reafons,  viz. 

Sd^reme  Court  afErrorsy  May,  A.  D.'i792. 

Reed  verf.  Touflcy,  &c. 

TWO  queftions  arife  on  this  defence^-ift. 
Whether  on  thefe  pleadings  it  appears  that  no 
oxen  in  fa£l  were  taken  from  the  debtor,  or  deliv- 
ered to  or  received  by  the  defendants ;  and  if  the  con- 
trary appears,  then  2d.  Whether  the  refidue  of  the 
defence  u  fufficient  or  not. 

As  to  the  firft,  the  defendants  having  admitted  the 
authenticity  of  faid  receipt  by  which  they  have  ac- 
knowledged under  their  hands,  that  they  have  receiv- 
ed the  oxen,  it  is  inconipetent  for  them,  in  the  fame 
breath  to  deny  that  they  have  in  fad)  received  them  \ 
they  are  precluded  by  way  of  eftoppal  to  do  this ;  and 
the  contrary  principle  once  admitted  would  effeAually 
deftroy  the  evidence  that  arifes  from  all  writings  what- 
ever, as  it  would  be  fetting  up  parol  proof,  as  evi- 
dence of  a  higher  nature,  than  the  evidence  of  wri- 
tings, and  by  which  the  latter  might  be  controled  and 
fet  afide  \  but  the  law,  which  in  this  point  is  founded 
in  the  higheft  reafon,  will  not  admit. 

And  indeed,  tho'  the  defendants  have  in  general 
terms,  denied  the  aftual  receipt  of  the  oxen,  yet  they 
have  not  done  it  in  a  way  that  the  law  will  notice, 
for  had  they  meant  to  avail  themfelves  of  this,  and  it 
were  competent  for  them  to  do  it,  they  (hould  have 
^yeriied  Uie  receipt  of  the  oxen,  and  put  it  in  iffue  to 


382  STLTPREME  COURT  OF  ERRORS, 

the  jury,  which  they  have  not  done,  nor  has  there 
been  any  trial  of  the  h&  ;  it  wis  fufficient  for  the 
plaintiff  therefore,  and  indeed  all  that  he  could  do,  to 
re-aliirm  the  faffcs  as  in  his  declaration  *,  and  the  de- 
fendants by  clofing  the  demurrer  to  the  refidue  of  the 
plea  have  given  up  this  point,  and  having  admitted 
the  authenticity  of  tKc  receipt  they  have  effeftually 
admitted,  the  a£^ual  receipt  of  the  oxen. 

This  being  fo,  the  fecond  queftion  arifes- — ^Wheth- 
'  er  the  refidue  of  the  defendants  plea  is  fufficient  or 
not ;  the  feeming  force  of  this  plea,  confifts  in  this, 
that  at  the  time  the  plaintiff  took  the  oxen  of  the 
debtor,  and  delivered  them  to  the  defendants,  the 
judgment  on  ^^hich  the  execution  iffued  was  com- 
pletely fatisfied  and  difcharged  \  but  dill  though  the 
creditor  was  a  wrong  doer,  in  praying  out  the  alias  ex- 
ecution, and  ought  to  take  no  benefit  of  his  own 
wrong ;  yet  the  officer  was  bound  to  obey  his  writ 
iffued  from  a  court  that  had  cognizance  of  the  caufe, 
and  fo  far  from  being  a  trefpaffer,  in  taking  the  debt- 
or's oxen  he  did  no  more  than  he  was  bound  to  do ; 
and  confequently  fuch  con(lru£iion  mu/l  be  put  upon 
the  whole  tranfad^ion  as  will  fave  him  from  lofs  and 
damage. 

Now  it  cannot  be  doubted,  but  an  officer  who  takes 
property  on  an  execution,  is  bailee  of  that  property 
for  the  purpofes  of  law,  and  mud  account  for  it  to 
the  creditor  in  cafe  the  judgment  is  not  otherways  fat- 
isfied, and  if  it  is,  to  the  debtor  i  and  in  the  event  of 
this  cafe  the  officer  mud  account  for  the  property  to 
thedebtor,  the  judgment  being  other  wife  fatisfied :  the 
circumftance  that  the  debtor  was  privy  to  the  delivery 
of  the  property  to  the  defendants,  and  that  it  was 
done  at  his  requeft,will  not  take  away  the  liability  of 
the  officer ;  for  the  fecurity  for  the  re-delivery  was 
taken  to  the  officer,  and  of  which  he  alone  can  avail 
himfelf  ^  it  is  not  fufficient  in  this  cafe  to  fay  that  the 
property  in  the  oxen  was  not  changed,  any  more  thaa 
if  taken  on  an  erroneous  judgment,  and  before  falc 
that  judgment  was  reverfed,  and  that  confequently 
the  debtor  may  take  his  property  from  the  receipts- 
man,  or  wherever  he  may  find  it,  for  admit  thi^  it  will 
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only  prore  that  he  has  two  remedies^  of  which  he  may 
take  at  his  eleflion  ;  but  the  officer  will  not  be  exon- 
erated until  the  debtor  has  obtained  fatisfadlion  from 
the  receipts-man,  and  for  a  like  reafon  it  will  be  in- 
fufHcient  to  fay,  that  the  debtor  has  his  remedy  againfl: 
the  creditor,  who  is  th^only  wrongdoer  in  this  cafe, 
and  for  this  additional  reafon,  that  he  may  be  a  bank- 
rupt and  unable  to  make  fatisfaftion. 

This  point  then,  that  the  officer  in  this  cafe  is  liable 
to  the  debtor  for  the  property  taken,  being  eftabliflied, 
it  will  follow,  by  legal  confequence  that  the  receipts- 
men  muft  be  liable  to  the  officer  for  it,  and  it 
would  be  unreafonable  to  fubje£i  the  officer,  who  has 
done  his  duty  to  the  adlion  of  the  debtor  and  to  cut 
him  off  from  his  remedy  againft  the  receipts-men, 
efpecially  as  this  has  been  long  fandioned  by  the  de- 
ciCons  of  law. 

Mills  verf.  Grifwold. 

ACTION  of  affiimpfit  upon  a  promifc  of  mar-  voluntary 
riage.      Iffue  to  the  jury.  communica- 

tions of  a  party 
Queftion — ^Whether  a  witnefs  is  obliged  to  difclofe  under  cngagc- 
upon  his  oath  what  the  defendant  had  told  him  in  mcnts  of  fecrc- 
confidence,  and  upon  a  promifc  to  keep  it  fecret.        ^'S!  iw  aMrit- 
By  the  court— The  diftinftion  is,  where  the  com-  ?A/!ffSi.^ 

'.  .  rr  *         \  r         rt^      n        r  thOlC  made  tO 

muincations  are  necenary  m  the  courfe  of  buunels,  as  an  attorney 
of  a  client  to  his  attorney,  he  may  not  difclofe  them,  who  is  under 
but  where  the  communications  are  voluntary,  as  in  ^^^^  ^"P 
the  prcfcnt  cafe,  his  oath  obliges  the  witnefs  to  tell  crets.*^  * 
the  whole  truth. 

Howel  verf,  Seaman. 

A    CTION  declaring,  that  on  the  26th  of  July,  A.  a  difchargc  of 
^•^    D.  1783,  the  defendant  gave  the  plaintiff  his  all  dcbts,due» 
note  for  / 1 000  money  of  Ncw-York,  payable  in  one  and  demands, 

,*».  ,  .  ^rt  11/-  a'  /^i      cuts  off  a  fpe- 

month  without  mtcrelt  \  and  before  Aug.  1784,  he  cialpromiic  to 

paid  £^00  upon  it ;  and  to  fecure  the  intereft  upon  pay  the  inter- 

thc  remaining  ^400  the  defendant  on  the  3d  of  Aug.  ^  ^°  ""^  ^' 
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A.  D.  1 7841  executed  his  note  as  follows,  viz.  I  do 
hereby  promife  to  pay  George  Howel,  lawful  intereft 
on  ;^4oo  York  money,  the  balance  due  on  a  note 
given  in  Bofton,  July,  26th  A.  D.  i783,for  j^ioo€) 
that  faid  balance  of  ;i^400  was  not  paid,  until  the  ad 
of  Dec.  A.  D.  1 786  i  and  that  faid  Uote  given  in  Aug. 
A-  D.  1784,  was  for  the  intereft  of  the  ;^4oo  from 
the  date  of  the  iirft  note,  which  the  defendant  hath 
never  paid,  &c. 

Plea  In  bar— That  on  the  6th  of  Aug.  A.  D.  1784, 
the  plaintiff* and  defendant  fettled  all  accounts,  debts, 
dues  and  demands,  fubfifting  between  them,  except 
faid  note  for  ;f  1000,  dated  26th  of  July,  A.  6.  1783, 
which  was  affigned  to  Murray  and  Sanfom  of  New- 
Tqrk,  and  the  defendant  then  paid  to  the  platnti£f 
jfa8  York  money,  which  the  plaintiff  received  and 
gave  him  a  difcharge  in  the  words  following,  viz.  Re- 
ceived of  Richard  Seaman  /28  York  currency  in 
full  of  all  accounts,  dues,  de^  and  demands  againft 
him,  except  a  note  in  the  hands  of  Murray  and  San- 
fom merchants,  in  New- York,  dated  26th  July,  A.  D. 
1783*,  Aug.  6th  1784,  George  Howel,  as  by  faid 
difcharge  ready  to  be  (hewn.     Demurrer  to  the  plea. 

Judgment — ^That  the  plea  in  bar  is  fufficient. 

The  note  for  the  intereft  on  faid  ^i  000  note  U  a 
diftinft  fecurity  from  the  note  for  the  principal ;  and 
excepting  that  out  of  the  difcharge,  did  not  except  the 
note  for  the  intereft.    Judgment  for  the  defendant. 

Cogfwell,  executor  of  William  Cogfwell  wrf. 
Whittlefey  and  Society  of  New-Prefton. 

In  an  aaion  TPVECL  ARING,  that  the  defendants  were  indebt- 
upon  an  hjimui  £  J  cd  to  the  deccafed  ;^3 7-8-10  lawful  money, 
dcf^ndan's'^^  Upon  fettlemcnt  of  accounts  made  between  the  faid 
cannot  avail  deccafed,  in  his  life  time,  and  the  committee  of  the 
themfelvoof  defendants  on  the  20th  of  Aug.  A.  D.  1786;  which 
niittakcs  in  the  t^c  faid  committee  by  a  writing  under  their  hands  of 
fettlemcnt.        ^j^^^  j^^^  acknowledged  to  be  due ;  with  the  intereft 

from  Feb.  A.  D.  1786  j  which  debt  has  never  been 

paid. 
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Defendants  jdead  in  bar — ^That  faid  William  was 
tmiferer,  and  one  of  thefociety's  committee,  and  that 
ia  (aid  fettlement  Aindry  miftakes  were  made  in  favor 
of  faid  William,  more  than  to  the  amount  of  faid  bal« 
ance. 

Plaintiff  replied — ^That  there  were  fundry  fettle* 
ments  made  bv  faid  William  with  faid  committee,  id 
all  of  which  the  balance  was  found  to  be  in  his  favor ; 
that  upon  his  deceafe  his  eftate  wasreprefented  infol- 
vent,  and  a  time  limited  for  the  creditors  to  bring  in 
^their  claims  to  commifTioners.  That  the  defendants 
made  no  claim  in  that  time  againft  faid  William*s  e& 
tatCi  and  that  faid  writing  was  given  by  faid  commit* 
teiey  for  the  juft  balance  due  to  faid  William. 

Defendants  rejoined— That  the  miftakes  alledged  in  j^j^j^  ^  ^^ 
the  plea  in  bar  were  made  in  the  fettlement.  Dc-  PundeVfoni 
murrer  to  the  rejoinder.  vi.  Shatr. 

Judgment — ^That  the  rejoinder  is  infufficient  5  the 
defendants  are  concluded  by  the  fettlement,  and  by 
dieh:  not  exhibiting  their  claim  within  the  time  lim- 
Sled  by  the  court  of  probate. 

John  Wadhams't;^/yrjohn  Albert  Vandetworkeni 

'T?  RROR  againft  a  judgment  of  the  county  court  a  blank  ch- 
r^  in  an  aftion  brought  by  Vandcrworken  v/;  dorfemcnt  caxt 
WSdhams,  declaring  that  on  the  ift  of  Jan.  A.  D.  ^St?l^toii 
17889  the  defendant  fold  and  afligned  to  him  two  which  it  is 
notes  of  hand  againft  John  Grant,  both  dated  the  made— that  it 
i6th  of  0&.  A.  D.  1782,  for  the  fumof  two  pounds  "i^°tr°S 
each;  one  payable  the  ift  of  Jan.  the  other  the  ift  leaand  coa- 
of  March  next  after  their  date,  and  warranted  them  vert  thcmoncy, 
to  the  plaintiff,  which  affignment  is  as  follows,  viz.  !!"^  that  the 
I-  the  fubfcriber  for  value 'received,  do  fell  and  convey  *°^" 
tlic  within  notes  of  hand,  to  John  Albert  Vandcr- 
worken, ahd  do  Warrant  the  fame  to  be  due,  and  if 
the  within  promiffor,  is  not  able  to  pay  the  contents, 
1  promife-  to  pay  the  fame ;  and  I  do  impower  faid 
Vanderworken  to  colled  the  fame  ;  which  payment 
i«  to  be  made  in  a  reafonable  time,  with  intereft,  John 
Bbb 
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Wadhams.  That  iaid  Gnnt  was  bankrupt  and  not 
able  to  pay  any  thing ;  that  the  defendant  had  been 
notified  thereof,  and  had  not  kept  and  performed 
his  faid  warranty.     Damage  j^io. 

Plea — ^That  the  power  of  attorney  and  warranty 
was  not  the  a£l  and  deed  of  the  defendant.  Iffueto 
the  jury- 

Verdifl — That  faid  power  of  attorney  and  war- 
ranty was  the  z&  and  deed  of  the  defendant ;  and  the 
jury  found  for  the  plaintiff  ^6-3  damages,  &c. 

In  this  cafe  the  following  bill  of  exceptions  wat 
filed  and  allowed  by  the  judge,  m.  That  faid  two 
notes  were  wrote  on  one  piece  of  paper ;  that  the  de* 
fendant  wrote  his  name  blank  near  the  top  of  the  pa- 
per, on  the  back  of  one  of  faid  notes  ;  that  faud  en-^ 
dorfement  was  wrote  and  filled  up  in  court  when  faid 
caufe  was  upon  triali>efore  the  jury,  by  the  plaintiff's 
attorney  ;  that  the  defendant  offered  witneffes  to 
prove  that  when  he  wrote  his  name  on  faid  paper  he 
wrote  it  blank,  and  that  the  defendant  received  it  on- 
ly as  a  carrier  to  colled^  the  money  due  on  faid  notes 
for  the  defendant ;  and  that  it  was  ttie  exprefs  agrefr* 
ment  of  plaintiff  and  defendant,  that  no  other  ufe 
ihould  be  made  of  his  name  figned  as  aforefaid,  but 
to  write  a  fimple  power  of  attorney  over  it  \  which 
evidence  faid  court  refufed  to  admit,  and  gave  judg- 
ment for  the  plaintiff. 

General  errors  afligned — And  fpecially  for  not  ad- 
mitting faid  teftimony. 

Judgment — Manifeft  error. 

By  the  court — A  blank  endorfement  upon  the  back 
of  a  note  of  the  promiffees  name,  cannot  operate  as 
an  affignment  of  any  other  note  than  that  on  the  back 
of  which  it  is  written,  although  there  be  other 
notes  written  upon  the  fame  piece  of  paper;  and  that 
a  blank  endorfemeut  at  mod,  only  gives  the  endorfee 
authority  to  write  over  it  a  power  to  collefi  it,  and 
an  affignment  of  the  property  with  a  warranty  that 
the  money  is  due.  As  to  whether  the  county  court 
erred  in  not  admiting  parol  teftimony  for  the  purpofe 
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nentioned  in  the  bill  of  exceptions,  this  court  made 
no  determination* 

Smith  verf.  Northrup. 

ACTION  on  note,  dated  a4th  of  March,  A.  D.  K'en^id-'* 
1789,  wherein  the  defendant  promifed  to  pay  vantage  uf  by  a 
to  the  plaintiff  j^8o  in  foldiers  notes,  in  one  year  from  fpcciai  dcmur- 
the  date  ;  and  that  on  the  26th  of  March,  A.  D.  1 790,  Aftcr"i^*cncral 
the  defendant  wrote  at  the  bottoixi  of  faid  note,  dcmurwTtKc 
this  may  certify,  that  I  will  pay  the  intereft  of  the  party  may  not 
above  note,  as  by  faid  note,  &c.     Demurrer  to  the  aj^crto  afpc- 
declaration  ;  which  was  clofed  lad  court  and  contin-  ^ 
ued  to  this,  and  now  the  defendant  moved  to  alter  his 
plea  from  a  general  to  a  fpecial  demurrer,  but  not  aU 
lowed. 

Exception  to  the  declaration — ^That  it  was  double 
smd  contained  two  diftind  caufes  of  action  ;  which 
required  different  anfwers. 

Judgment — Declaration  fufHcient.  Here  is  no  du- 
plicity \  but  if  there  was  it  cannot  be  taken  advantage 
of  under  a  general  demurrer  \  the  engagement  wrote 
at  the«bottom  of  the  note  is  no  more  than  the  law  im- 
plied without  it.  The  foldiers  notes  which  are  prom- 
ifed  being  upon  intereft. 

Holbrook  verf.  Hide. 

A   CTION  on  note  by  attachment,  againft  Hide  ^l^T^^"^^^^^ 
jf\^  as  an  abfconding  debtor,  in  which  he  is  defcri-  anTbfco*Sing 
bed  to  be  late  of  Derby,  &c.  now  refident  in  Brunf-  debtorjfanin- 
wick  in  the  Hate  of  Vermont.  habitant  of  this 

(late,  muft  be 

Plea  in  abatement — ^That  no  property  of  the  de-  by  leaving  a 
fendants  had  been  attached ;  that  no  copy  bad  been  ^fJJi*\^"  jj'* 
left  at  his  laft  ufual  abode  in  faid  Derby  ;  nor  other-  ^'^^^ 
wife  than  by  leaving  copies  with  Kibbe  and  Parfons, 
asattornies  fa£lors,  &c.  to  faid  Hide.    Demurrer. 

Judgment — ^Plea  fufficient.  The  ftatute  is  exprefs, 
that  a  copy  fhaU  be  left  at  the  defendant's  laft  place  of 
^de. 


3St  LITCHFIELD  COUNTT, 

Stroi^  verf.  Ives. 

Whereaprif-        A    CTION  for  falfe  imprifonmeot.    Notgtulty 

oner  efca^       J\       ^CiA^      IffuC  tO  the  turv. 

from  an  omccr,  -^  -•-   *  •'      ' 

^  h^  ^^y^'        ^^'^  ^^"^ — ^^^*  ^*®  *  conftablc  had  a  warrant  to 

inayrdtakeaod  aiTcft  Strong  on  a  profcctttion  upon  thfrftatute>lbr 

hold  him,  after  maintenance  of  a  baftard  child :  Ives  took  bim^  aad 

hM  writ  IB  re-    Strong  made  his  eiirape  5  Ives   advcrtifed  him,  and 

KvcTwra"ifpto  ^^^"^^^^^  f**^  ^'"'  >  Strong  -was  taken  and  brought  to 

thecourL  Ives  Upon  the  advertifement;   Ives  received  him  and 

held  him  twenty-four  hours,  the  warrant  ryo^  being 

in  his  hands,  but  was  returned  to  LitcbfieM ;  in  faid 

twenty-four  hours,  by  the  inediatioA  of  friends  the 

afiair  was  fettled. 

Queftion — ^Whether  the  defendant  had  right  to 
take  and  hold  him  after  faid  warrant  was  returned  ? 

By  court  and  jury  the  defendant  is  not  guilty — The 
defendant  not  only  had  right,  but  it  was  his  dut]^  to 
take  and  hold  faid  Strong,  and  to  deliver  him  ud  in 
eourt  upon  faid  profecution. 

Moor  verf.  Watfon, 

If  a  deed  i.  re-      A  CTION  of  ejeftment.    Pica— No  wroi^  oy 
corded  in  area-  JLjL  diffcizen.     Ifiuc  to  the  jury. 

under  the  dr-       The  cafe  was — ^Thc  defendant  was  the  original  ow- 
cumftances,  it    ner  of  the  Und  demanded  \  Stephen  Chubb  a  colleftor 

"^^inftMat-      ^^^  ^"^  '^^^  ^^    '®'   Watfou's    taxes,   to    Uriah 
uchmcnt.*  pre-  Seymour  i  "Watfon  was  a  poor  man^  the  coUoAor 
ViouHy  fcrved.  paid  the  taxes  and  took  back  a  deed  of  faid  land  froo| 
faid  Seymour  to  himfelf. 

In  the  fall  of  the  year  A.  D.  1789^  the  cqUefltOf  a- 
greed  to  releafe  the  land  to  the  defendant  upon-hui 
paying  the  taxes,  intereft  and  coft.  One  Tryonof 
Wethersfield  agreed  to  buy  the  land  and  give  coofid-^ 
erable  more  for  it,  provided  he  had  a  deed  by  a  cer« 
tain  time ;  the  defendant  applied  to  Chubb  the  col- 
le£tor,  and  received  «  deed  of  faid  land  from  him,  dar 
ted  the  7th  of  Sept.  A.  D.  1789,  wUch  was  Mon- 
day j  the  regifter  lived  about  four  uules  out  of  theroid 
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toWethersfield  i  the  defendant  went  to  Wedieraiield 
to  complete  his  bargain  with  Try  on,  returned  to  New- 
Hartford  the  next  Saturday  at  evening,  which  was 
the  1 2th,  and  the  Monday  following  in  the  morning, 
which  was  the  14th,  faid  deed  was  left  with  the  town 
clerk  for  record. 

The  plaintiff  having  feveral  fmall  debts  againft 
Chubb,  and  being  informed  that  Chubb  had  given 
i»  deed  of  this  land  back  to  Watfon,  and  finding  the 
iieed  not  left  for  record,  on  the  i  ith  of  faid  Sept.  he 
prayed  out  feveral  attachments  againft  Chubb  \  and 
attached  ths«  land,  and  had  the  fervice  completed  oil 
the  fame  day  at  eleven  o'clock  at  night ;  he  after-* 
wards  obtained  judgments  on  faid  attachments,  bo» 
fore  a  juftice,  took  out  executions  and  had  them  lev 
ied  on  this  land,  &c. 

Queftion  in  this  cafe  was-^Whether  the  plaintiff 
(hould  hold  the  land  againft  the  defendant's  deed,  oa 
the  ground  that  he  attached  it  before  faid  deed  was 
lodged  fior  record  ?  If  he  could  hold  the  land,  it  muft 
be  becaufe  faid  deed  was  not  lodged  in  a  reafonable 
time,  or  upon  the  principle  of  fraud. 

By  our  ftatute,  no  time  is  limited  in  which  a  deed 
muft  be  lodged  with  the  regtfter  for  record  ;  it  muft 
therefore  be  within  a  reafonable  time,  and  of  this  tho 
Gp.urt  and  jury  muft  judge  upon  view  of  the  cir<^ 
Cjumftanoes*  As  the  plamtiff  knew  of  the  defendant's 
deed  before  he  caufed  faid  land  to  he  attached,  it 
could  be  no  &aud  upon  him. 

Verdi£t  and  judgment  for  defendant. 
Eirby,  adminiftrator  of  Grant  vetf.  Glark. 

^  CnON  of  trover  for  goods  converted  by  the  Trover  lies  by 
XjL  dcfandant  in  the  life  time  of  the  inteftatc.  The  ^  adminiftr*^ 
queftion  put  to  the  court  was— Whether  the  admin-  J^jJn'Jd°caii^ 
i^tor  may  have  this  a£tion  for  goods  converted  in  verted  in  tlic  ' 
the  life  time  of  the  inteftate  ?  life  time  of  the 

intellate. 
By  the  court — ^Thc  adion  lies  in  favor  of  the  ad- 
miniftrator for  goods  taken  and  converted  by  the  dec 
jTeudaat  in  the  life  time  of  his  inteftafe, 


3^6  HARtFORD    COUNTY, 

Hartford  County^  Feb.  Temij  A.  D.  1792. 

Daniel  Pitkin  "Oerf.  Jonathan  Welles,  Efq. 

Chancery  will  *Y?  RROR  to  Tcvcrfc  a  decree  in  chancery  of  the 
^^ToU^  Jm  co^n'y  co"^»  **Pon  *c  petition  of  faid  Daniel 
Boc^which  it  fitldn  w,  faid  Welles,  (hewing  that  William  Pitiun, 
difchargcd  £fq.  late  deceafed»  in  his  life  time,  viz.  on  the  15th 
^y  '^  of  OQ,.  A,  D.  1787  for  a  valuable  confideration,  fold 

Mnot kifoiventl  *"^  affigncd  to  him  a  note  againfl  faid  Welles,  dated 
And  compel  the  the  3d  day  of  Jan.  A.  D.  1771  for  j^  14  lawful  mon« 
promiiTor  to  cy,  payable  on  demand  with  intereft ;  that  after- 
IMjtttokiBi.  ^jj^.jjj  Q^  ^g  ^^^Yi  of  April  A.  D.  1788  he  gave  no- 
tice  to  faid  Welles  of  faid  afliignment  and  requefted 
'  him  to  pay  it ;  that  on  the  19th  of  December  A.  D. 

1788  faid  William  Pitkin  and  faid  Welles  had  a  con* 
troverfy  concerning  certain  lands,  which  they  fub- 
mitted  to  arbitration,  and  faid  arbitrators  awarded  faid 
Welles  to  pay  to  faid  William  ^36  lawful  money, 
and  that  they  fhould  execute  mutual  difcharges  to 
each  other ;  and  faid  Welles  having  had  notice  of 
faid  aflignment  and  contriving  fraudulently  to  avoi4 
the  payment  of  faid  note  drew  a  difcharge  for  faid 
William  to  fign,  extending  to  all  demands  by  bond, 
note  or  executions  ;  and  faid  William  not  recolled- 
ittg  faid  note  or  fuppofing  tha^  it  was  paid  figned  faid 
difcharge,  which  is  dated  the  19th  of  Dec.  A.  D. 
1788  whereby  faid  note  was  difcharged  at  law  ;  that 
{Slid  William  had  fince  died  andhiseftate  reprefented 
infolvent,  which  was  now  depending  before  commif- 
fioners  ;  praying  that  faid  court  would  order  and  de- 
cree that  faid  Welles  pay  him  faid  note,  &c.  To 
which  petition  a  demurrer  was  given  and  faid  petition 
judged  to  be  infufficient. 

Error  afligned — ^That  faid  petition  ought  to  have 
been  judged  to  be  fufficient. 

Judgment  of  the  county  court  affirmed.  There 
being  no  dire£t  averment  that  faid  William's  eftate 
is  infolventj  and  for  ought  appears  is  fufficient  to  pay 
all  the  debts. 
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Strong  veff.  Meacham. 

T!^  RROR  to  rcvcrfe  a  judgment  of  the  county  a  judgment  a- 

r^  court  in  an  aftion  brought  by  Meacham  againft  ^^'^^^^^^^^^ 

Strong   on  book  defcribing  him  to  be  of  Hartford  in  ^^jj^  ftaic/up- 

the  county  of  Windfor  in  the   ftate  of  Vermoiit|  en  default,' 

which  a£tion  was  continued   to  April  county  court  ought tobe  that' 

A.  D.  1 701,  when  faid  court  gave  judgment  againft  """t^f  J5!! 
-  .  '^.f    1   r     1      r  •  "^    ir        i.        i  •       upon  the plain- 

mm  upon  his  default  of  appearing,  and  for  the  plain-  tiff's  giving     ^ 

tiff  to  recover /io  debt  and  his  coft,  and  that  execu-  bond  according 
tion  iffue  for  the  fame  accordingly ;  that  on  the  loth  tothcftatute. 
of  0£l.  A.  D.  1 791  faid  Meacham  prayed  out  his  ex- 
ecution on  faid  judgment  for  the  fums  therein  con- 
tained without  having  lodged  a  bond  with  the  clerk 
of  faid  court  agreeable  to  the  ftatute  in  fuch  cafes 
provided* 

Errors  ai&gned — That  execution  ought  not  to  have 
been  granted  until  a  bond  was  lodged  with  the  clerk 
as  aforefaid,  and  that  faid  judgment  ought  to  have 
been  fo  entered  up.  2d.  That  the  granting  of  faid 
execution  as  aforefaid  was  contrary  to  an  exprefslaw 
•f  this  ftate. 

Judgment—- Manifeft  error. 

The  ftatute  referred  to  above,  direfts  how  aflions  ^- 

brought  againft  perfons  out  of  the  ftate  ftiall  be  con-i 
tinued  -,  and  that  after  fuch  continuancea  the  court 
may  proceed  to  render  judgment  againft  them  by 
default ;  and  in  fuch  cafes  where  judgment  (hall  be 
entered  up  by  default,  after  fuch  continuances  as  a- 
forefaid  execution  fhall  be  ftayed  and  not  iffue  there«> 
on  until  the  plaintiff  (hall  have  given  or  lodged  with 
the  clerk,  a  bond  with  one  or  more  fufficient  fureties 
to  the  adverfe  party,  in  double  the  value  of  the  eftate 
or  fum  recovered  by  faid  judgment  to  make  reftitution 
and  to  refund  fuch  fum  as  ihall  be  given  in  debt  or 
damage  as  ftiaU  be  recovered  in  a  fuit  therefor,  to  be 
brought  within  twelve  months,  next  after  entering 
up  the  firft  judgment,  &c.  The  judgment  in  this 
cafe  is,  that  execution  iffue  accordingly — whereas^ 
the  law  is,  that  it  ftiall  not  iffue  until  bond  is  given  as 
aforefaid^  the  judgment  is  therefore  dircdly  againft 
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4m  law.  Vbv tk4  jUdgiHientou^lit te baJire beetot'tliit 
execution  iflue  upon  the~  jdbintiiPs  procuring  bond 
agreeable  to  the  Qatute  in  fuch  cafes  provided. 

This  judgmetti:i*Tw  afterwards  affirmed  in  flic^^b* 
prcmecbutroi^rrors.  •    ? 

County  Treafurer  verf,  Noadiah  Burr,  &c. ' 

AbdDdtaken   ^CIHE  FACIAS  upon  a  bond  of  recogniz.an^c 

by  a  juWccin    |^  entered  into  before  a  juilice  of  the  peace  upon  a 

^cudoiT^cSa*-  profecution  againft  Noadiah  Burr,  jun,  for  a  breadi 

iioned  that  the  ^f  the  pcace,  for  aflaulting  and  beating  aa  officer,  and 

defendant  Oiati  reGfting  him   in  the  execution  of  his  office  \  upoH 

^P*J^;J^^^»  which  faid  jufticc  ordered  and  a^udged  that  he  (houU 

mcnt,il.A^j^  become  boufid  with  furcty  in  tjke  fum  of  £^o  X6  faUl 

bond.  treafurer,  to  be  paid  upon  condition  that  faid  Moiidialii 

{tin.  flnll  fsrii  to  appear  boforeth6<!Oulity  eoHrt^tolb 

mlilen^  &c.  and   anfwer  to  faid  c^vtplaiiit'y  aUcf'K^ 

abide  the  judgment  of  faidcourl  there&fi'^  aotf'dte 

defendants  entered  mto  a  bond  of  tiecogniMfit^  >rf 

^he  tenor  (ift>reratd,  before  £iid  jttfttce)  rhaefitid'N5- 

adiah,  jun.  appear<xi  and  plead  to  faid  c<>nif^lafait!  tUsft 

he  was  not  guilty  \  iflae  to  the  jury  ;  and  the  jttty 

btr^tight  in  their  rerdiA  that  he  wag  guilty  ;  and  faid 

(If^adtah  beWig'  three  timet^caUed  to  appeai^before  faid 
eottrt  to  reeeive  ^Judgment  of  the  court,  upoti  faid 
compkunt,  Aiadede»ak  of  appearing  \  and  thereupdU 
ihidoond  became  fbrfdted,  pnrying  for  a  remedy  m 
the  pretiifed«    Demarrertothe  deelaratiom 

Judgment — ^That  the  declaration  i$.fufficient*     . 

Exception  to  the  declaration*— -That  the  juftipe  had  no 
rigiit  to  require  or  to  take  a  bond  with  a  condition  that 
the  defendant  ihould  abide  the  judgment  of  the  court. 

By  the  court — Whether  the  jttfttee  ought  to-haiw 
imprifoned  him  had  he  refufed  to  give  b<Mi  with  that 
condition  in  it,  in  cafe  he  had  tendered,  a  i^tftl  conr 
ditioned  to  appear  before  faid  court,  and  anfwer  to 
faid  complaint,  is  not  neceflary  to  be  decided  in  this 
cafe ;  it  is  clear  that  the  bond  is  a  lawful  bond,  taken 
according  to  the  ufual  fornii  and  the  defendants  ate 
holden  by  it. 
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Vfwifmorth^  Whitman  &  Chaplin  ver/l  Chao^ 
piom 

ERROR  to  reverfe  a  judgment  of  the  county  in  a  (ale  of 
court,  in  an  a£lion  brought  by  Champion  a-  public  fccuri^ 
gamil  Wadfworth,  &c.  upon  a  note  dated  the  20th  ^^^'^^^^^ 
of  April,  A.  D.  17B9,  wherein  the  defendants  jointly  his  eleaien  to 
and  feverally  promifed  the  plainti£P  to  pay  to  him  return  them  «t 
/3609-14-7  lawful  money,  within  thirteen  months  »  certain  ««>« 
from  the  date,  with  the  lawful  intereftj  demanding  ccrtain*^m 
^^5000.    Per  writ  dated  17th  of  June,  A.  D.  1790.  for  them— thi« 

18  not  tifurio|is 
Plea  in  bar'*— That  at  the  time  of  giving  the  note  _nor  is  tker^ 
on  which,  &c.  it  was  corruptly  agreed  between  the  «ay  room  for 
plaintiflF  and  defendants,  that  the  plaintiff  ihould  lend  "^^f^  " 
to  the  defendants  upon  the  application,  and  for  the  ^^xa»m* 
ufe  of  faid  Chaplin,  the  followmg  public  fecurities  for 
the  term  of  1 3  months.  Viz.  A  certificate  of  the  Uni- 
ted States,  dated  regifter^s  office,  lothof  Aug.  A*  D. 
1787^  certifying  a  balance  due  firom  the  United  States 
to  Henry  Ujiampion  .the  fum  of  8721  dollars  and 
7  i^oths,  bearing  intereft  at  fix  per  cent  from  the  firlt 
pf  July,  A.  D.  1780,  andfigned  Jofeph  Nurfe  regif-^ 
tqr,  on  which  no  intereft  had  been  paid.     Alfo  x6 
loan  office  certificates  for  400  dollars  each,  numbered 
from  3382  to  3397,  inclufive ;  and  one  loan  office 
certificate  for  200  dollars,  No«  4252,  all  dated  March 
the  30th  A.  D.  1778,  figned  Samuel  Hilligas,  and 
counterfigned  John  Lawrence,  commiffioner,  all  pay-» 
able  to  Henry  Champion,  with  intereft  at  fit  per  cent, 
and  on  which  no  intereft  had  been  'drawn  fince  the 
31ft  of  D«c.  A.  D.  1782. 

All  which  fecurities  were  then  worth  In  lawful 
money  no  more  than  ^1105-8-1,  and  thatiti  confide- 
ration  of  the  loan  and  forbearance  of  the  aforefaid  fe-^ 
curities  for  the  term  of  13  months  aforefaid,  the  de-  . 
fendants  ihould  execute  the  note  on  which,  &c.  for 
jf  36o9'i4«-7  lawful  money  on  intereft  from  the  date 
uereof,  and  alfo  ihould  execiite  one  other  note  for 
the  fum  of  /  29-6-4  lawful  mcyiey,  payable  in  13 
months  with  intereft,  and  that  in  cafe  the  defendants 

C  c  c 
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fliou)d  retiimaftt]^-e^f»ii«dd»'.of&kLf3  tftofithft  Jill 

deliver  to  the  plaintiff  the  fame  fecurtties  and  certifi« 

cate8»  without  havipg  drawn  aa;  intereft  upon  them 

or  either  of  them,,  the  plaintiff  would  accept  the^a 

in  fiill  payment  oT  the  note  on  which,  &c.  but  on 

failure  of  their  denvering  faid  certificates  the  platnUff 

to  be  holiien  jto  take  nothing  but  fpecteon  faid  notes  i 

and  tliat  in  purfuance  of  faid  corrupt  agreement j  die 

piaimiff'loaned''tcf  fard  ChapHn  faid  public  fecurities 

for  the  term  of  13  ntonths,  and  the  defendants  exs* 

euted  to  the  plaintiff  the  note  oti  which,  8cc.  and  aUf» 

a  note  for^^sp  6i-4|  payable  in  13  months  witbintevf 

.  M,  ftDd-fc^r  no  nthef  caufe  or  confidemtion.  '  ) 

"    •    -         .     .  '         -     '-  '      i 

And  the  plaintiff  made  and  executed  to  the  ^<^ 

Tendants  an  agreement  in  writing,  wherein  and  where? 

by  he  agreed   and  engaged, 'that  if  by  the  day  tlic 

atorefaid  note  became  due,  the  defendants  flioufd  rc» 

deliver  or  pay  to  him  certificates  of  the  fame  defcrij^ 

tion  in  all  reipe£lsj  and  without  any  intereft  drawh  on 

"them  more  thanliad  been  upon  thefe  5  that  he  would 

:icccpt  them  in  payment  of  faid  note ;  but  on  failufi 

of  paying  faid  certificates  to  be  holden  to  take  noth^ 

ittg  but  fpecie  00  faid  note;  and  that  by  fiiid  cortupt 

pgreemene  there  was  and  is  in  fad  taken,  referved 

and  fecnred  in  and  by  the  note  sm  which  the  itun  of 

£i6^%*S*6  lawful  money  over  and  above  the  lawful 

intereft  at  the  rate  of  6  per  cent,  per  anskum  fof  thi 

loan  of  faid  fecurities  for  the  term  of  13  months  nnd 

*  (or  no  other  caufe  or  confideration,  and  by  the  ftatude 

of  this  ftate  faid  note  is  void. 

The  plaintiff  demured  to  the  plea  in  bar.  Jud^f 
ment  of  the  county  court — ^That  the  plea  in  bar  waJ 
infufficient.  ^ 

The  defendants  laid  in  a  written  motion  to  be 
heard  in  damages' upon  the  chancery  of  faid  note  1 
which  motion'  faid  county  court  refufed  to  grant  ana 
gave  judgment  for  the  plaintiff  to  recover  jf  4033-17-^5 
lawful  money  and'CofL 

'  The  defendants  then  mbvcd^  faid  court  that  they 
might  be  allowed  to  appeal  faid  Ciufe  to  the  fuperior 
court,  and  tendered  fufficient  bonds  to  profecute  fiud 


(\ 
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l^^f^ealyaiict  faid  c0UBlyrcQiiit.9d|udg(d  tJiat  lio  appeal 
lay  m  faid  caufe.  -        • 

Errors  affigncd— i  ft;Th'at  Riid  plea  in  bar  was  fuffi- 
iRcnt  and  ought  to  have  b^en ''fo  adjudged.  2d.  In 
refufing  to  hear  the  parties  in  damages  upon  the  chan- 
cery of  faid  note.  3d.  Iri.  judging  mat  no  appeal 
lay  in  faid  caufe. 

Judgment  of  this  court — ^That  there  in  nothing  drt 
roneoos  in  the  judgment  complained  of.  All  the 
queftioDS  determined  by  die  counity  court  and  'coiik» 
plained  of  in  the  writ  ot  error,  depend  upon  the  na^* 
ture  and  tmeconftruAion  of  the  original  dcmtr^A 
between  thi^  parties,  to  be  colle£led  from  the  writings 
difclofed  upon  the  record  :  and  by  them  it  clearly  ap^. 
pears  to  have  been  a  fale  of  thofe  fecurities  at  a  ceri. 
tainftipulatedprice,  or  to  return  the  fecurities  at  the 
end  of  13  months,  at  the  option  of  the  defendants  $ 
they  chofj^  not  to  return  them,  confequently  are 
bound  to  pay  the  ftipulated  fum  fecured  by  the  note, 
which  is  much  lefs  than  the  nominal  value  and  ex- 
cludes every  idfea  of  ufury. 

.  The  notd  m  {or  tiie  payment  of  money  only  and 
ha  payments  iare  tlafaned  to  have  been  made  upon  it» 
these  is  no  roomi  for  a  hearing  upon  the  chancery  of 
£iid  note,  the  parties  having  therein  agreed  the  fum. 
Before  the  plea  was  entered  by  the  defendant  in  error 
Be  fuggefted  that  faid  note  was  vouched  by  two  wit' 
iieilcs  and  would  fo  appear,  had  it  been  brought  up 
in  the  writ  of  error,  as  it  ought  to  have  beeu,  and 
inoved  for  a  certiorari  to  the  qlerk  of  the  county  court 
to  certify  faid  note — which  being  done,  it  appeared 
to  be  vouched  by  two  witnefles. 

,  Judge  Dter  diflented,  upon  the  ground  that  the 
averments  were  pofitive,  that  moi^e  than  lawful  interr 
eft  was  included  in  faid  note  by'  the  corrupt  agreer 
ment  of  the  parties. 

By  the  court— The  fads  dated  ond  dtfdofed  in 
the  plea  do  not  warrant  fuch  an  inference*  and  unlefii 
thqr  do^  the  court  cannot  make  it* 
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iiidd>itatiis  af^  "^  GTlCW  of iiideHttattis  aBmnpfit  for  money fiaidT 
fumpfitwiU  jfV  and  adraiifcec!  to  the  defendants.  Pica— Kon- 
':^^Sl  ^umpfit.  Iffuctothcjury.  . 
u^  «  ufuh-  *"*  jury  found  a  fpcciaT  Vcrdia,  that  on  the  I7tk 
p^mwgag«»  of  Dec.  A.  p.  1 785  the  plaintiff  at  the  fpcdal  inftawe 
whk«KiiT>mi  andrfequeft  of  tne  defendants,  did  pay  to  their  j^, 
^dj^gcd  tobc  ^fic  fum  of  ^59-18-91  lawful  money;  that  the  di^. 
^'.  iendants  were  at  that  time  indebted  to  the  plaintiff 

for  good«9  &:c  fold  them ;  ilfo  that  they  were  iodebt- 
fd  to  Nekemiah  Street  in  like  manner  ;.  ;tfaat  afiben 
wards*  on  the  fami^  day»  the  plaintiff,  £ud  Street  an4 
the  d^fendantiaccount^d  together  for  all  faklfefeni 
■-  fuma  of  money,  and  it  waftthcit  and  there. aAcst 
wards  on  the  faid  day»  conuptly  agreed  by  and  be- 
tween the  plaintiff,  faid  Street  and  tlie  defenda<its  that 
the  plaintiff  and  faid  Street  Ihould  give  the  defendant^ 
further  forbearance  for  the  term  of  two  years,  for 
which  the  defendants  (hould  pajp  the  U^ul  Wtefe|i 
on  ail  Ikid  fums ;  and  aUb  a  further  fum  over  anil 
above  the  lawful  intereft,  together  with  faici  fuiftoi 
^59-18*91  amounting  in  the  whole  to  £a6o  lawful 
money,  and  that  the  defendants  (bonld  fecure  the 
fame  by  a  mortgage  of  certain  lands,  according  to 
faid  corrupt  agreement,  and  for  tKi  other  caafe*  and 
in  purfuance  of  faid  cornipt  agreement-ihe  d^mdants 
fecured  faid  fum  of  ^460  to  be  paid  by  mortgages  of 
ceruin  lands,  and  defcribeg  them ;  which  feverad 
deeifil  hsrtefeen  adjudged  to  be  vtfurious  TskAytSi  by 
the  fttpeitor  court  \  and  that  tio  part  of  (kid  ^sJh^'B-^ 
hath  ever  been  paid  to  the  ptiimlff>  atiJA  r^fet  :the 
queftion  of  law  to  the  court  upon  the  fads  aforefaid. 

The  court  werfc  of  opinion-i-That  the  law  i^t^ 
lipon  the  faAs  afotefaid  that  the  defendants  diia^ 
auume  and'^promrft ;  and  gave  judgment  for  tfce  dft 
fendants  to  recover  their  coft. 

The  ftatute  makes  void  all  cA)Ugal90n6^  fiscusiriei, 
mortgages,  ^a  given  for  more  tktt  lalrful  intereft  «l 
^  penalty  upon  thC/lend^rj  ai^  fot  the  proteAion  -ef 
and^eiit  bprronep,  .  ^.  t^.fiaiAtiff^  wght  lie^mv 
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the  principal  of  hijl  chpfcl-m'  thi^^^si^or  his  fecn- 
ntj  is  ayoided,  the  defign  of  the  ftatute  would  be  in  a 
roeafme  defeated*^the.ma|iifeft  inteiuion-of  irhicli  is 
not  only  to  make  void  the  fecurity.  s  but  the  debt  |lfo. 

Sute  v^^WilUam  Lstwrei^ce. 

A  CTION  of  indebitatus  affiimpGt  for  money  had  in  a  goieriii.  . 
Jr\  and,rcccived  generally.    ,P]^-r-Nou  affumpCt.  aaionofjo- 
gru,t9,thejury-  l?:S"-^f-' 

The  plaintiff  offered  te  give  in  ctideiice  eettaiil  tatcimfctti©. 
miftakes  made  in  a  fettlement  between  ih*  tres^re^  ^ccSlmttew! 
U  die  ftate  and  the  defendant,  upon-  which  receipM  may  not  be 
1WW  paffed««^which  was  obje^ed  to,  as  it  would  be  al  P^"* "» «^ 
finpfize  upon  the  defendant.  ^^^* 

^  By  flie  court — The  evidence  is  riot  admiffiblc  ;  for 
H  would  be  to  furprize  the  defendant  with  claims  o£ 
which  he  has  had  no  notice.  The  a£lion  in  fuchcafe 
^ght  to  be  fpecial^  particularly  pointing  out  the  mii^ 
takes  that  had  been  made  in  the  fettlement*  Kirby^s 
|teportSji  ftart  w.  Smith,  J27*  ./  »    .  ^ 


:    ^ 


,'  *  ToOand  Ccuniyy  Feb.  Tertn^  A.  D.  1792. 

S^ajcufordf  &c.  heirs  d        Stoughtoa,  deceafisd 
^  n)erf,        Hide,  a  creditor  and  adauniftrator 
of£ttd8coughtaii. 


A 


;PP£AL  from  probate.    Hide  rq>reffinted  faid  Commiffioner 
^  eftate  infolvent  and  had  commiffioners  appoint-  on  aninrMvenc 
c?.^  whom  he  exhibited  a  debt  which  he  claimed  a-  '^"  can^- 
gamft  faid  eftate,  and  the  commiffioners  adjufted  not  mu^aTelauns 
only  die  debt  and  credit  between  faid  Hide  and  the  bctweax  the 
«fftlrt«  10  Ae  time  of  faid  Stoughton^s  death,  but  alfo  creditors  and 
offset  againft  his  debt  monies  ^received  by  him  as  ad-  ^^  dcccafcd. 
"Oiiiliftrator  for  debts  and  rents,  which  reduced  his 
Mm:  to  aWtt€  j^^q  \  Hide  excepted  txf  the  return  of 
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^  foreigner 
^atns  a  fettle- 
mcnt  in  no 
town  in  the 
ftateb^  coow 
noralicy. 
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th^  commUfioi^eKS  l^^^ce^t^^e  cQiirt  of . probate  on  th«t 
account,  and  the  juJge.  fet  2^  the  report  of  th§ 
commiffioners.)  Staoiford,  &c.  appeal  to  this  court. 

And  by  this  court*-^Thi  jtidgmcnf  of  the  court  <ff 
probate  i»  afftrmed  j  for  comnnflioneTS  on  an  infolvent 
eftate,  are  to  oflfMifm^Tlattlain^s  between  thecredh^ 
ors  and  the  -tfeceftfed  ;  birfwhat  Hide  had  received 
aa-admlniftra^oi^  cawnotW  offset  againft  his  d^t*i 
hut  is  to  be  arreragcd  by  order  of  the  judge,  amongft 
all  tiie  creditors.         •  . 

Somers  vetf.  Barkhamftead* 

A   CFION  of  the  cafe,  for  fending  into  Somen 

/^    Robert  Tudman,  a  pauper,  with  his  ^ife  and 

fomily  without  law  and  right,  in  June,  A.  D.  1790. 

Plea — Not  guilty.    Iffue  jto  the  court. ,  .      .:      ti 

The  cafe  «fa*i— Tudoian- wa»  a  fereigder,  Kd  ifeir- 
fied  a  wife  iit  Stafford,  andweni  and  Uved  in  Sbm^t^i 
in  A.  D.  1 7S81  he  was  warh«^d  oatV  h6then  reiMvetf 
«6  Bafkhamftead,  and'  dwelt  thars  teti  months,  aad 
then  was  removed  by  ofdert>f  thecirHaufhtfrity  anil 
fele^^^men  to  Somers,  and  had  b^en  chargeable  to 
Somers  ^  for  which  they  demand  £'^4.  ^  * 

The  court  found  the  defendants  guilty.  Tudmao 
being  a  foreigner,  hath  a  fettlement  in  no  town  which 
is  obliged  to  maintain  him,  and  belongs  to  the  (late 
to  provide -for;  Barkhamftead*s  fending  him  -to 
Somers  was  a  trefpafs,  for  which  this  a£iion  lies. 
Caufe  continued  and  judgment  was  finally  reudered 
iot^io  damages. 

Tolland  verf.  Lebanon. 


A  certificated  TTJ^  RROR  to  reverfe  a  judgment  of  the  CMnfjr 
bgw^^d^  -Hi  c^"^^  *^  *"  ^^^^^  Tolland  or.  Lebanon?  for 
ingm  the  town  tranfporting  one  Spencer  a  pauper,  with  his  wife  to 
for  which  faid  Tolland^  without  law  and  right,  &c.  damage  ^^20. 

certificate  it 

given,  more  Plea  in  bar— That  on  the  ^ihofDec.  17831  tt«d 

maoae  year  gpenccr  was  a  legal  inhabitant  of  faid  town  of  Tol* 
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Iftiid,  and  being  about  to  reniorc  to  {cttdt:  other  town^  without  lodg- 
UppHcd  to  and  obtatntd  fr6rt>  tlie  civil  authority  and  ^«^^  2lcrk.**** 
feleji-nien  of  faid  Tolland,  a  ccttificatc  that  he  was  ^n%  a  fcwle^ 
|i  legal  inhabitant  of  faid  Tolland }  that  fometime  af-  mentby  cqih^ 
ter  uid  Spencer  came  into  the  town  of  Lebanon  witk  "^orancy. 
faid  certificate^  and  lodged  the  fame  with  the  town 
clerk  of  faid  Lebanon ;  in  confeqiuence  thereof  he 
W9&  permitted  to  refidc  iu  Lphajoon  ag,Qns  of  t^iie  laf* 
habi|:an]ts  of  faid  Tolland,  and  he  bei^g  reduced  to 
want,  they  fent  him  with  his  wife  back  to  ToUan^i 
as  they  had  good  right  to  do. 

Flaintiifs  seplied* — ^True»  that  in  A.  D»  1783,  faid 
Spencer  was  an  inhabitant  ef  Tolland,  and  that  he 
re^^ved,a -certificate  as  alledged  in  the  yle£ in  blir;  &, 

yet  they  fay  that  he  removed  and  dwelt  ia  the  tpvtf^  1 

of  Aihm^d  Xroip  the  date  of  faid.  cert ificate^  untu  the 
8t!i  of  June,  A.  D.  1785,  being  more  than  eighteen 
months  withbu^ 'lodging  faid^certificate  with  the  town 
clejk  #  faifl,A(h{9r^,  ofev^r  being  warned  to  d€]^art 
faid  to.9»if  ;af)^/|narried  awife  ther^and  on  the  .8th 
^f  June,  A*  I>«^  1.7^5,  faid  Spencer  aijd  wife,  being 
legal  inhabUanta  of  izii  town  of  Aflbford,  removed 
Irom.thexN^  inlfi  the  tpM^n;  of  Lebanon,  and  have 
there  refided  from  faid  8chof  June,  A.  D.  1785,  to 
'the  23d  of  Dec.  A.  D*  1790,  without  ever  being 
warned  to  depart  faid  town,  until  they  were  removed 
to  faid  Tolland  as  aforefaid ;  of  which  town  they  are 
not  legal  inhabitants. 

,  JDefendantB  rejoined— That  the  authority  anfl  fe<< 
le&*men  of  Afhford  knew  that  faid  Spencer  was  an 
inhabitant  of  faid  TpUand,  and  that  he  had  a  certifi- 
cate from  the  authority  and  fele£l-meD  of  faid  town  ; 
and  thereupon  permitted  him  to  refide  in  faid  Afliford 
the  time  aforefaid. 

The  plaintifis  fur-rejoined— That  faid  Spenaer  re- 
fided in  faid  Afliford  in  no.otherinanser  than  is  fet 
forth  in  their  reply.    Demurrer.  - 

Judgment  of  the  county  court — ^That  the  fur-re- 
joinder of  the  plainthi^  was  inAifficient,  and  for  the 
d^endsmts  to  recover  their  coft. 
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n,  that  d^  fiiTi^otiider  oiF  tke  phintifi  wa» 


Error 
have  been, 
fufficient. 

Judgment  of  this  court — ^That  there  is  manifeft  er- 
ror in  the  judgment  complained  of. 

The  ftatttte  is — ^  That  any  inhabitant  of  any  town 
<<  in  this  ftate,  may  for  the  better  fupport  of  himtdf 
^<  or  family,  have  liberty  to  remove  with  his  fafloity 
«  into  any  other  town  in  this  ftate,  and  continue  theit 
'<  without  being  liable  to  be  removed;  provided  fadi 
<<  perfon  procure  a  certificate  in  writing,  under  the 
**  hands  of  the  civil  authority  and  feled*men  of  the 
«<  town  from  whence  he  removes,  that  he  is  a  le^al 
**  inhabitant  in  that  town,  and  lodge  &e  fame  with 
<*  the  clerk  of  the  town  to  which  he  removes/* 

Spencer's  being  permitted  to  reCde  and  dwell  in 
laid  AOiford  without  lodging  hb  certificate  with  the 
town  clerk,  more  than  a  year,  gained  lum  a  iiettlement 
*  in  faid  town  by.  commorancy.  The  certificate  (rom 
ToUand,  at  the  time  he  removed  to  Lebanon^  was  of 
no  eStSt  to  prevent  his  becoming  an  inhabitant  there, 
for  although  it  was  true  at  the  time  when  it  vras  given, 
it  was  not  true  at  the  time  when  he  removed  Co  Leb* 
•        anon. 

Moor  verf.  Scffions  &  Sterns, 

Aconditioo         A   CTIONonan6tefor/M,ooodateddierith 
STa^noTS^      A  Of  March,  ,780.,     : 

SSt^^iiith      ^'^  ^"  bar-rThat  faid  note  hath  conditions  au- 
to be  conftrued  nexed  to  it,  viz.  that  if  the  within  named  Moor,  be 
to  mcanalcgad  molcfted  of  faid  land  he  holds  a  deed  of  from  £ud 
molcfiadoii.      Seifions  and  Stems,  in  Union,  dated  Mardi  1  ith,  A. 
D.  1 760,  then  Seffions  and  Stems  to  bear  two  thirds 
of  the  coft ;  if  he  is  never  molefted,  then  this  note 
to  be  void,  and  that  the  pliunriff  hath  not  bisen  legallf 
molefted  in  the  enjoyment  of  the  lands  contained  in 
•   thchr  deed. 

The  plainlifF  replied—That  he  had  been  molefted 
in  the  enjoyment  of  two  pieces  of  land  in  faid  deed^ 
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lii  a  twenty  acre,  and  4  fttfy  acre  pteccj  6f  the  value 
id  £1.00,  and' hail  teen  dqptited  or  them. 

The  defendanti  rcj^Qincd— That  the  plaintiff'  and 

Ac  defendants  purchafedof  Wilfiam^umet  Brown^ 

an  the  land  he  owned  in  JJxAtm,  licing  about  acoo  as- 

QKCSf  laid  twp  pieces  xao^ioi^q^  uU)]^>pl^mifffa  re- 

^ply  having  before  been  foM  fox.  tbemyinent  of  taxes^ 

.di4i|ot  pais  from  (aid,  Qfawa  %  b^;  deed  tf  )tbem 

4aftedS4^t.  A.  D*  1779  ^  and^toi^iake  partition  a,i}fi/oag 

.  thcniefar^y  ifae  defendants  by  deed  dated  the  i  x  (h  <tf 

.March,  A.  D.  1 7^0,  did  giiie,  grant,  and  quit-claijn  to 

Said  Moor,  all  fiich  rigbty^tide  and  intereft  or  demand^ 

.  that  they  had  in  and  to  fix  certain  lotg.  of  land,  which 

.they  faid  A^oor,  Seflions  and  Sterns  lately  porchafed 

of  w  illiam  B.  Brown,  Ijing  in  faid  Union,  and  con^ 

taining  about  500  acres,  and  are  lots  No.  if  a,  3,  i;,* 

and^S,  -iSalled  hatchet  'loty  atnd  90  acres  bought  of 

'Stoughton,  to  have  and  to  hold  ftid  quit-daiified  ffi- 

mlfts ;  and  covenanted  ftat  f hey  weire  ^ell  feizcfd  o£ 

%he  prefolfesVas  a  good  hidefeassable  eftate  in  fee-fisiA. 

pl#ran*tliat  they  had  good  tight  to  fell  Che  fame  «a 

ifdttMi,  and  that  the  (Sttne  was  free  and  clear  of  Al 

Incunibt^nces  rand  thereupon  fay  that  the  plaintiff^ 

€ught  to  he  barred  Hrltfaoutthat)  that^^  bfoin^has 

been  legally  mokfted  in  the  enjoyment  01  faid  lands. 

Plaintiff  affirmed  his  reply.    Iflue  to  the  court. 

Judgment>-*-That  the  plsuntiff  bath  not  been  mo* 
leftedin  the  enjoyment  of  faid  land*  as-tfae  pl^tUT  in  < 

tus  fur-rejoinder  nath  alledged.  The  coyens^nts  ^the 
deed,  are  to  be  conftrued  to  extend  only  to  the' right, 
tklc  and  intereft,  the  defendants  had  in  tfi^  land. 

In.the  cafe  of  Baldwin  vs.  LeffingweU,  adjudged 
Marcbj  fuperior  court,  Norwich,  A.  I).  1774,  which 
Waf  an  a&ion  upon  the  covenants  of  feizin  in  a  deed^ 
the  words  of  me  deed  were — all  my  land  Ijins;  with-* 
•^  hi  the  following  metes  ,ai^d  bounds,  viz.  defcribes  tht 
bounds }  containing  xoq  acres  more  or  lefs,  cove-* 
nanting  that  he  was  well  feized  of  the  faid  granted 
premifes.  The  defendant  owned  faid  100  acres  as 
tenant  in  common  with  Reed  and  BuflmeK 
Ddd 
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The  queftion  was  upon  the  conilrufiion  of  the 
deed — ^Whether  the  words  in  the  deed,  all  my  land, 
&c.  was  to  be  underftood,  the  whole  of  the  land  con- 
tained within  faid  bounds ;  or  only  all  the  land  or 
right  the  defendant  owned  within  faid  boundaries; 
the  court  underftood  them  In  the  latter  fenfe,  and 
judgment  was  for  the  defendant. 

And  it  did  not  appear  that  the  plaintiff  had  been 
evicled  or  anyway  mo]e{led  by  any  who  had  a  legal  ti-* 
tie  to  faid  land,  without  which  he  could  hare  no  right 
to  recover  i  for  neither  the  words  in  the  condition  of 
the  note,  or  in  the  covenants  in  the  deed,  can  by  any 
conftru£^ion  be  extended  to  a  tortious,  and  unlawful 
molefting  of  the  plaintiff. 

Freeman  veff.  Thompfon. 

A  deed  of  land.  A  CTION  of  cjcament.  Plea— Not  guilty.  Ifluc 
S^^ri/dif-  jHL  to  the  court.  The  plaintiff 's  title  was  a  deed 
feixcd  it  void.  "^^^  Libret,  who  had  an  execution  againft  iaid 
Thompfon,  which  was  levied  upon  this  land,  and  ap- 
praifed  off  in  fatisfa£tion  of  it ;  Thompfon  claimed 
that  the  levy  of  faid  execution  was  irregular  and  con- 
tinued in  poffelhon  holding  and  claiming  faid  land 
againft  faid  levy,  at  the  time  when  faid  deed  was  ex- 
ecuted to  the  plaintiff.  The  defendant  offered  proof 
to  fhow  that  one  of  the  appraifers,  who  was  appoint- 
ed by  a  juftice  of  the  peace  was  not  a  proper  perfon 
to  be  an  appraifer ;  and  by  the  court  the  proof  was 
admitted. 

Judgment — ^That  the  defendant  is  not  guilty  upoa 
the  principle  that  the  deed  from  Libret  to  the  plaintiff, 
IS  void  by  the  ilatute,  the  grantor  being  difpoffeffcd 
and  diffeized  by  the  defendant  at  the  time  of  his  exe- 
cuting the  deed.  Vide  Holbrook  w.  Lucas,  New- 
Haven,  Aug.  term,  1790. 
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Windbam  County^  March  Temij  A.  D.  1792. 

Abby  vetf.  Cargel. 

TTT"  RROR,  complaining  of  a  judgment  of  Jufticc  if  a  jufticc  goc» 
r^  Childs  of  Woodftock,  in  an  a&ion  brought  by  ou«  of  his  town 
Ca^d  w.  Abby,  both  of  Thompfon,  for  a  miftake  ^^rw*""^^** 
made  in  a  fettlement,  alledging  that  there  were  jufti- 
ces  in  faid  Thompfon  who  could  by  law  judge  be^ 
tween  the  parties. 

The  judgment  was  reverfed,  being  a  point  long 
fincc  fettled. 

Gilbert  veff.  Steadman, 

/^XJITAM  profecution  for  dealing  a  quantity  of  Thccoum  ia 
1/  goods  from  the  plaintiflF's  (hop  in  Mansfield  in  lorSaJoa 
thiS^county  of  Briftol,  and  ftate  of  Maffgchufetts,  in  to  try  a  theft 
company  with  one  Mount  and  his  wife,  and  for  re-  1^<1  to  have 
ceiving  and  concealing  tliem  knowing  them  to  be  fto-  ^^f}  coimimt- 
•len  J  to  the  value  of  ^^32  lawful  money.  '^.^  "^"^^ 

Rea-Not  guilty.    Iflue  to  the  jury.  [nSc1«- 

Qucftion— Whether  the  plaintiff  could  be  a  witnefs  ^lu^^^of  "Jhc'^ 
as  he  was  intereited  in  the  event  of  the  fuit.  goods  ftolen. 

By  the  court — ^From  the  neceffity  of  the  cafe  he 
may  be  admitted  to  teftify  to  the  lofs  of  the  goods, 
and  to  the  identity  of  them.  The  jury  found  the  de- 
fendant guilty,  and  ^^90  damages. 

Motion  in  arreft-^That  the  declaration  is  infuffi- 
cient,  for  neither  the  dealing  of  the  goods,  or  the 
concealment  of  diem  is  laid  to  have  been  in  this 
ftate.  2d.  The  verdift  has  not  found  the  value  of 
the  goods  ftolen  or  concealed,  but  only  a  round  fum 
in  damages. 

Judgment-«-^That  the  motion  in  arreft  is  fufficient 
upon  both  exceptions.  The  crime  charged  was  com- 
mitted in  the  ftate  of  Maffachufetts,  and  out  of  the 
jurifdi£lion  of  this  court.  It  is  the  province  of  the 
jury  to  find  the  value  of  the  goods  ftolen,  and  of  the 
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coart  to  render  judgment  ibr  treble  theTsItte  by  mj 
of  penalty. 

Ripley  verf.  Bitch, 

tiB^er  the  plea     A  CTION  upon  z  note  for  ^aeo,  dated  17th  of 
m~:^'",4\.  S^P^-  ^  ^-    '7^     Pka-Non  affnoipfit. 

full  payment       Iff"C  to  tllC  jury. 

cn^**eTidSce.      Determined  by  the  court — ^That  under  this  iffue 
A  partv  may    the  defendant  cannot  gire  in  evidence  payment  of  the 
luYe  liberty  to  note  J  this  woold  be  to  furprife  the  plaintiff,  when  he 
after  the  ^^^    comcs  prepared  only  to  prove  the  promife.     The  de- 
dcncc  H  begun  fcndant  by  undertaking  to  prove  payment,  admitSi 
10  the  joey.      that  he  did  promife  contrary  to  hb  jdea  \  and  to  (hew 
that  he  is  difcharged  from  tt,  by  having  performed  it. 
The  diftinQion  is,  that  in  an  implied  promiie  pay- 
ment may  be  given  in  evidence  under  the  pte^  of  non 
afiumpfit,  for  that  extinguifhes  the  promife,  which 
continues  no  longer  than  the  duty  fubfifts,  but  in  an 
exprefs  promife,  both  reafon  and  the  lav  is  otherwife. 

The  defendant  moved  for  liberty  to  alter  his  p!ea»* 
and  to  plead  full  payment ;  which  was  allowed  by  the 
court.    The  caufe  was  afterwards  referred. 

Ifrael  Matfon  verf.  Pirkhurft,  &c.  hmrs  cf  Jo. 
feph  Parkhurft)  deceafed» 

ftircvrSIf"   T^ETmON  in  chancery,  all^tngthat  on  the 
fiyic7oTabJnd  JL     i9*of  Jan.  A.D.  1775        Weaver  agradta 
for  a  deed,  a-   purchafc  of  faid  Jofeph  deceafed,  and         Gleatona 
gainfi  ^*J«  *>"«  certain  traft  of  land,   [boundaries  defcribed]  which 
pn  the  mSnd   ^^1  jointly  owned  as  tenants  in  common,  at  the  price 
pf  Hiiftakes  and  of  / 1 50  lawful  money,  for  which  faid  Weaver  gave 
accidents.         to  them  his  note,  payable  in  two  years  from  the  aztc^ 
and  faid  Jqfeph  and  Gleafon  executed  to  faid  Wea- 
ver their  bond,  binding  themfelves»  their  heirs,  exec- 
utors, &c.  to  execute  to  him  a  deed  of  faid  had  ipoft 
hit  paying  faid  note ;  that  faid  Wearer  widiio  the 
two  years  aforefaid,  for  a  valuaUe  confidesatbHf  fM 
and  affigned  to  the  petitioner  Cud  bond  for  a  deed  f) 
^t  laid  Joiei^  Paridmrft  died,  kavfJ^  the  pcii^ 
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tioiices  his  heirs  and  legatees ;  alfo  a  plentiful  eftate 
which  has  defcended  and  come  to  them,  having  ap« 
pointed  ftid  Gleafbn  his  executor. 

That  the  petitioner  within  faid  term  paid  faid  Glea- 
fbn,executor  of  faid  Jofeph,faid;^i5oand  tooka  deed 
from  him  alone  of  faid  land  and  delivered  up  faid  bond 
for  a  deedi  given  by  him  and  faid  Jofeph,  fuppofing 
faid  deed  had  conveyed  the  whole  land  ;  faid  Gleafott  . 
had  fince  become  a  bankrupt  and  no  bond  was  taken  at 
the  court  of  probate  that  he  fhould  faithfully  execute 
his  truft  ;  and  the  petitionees  have  inftituted  a  futt  at 
hm  for  the  recovery  of  their  half  of  faid  land  which 
b  now  pendixig  in  this  court ;  praying  that  the  peti'* 
tionees  may  be  compelled  to  convey  to  him  their  half 
of  faid  land)  according  to  the  agreement  in  faid  bond^ 
and  that  they  be  laid  under  a  perpetual  injun&ion 
never  toprofecute  their  faid  fuit  at  law  for  the  recov-* 
cry  of  faid  land. 

Plea  in  abatement — rft.  That  the  petitioner  has  a 
remedy  at  law  againft  faid  Gleafon  upon  the  cove- 
nants m  faid  deed.  2d.  That  the  money  was  paid 
fo  faid  Gleafon  and  the  heirs  of  faid  Parkhurft  have 
not  received  any  benefit  by  it.  3d.  That  the  fads 
ftated  in  the  petition,  do  not  entitle  the  petitioner  to 
relief  in  chancery. 

Jiidgment-^Plea  infuiEcient. 

The  petitioner  gave  to  faid  Weaver  a  dlfcharge, 
Stnd  moved  to  have  him  fworn  as  a  witnefs — which 
was  objeAed  to.    He  was  admitted  and  fworn. 

The  petition  was  heard  upon  the  merits,  and  the 
fs£ts  therein  ftated  being  found  to  be  true,  was  grant* 
cd.  Which  was  carrying  into  tSc&  fubftantialiy  and 
fpecifically  the  original  contrail  between  the  parties^ 
which  by  accident  and  miftake  had  been  prevented. 

Abbot  twr/I  Knight  of  Plainfield,  in  the  county 
of  Windham. 


A 
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foie  the  fuperior  coun  in  the  ftateof  ^o4p*  "*****  ^  *" 
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Bother  ftate       Ifland,  in  an  adverfaiy  fuit,  for  jf  23-6-5  by  TCf- 
inaydeadtlMT  ^£^  ^f  ^  j  ^  which  thc  plaintiff  took  out  an 

to  praiccutc  his  .      •'     '/.  ,     ,      ,    .  f  ,  •  m 

bail  chcrc,  or    cxecuuoii,  which  had  been  duly  retamed  tion  eft 

briD^dcbtup-  inventus^  and  (aid  jadgment  and  execudon  remained 

00  the  jod^     wholly  unpaid  and  ui^adsfied. 
meat  here.  '        ^ 

Plea  in  bar— That  the  defendant  was  attached  in 
the  aforefaid  fuit,  and  that  he  procured  and  caufed  to 
be  given  good  and  fufficient  bond  with  furety  of  faid 
ftate  of  Rhode-Iflandp  that  he  would  appear  and  an^ 
fwcr  (aidfuir,  and  abide  the  final  judgment  that  flioulA 
be  rendered  therein,  and  that  the  plaintiff  had  com* 
pleat  and  adequate  remedy  againft  his  faid  bondimen 
in  faid  ftate  of  Rhode-Ifland,  they  being  alive  and  a« 
bundantly  able  to  fatisfy  faid  judgment,  and  who 
had  ever  ftood  ready  to  pay  and  fatisfy  the  fame  in 
the  good  and  lawful  money  of  faid  ftate,  and  did  ten- 
der ]^62  in  payment  of  U\is  and  another  judgment 
which  the  plaintiff  refufed  to  accept,  and  faid  baS 
had  ofiered  to  turn  out  eftate  to  fatisfy  faid  execu- 
tion. 

Hie  plaintiff  replied,  that  the  fum  tendered  by  iaii 
bail,  in  payment  of  faid  execution,  was  paper  money 
of  faid  ftate.    Demurrer.  i 

Judgment — ^That  thc  reply  of  the  plaintiff  is  fuffi* 
cient.  The  plaintiff  has  his  election  to  take  his  rem- 
edy by  fcire  facias  againft.  the  bail  in  the  ftate  of 
Rhodc-IIland,  or  to  bring  an  aAion  of  debt  upon  dit 
judgment  agunft  the  defendant  in  this  ftate. 

Whitly  verf.  Barken 

Serriceupon  a  "XTlTRrr  of  cnor  againft  the  judgment  of  the 

writ  cndorfed      ^V    county  court,  in  a  certain  cauic,  in  wMch 

dornTcon.^'  Col.  Cleaveland   was  attorney  to  faid  Barker  who 

elude  the  par-   lived  in  this  ftate  J    Cleaveland  endorfed  upon  the 

ty,  without  fpc-  writ  of  error,  as  attorney  to  Barker  that  Ike  acknowl- 

cul  authority,  ^jg^j  f^^-j  writ  had  been  duly  fervcd,  without  any 

fpecial  authority  from  Barker  to  do  it.     Barker  plead 

in  abatement  of  the  writ  that  it  had  never  been  ferv-< 

cd  upon  him,  as  the  law  required, 
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I  Flea  in  abatement  adjudged  fufficient ;  the  party 
18  not  concluded  by  the  endorfement  ef  the  attorney 
kifuch  cafe,  without  fpecial  authority. 

Thomas  Kipple  and  Durkee  Calkins  verf. 
Coleman* 

T7  RROR  to  rcverfe  a  judgment  of  a  juftice,  in  a  '^  *  ^"t "  «l»- 
f^  quitam  profecution  for  a  breach  of  the  peace,  ft^blc^of  one"' 
brought  by  Coleman  againft  them  ; .  the  writ  was  di-  town  to  ferve 
reded  to  either  of  the  conftables  of  the  town  of  Leb-  upon  a  defend  < 
anon  in  Windham  county ;  Kipple  was  dcfcribedof  ^JjJ^^?>"*^ 
£ftid  Lebanon,  Calkins  was  defcribed  to  be  of  Bozrah  rcturaTfcrvicc 
in  New-London  county.  in  the  town  of 

n>x  m       <*  ^    -      .  -    ,  which  he  it 

The   officers  return  of  fervice   was — Lebanon,  conlUble,  it  is 
"Windhaiii  county,  Aug.  ipih  A.  D.  1791, 1  then  for  good— one  de- 
want   of  eftate,   arretted  the  body   of  the  wi^^^'^  [^c^jf,^°' 
Thomas  Kipple,  jun.  read  faid  writ  in  his  hearing  and  JJ  a  defca*in* 
have  taken  fufficient  bonds  for  his  appearance   at  fervice  upon 
court.    O.   Wattles,  conftable.     And  on  the  fame  ^^  o****^- 
a^th  day  of  Aug.  for  want  of  eftate,  I  arretted  the 
body  of  the  within  named  Durkee  Calkins,  and  have 
taken  fufficient  bonds  for  his  appearance  at  court,  &c« 
O.  Wattles. 

To  which  procefs  the  defendants  plead  in  abate- 
ment, that  faid  procefs  had  been  no  otherwife  ferved 
on  faid  Calkins,  than  by  faid  Wattles,  conttable  of 
Lebanon  attaching  his  body  and  reading  it  in  his  hear- 
ing, which  attaching  atid  reading  aforefaid  was  in 
faid  Bozrah  and  out  of  the  official  precin£ks  of  faid 
conftable. 

The  jttftice  judged  faid  plea  to  be  infufficient ;  and 
upon  the  plea  of  not  guilty  the  defendants  werefound 
guilty,  and  judgment  for  the  plainti£F  to  recover 
]^2-c-o  damages  and  cott. 

Error  affigned — ^That  faid  juftice  ought  to  have 
judged  faid  plea  in  abatement  fufficient. 

Judgment  affirmed.  The  endorfement  of  fervice 
by  the  conttable  is  in  Lebanon,  &c.  where  faid  Calk- 
ins might  be  and  the  prefumption  is  that  he  was  at 
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the  time  of  fenrice :  the  plea  fays  the  (enrice  oa 
Caikiiu  was  in  Bozrah,  bat  doth  noC  traverfe  or  deny 
its  being  made  in  Lebanon,  ad.  If  there  is  a  defeft 
in  the  fervicc,  as  to  Calkins,  he  only  can  take  advan- 
tage of  it  (  the  plea  is  infafficient  therefore  as  applied 
to  both. 

In  the  cafe  of  Hallam  and  Adams  againft  Mom* 
ford,  New-London  foperior  court,  SepC  1773,  b 
was  determined  upon  a  writ  of  error,  that  in  an  ac- 
tion brought  by  Mumford  againft  HaUam  and  Adams 
upon  a  joint  and  fereral  note,  faid  HaUam  being  a 
minor,  Adams  could  not  avail  himfelf  of  Hallam's 
minority,  by  pleading  it  in  abatement  or  otherwife ; 
as  alfo  is  the  cafe  of  a  mifnomer,  the  party  only  who 
is  mifnamedcan  take  advantage  of  it. 

Afpenwall  vcrf^  Whitemorc. 

Far*!  ct^chm  A  CTION  of  the  cafe  for  faying  that  the  pbuntiff 
^^^^  iTL  was  a  thief  and  had  ftolcn  his  timber  and  for 
«omeBtt  of  a  Writing  and  publilhing  a  certain  advertifement^  tfaae* 
ItbeUoiu  wri-  in  chargbg  the  plaintiflF  with  having  ftoien  firom  him, 
^^  and  oficring  a  reward  to  any  perfon  who  would  take 

up  and  fecure  the  plaintiflF  that  he  might  be  brata^ 
to  jnftice.    Plea— Not  guilty.    Iffue  to  the  court. 

Parol  evidence  was  offered  to  prove  the  contents 
of  faid  libellous  writing.  By  the  court— The  writ* 
ing  muft  be  produeed,  pafol  evidence  not  admiffiblc 
to  prove  the  contents,  unleft  it  is  loft  or  deftroytd  or 
is  in  the  hands  of  the  defendant. 

Town  of  Windham  verf.  Town  of  Norwich. 

Citizens  be  A  ^^^°^  ®^  *^  ^^^  ^^  tranfportii^  into  (aid 
kngingto  otb-  XX  Windham  from  the  town  of  Norwich  agausft 
cr  ftatciarcnot  law  and  right,  on  the  day  of  0£l,  A,  D.  1 79I1  one 
SJifo^^m  EftherHcriden  and  four  children,  who  wcrcpau- 
burilSrSi^i'  P*^^s,  and  who  did  not  belong  to  faid  Windham 
and  families  are  whereby  the  burden  of  fupporting  them  was  thrown 

fettled  where  upon  faid  Windham.  Plea— Not  guiky.  Ufiie  to 
theyarefettua.  j,^^^^^^^  •       ^ 
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The  ftate  of  die  cafe  wss^^aid  Either  was  bom 
In  the  town  of  Windham,  and  on  the  23d  of  Nor. 
A,  D.  1 7 82|  removed  with  a  certificate  from  faid 
town  of  Windham  to  Norwich,  which  certificate  was 
duly  lodged  with  the  town  clerk  j  on  the  nth  of 
Sept.  A.  D.  17839  Ihe  was  married  to  William  Her- 
iden  of  Norton,  in  the  ftate  of  Maflachufetts  $ 
about  two  years  ago  he  went  off  and  left  his  wife  and 
family,  faid  Efther  not  having  gained  any  fettlement 

.out  of  the  town  of  Windham,  except  in  right  of  her . 

Jitiibandf  in  faid  town  of  Norton* 

Queftion — ^Whether  as  the  hufband^sfettlement  was 

in  another  ftate,he  was  to'be  confidered  as  a  foreigner  i 

And  her  fettlement  at  Windham,  which  had  been 

'  fufpended  by  the  marriage,  was  to  be  revived  by  his 

going  away  and  abfcondmg. 

Judgment — ^That  the  defendants  are  guilty.  That 
die  citizens  of  the  other  ftates  in  the  union,  are  not 
.to  be  confidered  as  foreigners ;  and  the  wife  is  fet« 
tied  where  the  hulband  is  fettled. 

Sweet  verf*  Dow. 

A  CTION  of  trover  for  fome  bart,  brought  be*  A  caufe  whlcti 
jC\,  fore  a  juftice,  demanding  £2  lawful  money  appear*  to  the 

■  ^^-i^^'   .  :rp^iX'' 

The  defendant  admitted  thefaas  but  plead— That  J^^JJ^* 
the  land  on  which  the  trees  grew,  from  which  faid  ^^"^  ^ 
bark,  waa  taken,  was  the  land  of  the  defendant ;  which  ^"^ 

caufe  was  tried  in  the  county  court  and  appealed  to 
this  court :  The  court  obferving  the  pleadings,  or- 
dered the  caufe  to  be  erafed  from  the  docket;  it  not 
being  appealable.  In  the  cafe  of  Belton  vs.  Chrifto- 
pbers,  flieriff  at  New<-London,  Sept.  1773,  for  an  ef- 
ctipc  after  iffue  dofed  to  the  jury,  the  court  difmifled 
Ae  caufe  becaufe  it  appeared  not  to  be  appealable. 

E  e  e 
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After  a  defend- 
ant in  hU  plea 
lias  confcH'cd 
Limfclf  guilty 
o:'  commtctiag 
a  r-tfpafs,  be 
c  ti'ftot  julbfy 
b^    letting 
u^  litle. 
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Durkee  vetf.  Varaunu 

ACTION  of  trdjpafs  brought  before  a  jaftice  for 
throwing  down  the  plaintiff's  fence,  carrying 
away  his  rails,  and  eating  up  his  grafs  ;  demanding 
40/*  damage. 

The  defendant  before  the  jaftice  plead — ^That  tme 
it  was  he  was  guilty  of  doing  the  trefpafs  complained 
of  in  the  plaintiff's  declaration,  but  had  good  right 
to  do  it;  for  that  he  was  the  proprietor  and  legal 
owner  of  tlie  land  whereon  faid  treipafs  was  faid  to 
have  been  committed. 

The  plaintiff  traverfed  this  plea  in  the  county  court 
where  faid  caufe  was  tried,  and'  appealed  to  this 
court,  and  the  parties  were  at  iffue  to  the  court  upon 
the  fame  fa£ls. 

By  the  court — ^The  defendant  has  confeffed  himielf 
guilty  of  the  trefpafs  ;  after  this  if  the  court  (hoiild 
nnd  that  he  was  proprietor  and  legal  owner  of  the 
land  it  would  not  juftify  him,  for  a  man  may  be  guilty 
of  a  trefpafs  upon  land  of  which  he  is  the  legal  owner, 
where  another  has  the  right  of  poffeffion  and  improve* 
ment.  The  caufe  was  ordered  to  be  erafed  from  the 
docket. 


A  creditor  ac* 
ccpti&lProm 
hit  debtor  a 
releafe  of  his 
equity  of  re- 
demption in 
certain  premi- 
fes  mortgaged 
to  fccurc  a 
debt,  of  more 
value  than  the 
debt    in  fatit- 
fad^ion  of  it, 
will  operate  at 
a  pdyment  of 
the  intereA  of 
faid  debt. 


Davis  verf.  Geary,  &c. 

ACTION  upon  a  writing  promifling  to  pay  the 
intereft  upon  a  certain  execution  for  £257. 
Flea — Not  guilty.  By  confent  of  parties,  iffue  to  the 
court. 

The  cafe  was — ^The  defendants  owed  the  plaintiff 
by  note  which  was  upon  intereft,  and  to  fecure  the 
payment  of  it,  mortgaged  a  trzGt  of  land  of  much 
greater  value  than  the  debt ;  the  plaintiff  fued  faid 
note,  recovered  judgment  upon  it  for  the  aforcfaid 
fum,  and  took  out  execution,  and  to  fecure  the 
intereft  upon  faid  execution  the  writing  aforefaid 
was  given.  Afterwards  it  was  agreed,  that  the  de- 
fendants fliould  releafe  their  equity  of  redemption  in 


^ 
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fidd  mortgaged  premifes,  and  the  plaintiff  (hould  ac« 
cept  of  it  in  full  fatisfadion  of  faid  debt,  without  any 
thing  more  explicit ;  and  the  defendants  in  execution 
of  faid  agreement  on  their  part  made  and  delivered  to 
the  plaintiff  a  releafe  of  their  equity  of  redemption 
in  faid  mortgaged  premifes,which  the  plaintiff  accept- 
ed :  But  neither  faid  execution  nor  faid  promiffory  wri- 
ting was  endorfed  or  delivered  up  ;  and  the  mortga- 
ged premifes  were  of  more  value  than  faid  execution 
and  the  intereft  upon  it. 

By  the  court — ^Judgmei^  muft  be  for  the  defend- 
ants. For  the  agreement  is  clearly  to  be  underftood 
to  extend  to  the  intereft  on  the  execution  fecured  by 
the  writing  on  which,  &c.  as  well  as  the  principal 
debt  in  the  execution. 

Bundy  v^rf.  Sabin,  &c. 

ACTION  of  debt  on  bond,  dated  0£l.  A.  D.  1 791,  a  bond  wkh 
forjfioa.  condition  con. 

taining  a  fub- 

Plea  in  bar-— That  faid  bond  hath  conditions  which  mimon  to  the 
arc  as  follows,  viz.  Whereas  faid  parties  have  a  con-  ^^^^^  ^^*^^ 
troverfy  in  the  fuperior  court — Now  know  ye  that  forilT^piica 
we  have  fubmitted  faid  controverfy  to  S.  G.  S.  ar-  that  thcobUgor 
bitrators,  to  hear  and  determine  faid  matters  of  con-  '^^^  ^*P  ^^ 
troverfy  according  to  law  and  the  evidence  produced  ^'^™  **^* 
on  triali  on  or  before  the  loth  of  Odl.  A,  D.  1791, 
and  their  award  make  in  the  pretnifes  according  to 
law  and  evidence,  faid  parties  to  meet  at  faid  Bundy's 
on  the  4th  of  OOi.  A.  D.  1 79 1 ,  alledging  that  the  de- 
fendants had  kept  and  performed  the  condition  of 
faid  bond. 

The  plaintiff  replied  and  admitted  the  condition  of 
faid  bond  to  be  as  fet  forth  \  but  faid  that  faid  arbitra- 
tors took  on  them  the  burden  of  an  award  -,  heard  the 
parties  at*  the  time  and  place  meqtioned  in  the  condi- 
tion, and  made  and  publifhed  their  award  in  the  pre- 
mifes as  follows,  viz.  fets  forth  the  award,  in  which 
they  awarded  the  defendants  to  pay  the  plaintiff  the 
fum  of  ^18,  &c.  and  avers  that  die  defendants  have 
not  kept  and  performed  faid  awardj  and  traverfes  the 
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defieadwU  bftving  kept  wd  petiof aed  ibe  eoBii^M 
of  f  aid  bond. 

The  defendant  rejoined— Tliat  he  had  kept  and 
performed  the  condition  of  (aid  bond.  Iflue  to  the 
court. 

The  court  found  that  the  defendants  had  90I  kepi 
viM  performed  the  condition  of  Csitd  bond,  Coc  Aat 
there  waa  neceflarily  implied  in  the  condition  of  fitti 
bond  an  obligation  to  perform  faid  award. 

£liphalet  Dyer,  Efi}.  ^rf.  Jofhua  Elderkiiu 

The c«.« will  A^^oN?»»»<>*^4^fdJ^y»»^^D^»7». 

five  intcrcft  -Tx  m  words  following)  viz.  Then  teeeiTcd  of  £» 
upon  a  note  Dyer,  3245  Continental  dollars,  to  procure  cloathing 
not  cipreflcd  {^  ^^  continental  foddiert  from  thi&  ftate,  whidi  is 
dl,  under  off-^  delivered  mc  for  that  purpofe,  according  to  the  re- 
tain  circum-  commendation  of  the  general  aflembly  of  thia  ftate, 
fluices  where  I  being  appointed  by  the  town  of  Windham  to  that 
l^uity  require,  fc^jce.  Signed^  Joihua  Eldcrkin,  comimttee  for 
^loathing. 

The  defendant  took  benefit  of  thia  money  inki4 
fettlement  with  the  pay  table ;  the  caufe  was  <fe£uitt<« 
ed,  and  heard  in  damages  :  He  court  reduced  the 
note  and  the  endorfemcnts  upon  it  by  the  fcale  at 
their  rerpe£tive  dates,  into  lawful  money^  and  gave 
judgment  for  the  balance,  with  the  lawful  intereft— > 
for  the  refolve  of  aflembly  is  that  intereft  (haO  be 
allowed  upon  money  thus  loaned.  This  judgincnt 
was  affirmed  in  the  fupreme  court  of  errors* 

Miller,  &c.  vetf.  Dow. 

Lanismaybc      A  CTION  of  eje£lment  for  50  acres  of  land  tn 
hoiden  by  a       Jl\.  Plain6cld.    Pfeji — No  wrong  or  difleifin.    If- 

fifjeen  years        fuc  to  the  jury. 
poiTefllon,  un- 
der certain  cir-      The  plaintiffs  derived   their  title  firom  eUHr. 

clofcd  with  a     ^^ 
fence. 
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Tlie  defendant  gave  in  evidence,  that  he  and  thofe 
under  whom  he  claimed  had  been  in  the  poffeiBon  of 
fiitd  land  more  than  fifty  years,  claiming  the  fame, 
taking  the  whole  profits  and  holding  all  others  out 
therenrom,  in  manner  following  viz.  the  greater  part 
was  adually  inclofed  with  a  fence,  cleared  and  im- 
proved for  grafS)  grain,  &c.  the  other  part  adjoining 
not  inclofed  by  aience,  was  claimed,  holden  and  im* 
prored  for  a  wood  lot,  cm  which  he  yearly  got  hit 
wood  and  timber  keeping  all  others  out  therefrom. 

Verdift  for  the  defendant,  generally  that  he  had 
done  no  vrrong  or  difleifin  ;  which  was  accepted  by 
the  court,  upon  the  principle  that  the  manner  in 
which  he  claimed,  pofTefled  and  improved  the  unin- 
clofed  part  lying  conncfled  with  the  inclofed  part  \ 
announced  to  the  world  his^^ne^fhjp  qIJu  hy  a£ls 
oTequsf  notoriety  as  though  it  had.  been  inclofed  with 
a  fence.  Vid^  Simth^v/.  llaacSj^Kew^BSven,  Jan. 
term,  1790. 


R 


Spalding  vcff.  Dunlap. 

ETURN  of  auditors  in  an  a&ion  of  account ;  if  auditors 
to  which  a  remonftrance  viras  made.  i?T*  «ce«4^ 

their  coBmif* 

Ruled  by  the  court— That  if  it  is  aUedged  that  the  f  ^^j^j^^* 
auditors  have  exceeded  their  commifiion,  or  made  a  UidrowDpn^ 
miftake  upon  their  own  principles,  they  may  be  in-  ciplet— they 

Suiredof.    Vide  State  v/.  Worthington,  Hartford,  ~7  ^  in- 
ept, term,  1789.  quired  ot 

Storer  Hubbard,  &c.  creditors  of  Charles  Hink- 
ly,  deceafed,  verf.  Jared  Hinkley,  executor 
of  laid  Charles. 

APPEAL  from  the  judgment  of  the  court  of  ^H*^  jj^mw 
probate  in  the  fettlement  of  faid  executors'  ac-  ib^^vin^as 
eountfor  the  following  reafons,    ift.  Becaufe  faid  intereft  and  an 
executor  is  allowed  a  large  fum  for  repairs  upon  the  fj?^"^'*"** 
Wiidiiigs,  &e.  of  the  deceafed;  and  is  charged  noth-  ^j^g^ 
ing  for  the  rents  and  profits  of  the  eftate  while  he  aaothcr  &te« 


i^ 


Jttdg^  to  alW  the  account  df'anj  other  perftmwliil- 
evcr  againft  tHe  tfftate  of  l  deceafed  perfen. 

The  adnuwftfittar in theprefent cafct U a ftraogcf 
to  the  j  ud^e  .of  pyrob^te  fo^  the  diftrift  of  Windham  % 
iof  has  the  judge  any  Jpower  to  mfpef^y  order  or 
control  the  faiA  adminittrator  as  his  miniftcr  or  a- 
jgent,butlic  is  accojuritaBleto  the  fudges  thatapgoint* 
'edhim,  and  they- alohc  have  authority  to  allow  l& 
iccottrtts. '  The  tidhiinlftrarion  being  committed  to 
;'the  eicecBtbr  in  this  bafe  makes  no  difference,  for  the 
trufls  are  as  petfefdiy  dIfHnft  as  If  they  had  been 
^placed  in  difllrent  perfons,  and  confequently  the  ac« 
.  counts  of  Jared  HinUy  as  adminiftrator,  cannot  be 
eohfidered  nor  treated  as  the  accounts  of  Jared  Hinkly 
as  execiitor,  in  which  charafier  alone  is  he  related  to 

^c  judge  of  probate  for  Windham  diftrid. 

.  ^  -      »*■      '  ^ 

it  wUl  be  addobilled  that  if  one  adoainiftfttor  caK 
dltai^e  another  tdminiftn^o^  pr  ^n  -ei^ecntor  on  the 
•iame  eftate  in  ^  dMTei^Qt;  j^iAV^i9^^th  any  part 
of  hi«  •dfiiAiftra^oa  jic^WU*b^4igi^wedby  tb^ 
jij^wboapi^ntfd'hi^^theiif^cbaxQpi^or^^  wi* 
mimftrffcpr  (9  dm^di  nughi  .yoliM^taiilf  take  fuclt 
charge  upon  himfelf ;  or  in  tbys^  j^^f^  fi^^^  J^^ 
Hinkly  as  executor  in  the  jurifdidion  of  Conoeflicttt 
might  take  Tjpon  jilmfcirtnecharge  of  Jared  Hinkly 
as  admhuftratof  in  tshe  jurifdfaibn  of  VWniont,  and 
the  judge'  of  probate  for  the  diftrifik  of  Windham 
might  hi  that  cafe  aHow  the  Came  to'the  execatots 
credit|  but  the  principled  that  fueh  a  'Charge  can  hk 
fupported  cannot  be  admitted.  For  AibH  afditfhiftra- 
tor  or  fuch  executor  and  admif^nitbr  4n  dJffirttttt  j* 
rifdi£liotis»  if  they  can  be  created  by^'  laMr,  zM  t^ 
cxift  at  the^ametime,  are  wholly  ift*itendettt  of  eaA 
other)  nor  is  there  any  prifity  between  tbeite,  <ttet 
caii  create  a  ItabHifey  in  the  one  tor  the  odter:  Kot'h 
there  either  prctedenti^yr  oxample/thdt  can  Be  ^^ 
'  duced,  it  bMiered,  in  prbof  6ft1sk  point  iteitinit 
reprefentativeofHi'deceafed  petfbA  can  mrfnttin  fk 
M&ion  againft  another  c6^:AtRii^'t€pi€knhlfMtf 
the  fame  decea&d  per^fiiir  ' 


/., 
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The  queftion  relating  to  the  power  of  executors 
and  adminiftrators^  is  fo  important,  as  it  refpefls  the 
execution  of  their  truft,  and  the  Gommunitji  that  it 
ought  to  be  clearly  defined  and  undcHtood. 

As  I  did  not  judge  in  this  cafe,  I  thint  that  from 
the  law  and  the  res3bnings  of  the  court  upon  it,  it  id 
clear,  that  the  fereral  courts  of  probate  in  this  ftate 
are  invefted  with  complete  jurifdi£lion,  within  their 
refpe£liTe  diftri£is ;  of  the  probate  of  wills,  of  grant- 
ing letters  of  adminiftration^  of  appointing  guardians 
to  minors,  of  inventorying  and  making  diftnbution  of 
the  eftates  of  divers  perfons  who  lived  and  died  with- 
in their  refpedive  diftrids.  That  the  probate  of 
wills  or  letters  of  adminiftration,  under  the  feal  of 
the  court  of  probate,  are  a  {ufficient  authority  for  the 
executor  or  adminiftrator  to  colle£k  the  debts  and 
to  difpofe  of  the  perfonal  eftate  of  the  deceafed, 
throughout  this  ftate,  and  the  United  States ;  and 
'what  they  receive  is  to  be  added  to  the  inventory,  and 
an  account  thereof  rendered  to  the  court  of  probate 
under  whofe  authority  they  z&y  to  be  fettled  by  him. 
They  have  alfe  authority  to  fell  real  eftate,  lying 
at  any  place  within  this  ftate,  if  neceflary,by  theorder  , 
of  the  court  of  probate. 

Real  property  lyine  in  another  ftate  or  jurifdi^ion 
muft  be  proceeded  with  and  difpofed  of  by  authority 
jErom,  and  according  to  the  laws  of  the  ftate  or  jurii- 
tion^  in  which  fuch  eftate  lies.  If  the  eftate  is  fol« 
irent^'the  executor  or  admin*.ftrator  will  have  very 
litde  to  do  with  it,  as  they  cannot  fell  it,  the  heirs  or 
4evifees  will  look  after,  it.  If  the  eftate  is  infolvent, 
then  it  becomes  the  intereft  of  the  creditors,  that  it 
ihould  be  fold  for  the  payment  of  the  debts ;  and  it 
aaay  be  a  queftion  of  prudence,  upon  which  the 
creditors  ought  to  be  confulted,  whether  the  eftate 
will  anfwer  the  coft  of  going  after  it,  of  takine  out 
letters  of  adminiftration,  and  going  through  the  forms 
of  law  in  another  ftate  for  the  purpofe  of  felling  it 
and  turning  it  into  money. 

As  the  executor  or  adminiftrator  is  a  mere  truftee 

for  the  creditofSs  this  ought  not  to  be  at  their  riik 

Fff  . 


4a  NEW/-i*ONB0«  coimtir, 

.and  cxp^nftt  providetl  tbcy  £Dad«ft  ^irilli  d^cMtioo, 
lut  of  thecredUofs  for  wtofe  benefit  diey  t£l.  Tkt 
adminiftrator  9|>poii}ted  by  die  court  muft  make  hte 
return  to  tbe  court  tbtf  iif^tatcd  him,  and  fettte  hk 
adminUlratiQiv.  apcpont  ibefe.!  vho  will  sdtow  out  of 
die  avails. o|  t^  ^Qj^mt^t.kt  (ball  i«dge  to  be  rca* 
finable  for  bU-tvQiiblc  and  esspeafe^  and  tbe  net 
j^oceedaof  tbe  eftal»  paid  a^d  deUvefe4  ow  into  tbe 
Jp^ndf  of  tb^  oi^i^^n^xis^  or  a^B^iaifttator  aft  iib 
ja^aich  periicuial  f^ftate^  which  it  i$  their  duty  to  add  tt 
^e  in  veotorjfp  ot^  wl^ch  tbe  average  ihatt  be  made  on^t 
to  the  cfisditors* 


HevhLondm  County^  March  Term^  A.  D.  l^9^* 

WUIiams  verf.  Halfey. 

lii»i«aionon  A  CnbN  of  debt  on  bond  for  ^^200  dated  die 
bond  with  con-  X!\.  3^***  of  April  1789. 

defcndtat  '^^  defendant  plead  in  bar-^That  baTiag  prayed 

pleads  perfor-  oyer  of  faid  bond,  and  the  fame  being  read  it  had  the 
"^r***?^  following  conditions!  viz.  Whereas  faid  Williams 
^aXtSaffigni  fometimcpaffcd  gave  bond  jointly  and  fevcrally  witb 
a  breach  in  Jofeph  Woodbridge,  who  is  cotuinedin  gaol  on  an 
particular-  execution  in  favor  of  Michael  Price,  for  ^  1 75-1  t-f 
wfi^^fl^  lawful  money,  to  the  flieriff  of  faid  county,  that  die 
^  peffbnned  ^^'^  Woodbridgc,  fliould  abide  a  faithful  prifener  on 
ki  the  paitka-  faid  execution,  &c.  and  whereas  *^tbe  faid  Halfeyhatb 
lar  affigDcd  as    agreed  with  the  faid  Williams  to  take  the  one  half  of 

Jh^'Stiff      ^'*^  ^^  °'"  ^^'^  '^"'^  i^^"^^y  ^**  ^""'^  Wmiams.  Now 

demurrs,  judg-  if  f^i^  Williams  (hall  never  be  put  to  any  coft  or 

mem  muft  be    damaee  on  account  of  his  giving  faid  bond  j  or  if  he 

lorthe  defend-  Q^^Yi  finally  become  obliged  to  pay  the  fame ;  and  then 

■*'•  the  faid  Halfey  (hall  .pay  to  faid  Williams  the  one 

half  of  the  fam  that  fliall  be  recovered  againft  hiin» 

and  half  of  the  coft  arifing  thereon,  then  fiud  ohliga- 

don  is  to  be  void.     And  the  defendant  fa js  that  he 

hath  at  all  dm«8  kept  and  perfbrmed  the  condidMir  of 

faid  bond* 


/ 
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'  Tke  plaintiff  repKed-**That  fem  after  ezecutistg 
laud  bend  Ae  faM  Woodbridge  put  into  the  handa  of 
Ac  defendant  an  order  on  Robert  Wtntbrop»  for 
j^ioo  lawful  money,  whkh  wa$  accepted  and  paid } 
alfo  he  pat  into  bis  hands  good$  and  metchandize  to 
^e  amoiint  ef  £if$  lawftil  iMMf^  which  were  de* 
Irrered  by  faid  Woodbridge,  and  received  by  fatd 
Halfey,  fcft  the  purpofe  of  payii^  laid  debt  to  faid 
Price,  a^  indemnifying  laid  Witfiiamis  and  faid  HaU 
fey^  agftinft  thair  fatd  bond :  That  the  defendant  re^ 
gsurdleia  of  hia  duty  contorted  £iiid  money  and  goods 
to  his  own  ufe  i  and  that  the  plaintiff  hzth  been  fued 
on  £iid  bond  to  the  Iheriff/and  judgment  recovered 
againft  him,  for  j^aoo  which  he  has  been  compelled 
IP  pay,  and  the  defendant  has  paid  no  part  diereof  . 

The  defendant  rejoined — ^That  before  the  date  of 
the  plaintiff's  writ  he  made  full  payment  of  one  half 
of  the  debt  and  coft  recovered  by  the  flieriff  againft 
die  plaintiiF  on  f^id  bond.    Plaintiff  demurred. 

Judgment — ^That  the  rejoinder  of  the  defexUlaut  is 
fbfficient. 

By  ftbe  court — The  defendant  in  hia  plea  and  re- 
joinder dire^ily  avers,  that  he  has  kept  and  performed  * 
the  condition  of  faid  bond  and  hath  in  fad  paid  one 
half  of  the  debt  and  coft  recovered  by  the  flicriff 
againft  the  plaintiff,  on  faid  bond,  which  by  the  de- 
murrer is  admitted.  And  the  plaintiff's  replying, 
thatr  the  defendant  had  received  of  faid  Woodbridge 
money  and  goods  for  the  purpofe  of  paying  faid  debt, 
which  he  had  not  applied,  only  fliews  that  the  plains- 
tiff  or  faid  Woodbridge  may  recover  againft  him  fa 
foiae  other  a£HoQ  for  faid  money  and  |[oodi,but  can- 
not gm  the  plaintiff  a  right  to  recover  m  this  action. 

iiCniuei  L^nb  verf.  Sharp  Smith  afid  Wife. 

ERROR  to  reverie  a  judgment  of  the  comity  ered  oo  aj^ 
court,  an  an  wQdon  brought  by  Smith  and  wife  cj,  which  wis 
againft  Lamb»  dedaring  that  David  Lamb  on  die  <>>];J«'«d  l>7  the 
6th  of  July  A.  a  1771,  made  his  wiU  and  pve  to  ^[^1„^^ 
his  two  fons  John  and  the  faid  Lemuel^  all  his  eftate  eft. 


after  the  deceafe  dt^Ceoohd^niaBrrage  of  his  wife,  to 
be  dindcd  as  follows,  viz.  &c.  to  Betfey,  the  wife  of 

,  (ndSharp^Smitbra  )^cf  a^-€BUows,  Amu  1%9/t 

and  bequeath  to  mj  iiegro  womaOs  BedCey,  her  ff ee- 
dom  in  fix  months*  aft^  ipy  4eceafe.  I  aUb  ^ive  to 
faid  negro  woman  Betfey,  twelve  pounds  lawful  mon*- 
ejy  to  be  put  to  inteteft  under  the  care  of  the  Rev. 
A.  Rofleter  aifd  to  be  bjf  ')imr  (feaAt  o^t  to  faid  Bet- 
fey*s  ufe,  at  his  dlfcr^ton,  i%  her  circumftances  fliaH 
xtquire,  to  be  paid  equally  by  mj  fbnr  Lemuel  and 
John  Lamb,  widiin  one  year  after  my  deceafe.  The 
teftator  died  in  0£t.  A.  D.  lyyr'  and  faid  will  has 
been  duly  proved  and  approved,  and  the  defendant 
accepted  of  faid  cftate  riven  Mm  by  tiie  wfll  afore* 
faid,  Which  was  worUi  £800  lawful  money,  and 
thereupon  he  became  liable  to  pay  one  half  of  fail 
legacy  gj^^n  to  iatd  Betfey  in  faid  will  and  being  lb 
li^Ie  afliimed  and  promifed  to  pay  faM  half,  beSn^; 
f6  and  the  intereft  thereon,  from  anct  after  one  ye^ 
from  the  death  of  the  teftator,  ice. 

To  this  declaration  a  general  demurrer  was  givent 
and  the  county  court  gave  judgmetitthaf  the declara* 
tion  was  Aifficient  and  for  the  pMndA  to  recovet 
^e  fum  of  j^  1  s-  r  jH^  damages  and  eoft. 

^  £ai»n  aifigned— r  I  •  Tim  the  d<;cluation  was  infu{.. 
ficieat.    ad.  Th^  fai4  court  gave  too  gr4;at  a  fum  ip 


'  Judgmentof  the  county  eourt  affirmed.  Thele^ 
acy  is  given  to  faid  Betfey  to  be  paid -by  the  dbftn^ 
ant  and  faid  John  in  equal  moieties  within  one  jdk 
^f  ter  the  deceafe  of  die  teftator,  and '  to  be  put  upd|i 
intcrcft ;  if  they  negle&ed  to  pay  it  by  the- time  diev 
ought  to  pay  th6  intereft.  Mr.  Rofleter  was  slp- 
jpointed  bv  the  will  a  kind  of  fnperintendant  or  gual^ 
dian  to  faid  Betfey  as  to  this  legdkcy,  but  had  no  IdifA 
of  intereft  in  it.  His  accepting  or  refuGng  the  truft 
^an  hiifeiip  efedupontl^eaesrs  won^'af}|tfreftiai<« 


...        .      .v> 


T7  RROR  td  "Ti^ttarft  l^^lrfgiiiailt'Of^  tfcV  ebunt]^  Ab  emneeut 
WTa  court  itkttn  ^iimiipOA^'Timt^f\*£l^  AiteA  judgmtnt  upcm 

faid Curtis.     -^-    ^^--   r^dr..V.  .       ^^'SSe'Toic 

To  which  action  the  defendant  plead  in  b^tj  that 
laid  note  was  C3i<:cutcd  and  ^^Uvered  into  the  hatidf 
of.  Jofsph  Ifliamj  juftke  of  the  peace*  for  the  fole 
purpofe  of  conf  effing  judgment  upon  to  the  plainiiiF| 
^bich.faid  juflke  was  to  take  and  make  a  record  of 
mrliichwas  accordingly  done  and  faid  judgment  was 
left  iia  the  hands  of  faid  Uhami  Jofeph  WLEliam&  and 
Winiam.  Hubbard  arbicrators  between  faid  parties 
for  them  tp  difpofc  of  to  oblige  the  faid  Curtice  tQ 
abide  andjpt^rform  the  award  they  ihould  make  ^  and 
ihat  excfpition  fhould  iflue  for  the  fiim  aws^rdcd  for 
liim  to  paj^iSnd  110  more  ;  and  that  Judgment  ha^ 
been  rendered  upon  faid  note  and  the  fame  is  not  ob- 
ligatoiy  upon  him. 

.  Thc^plaintiffi^epli/edr  that  faid  note  was  delivered 
to  the  plaii^fFf^  the  ^ui^pofe  of  Xecuring  th^  pef- 
formanceof  tb^awiud  faid  arbitr^itors  flipuld  make» 
and  a  judgment  was  confeiTed  upon  itbeforeXaidjuf- 
fice  Ifliam  for  fhat  purpofe^,  by  the  defendant ;  and 
laid  arbitrators  made  and  pubKflied  their  award  in  ' 
the  premifes  purfuant  to  their  inftru6lionS|  in,  which 
tEey  awarded  the  (aid  Curtiqe  to  pay  to  faid  Scovel 
^  1 7- r  I -6  in  full  of  aU  demands,  which  the  defend- 
ant had  neter  performed — and  the  defendant  Ij^y  a 
writ  of  error,  had  procured  the  judgment  of  juftice  * 
liham  by  confeiEoii  on  faid  note,  to  be  reverfed.and 
let  afide,  and  thereupon  faid  note  was  delivered  to  the 
plaintiff  to  take  benefit  of  and  enforce  a  performance 
«f  £iid  award  by  the  defendant,  for  which  purpofe  it 
was  executed. 

The  defendant  rejoined  and  affirmed  over  hit  plea 
and  traverf^d  without  that  that  faid  note  was  made, 
executed  and  delivered  to  the  plaintiff  to  enforce  a 
performance  of  the  award  faid  arbitrators  (hould  make 
hk  the  flsatters  fubmitted. 
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And  the  plauHiff  for-rcjcniied  and  affirmed  that  k 
was  executed  and  delivered  to  the  plaintiff  for  the 
puf pofe  of  fecunag  a  pjerformance  of  the  a>rard  flud 
arbitratovt  flioald  make.  On  which  the  parties  wete 
at  iiae  to  the  court. 

The  court  found  that  the  defendant  did  execute 
and  deliver  faid  note  to  the  plaintiff  for  the  purpofe  of 
iecuring  a  performance  of  the  award  (aid  arbitrators 
fliould  make,  and  that  judgment  was  confeffed  UpoQ 
ir,  which  had  Gnce  been  reverfed,  as  the  plaintiff  in 
his  reply  and  Air-rejoinder  had  allcdged  and  that  die 
plaintiff  recover,  &c. 

Errors  affigned^^ift.  That  die  plaintiff's  repty  and 
fur-rejoinder  were  infufficient.  ad.  That  fsud  coun- 
ty court  nuftook  the  law. 

Judgment  of  the  county  ^ourt  affirmed.  The  re* 
verfing  of  the  judgment  of  the  ju(Ucc  upon  (aid  note 
for  error,  placed  &i  note  in  the  fame  fituatloii  it  \fa9 
before  any  judgment  was  rendered  Wpon  it;  wj^lcb 
the  county  court  have  found  to  have  Deen  made  and 
Mivered  for  die  purpofe  of  enforcing  a  peiforlkiaBce 
of  faid  award. 

r 

Monroe  and  Wife  wrf  Maples^  &c. 

HaflMBd  a&d  A  CTION  of  the  caie,  dedaxing  that  the  defends 
wife  csoDot  jCjL  ^°^  confpired  together  and  canfed  the  plain* 
join  m  aa  ac-  ^iffs  to  be  profecttted  falfely  and  maliciouflyy^  for  aid- 
^rj damcto^  ^8 ^^  affifting one  Valet  to  commit  an  afianlt and 
the  huibuid.  •    rape  upon  the  lK>dy  of  M.  MapUs,  &c«  &c.  whereby 

they  were  put  to  great  trouble  vexatkm  and  coft^  tt» 

their  damage  j^5(^. 

Plea  in  abatement — ^Thathufband  aftd  wifecanno( 
join  in  an  adion  for  an  injury  done  to  the  huiband 
as  well  as  the  wife,  but  for  that  he  mud  have  an  ^C- 
tion  by  himfelf. 

Judgmen^— Plea  in  abatement  fofficient« 


r 


2d  AUCH  tBRMt   A.D.tj^i.  ^^ 

BlAaldtgttoTii  £fq^  judge  of  pirbbate  wrf.  Man. 

ACTION  upon  an  adminiftratibn  bond,  default*  intereft  allow- 
ed, heard  in  damages.    The  creditor  had  rc«»-  «^.  ^^  *".*d- 
cbvercd  judgment  agaiiril  the  adminiftrator  «pon  ti  J^^^'JJi 
fcire  faciafl  and  had  execution  to  be  levitd  and  fatif-  the  boodUinaa. 
:fied  of  his  proper  g<>od  v  &c.  which  execution  ha4 
been  returned  mn  efl.    The  creditor  claimed  intereft 
tipon  his  debt  from  the  time  of  the  judgment  on  the 
Ccife£acia8. 

By  the  court — ^Ihtereft  is  to  be  computed  from  the 
tad  of  66  days  from  the  date  of  faid  execution,  upofi 
the  grouiid  that  the  bondfman  conges  in  the  place  of 
the  adminiftrator,  ti^ho  in  confideration  of  law  has 
had  the  ufe  of  the  money. 

town  of  Lilbon  verf.  Town  of  Franklin. 

ACTION  «f  the  cafe  for  fupporting  one  Hannah  r^^-  '^  ^ 
Tr&cy  and  her  children,  the  wife  of  Samuel  town  n^re 
Tracy,  whom  the  town  of  Franklin,  on  the    1 5th  of  thaa  one  year. 
Bee.  A.  D.  1791  caufed  to  be  tranfportcd  to  faid  "J^J^^^ 
town  of  Lilbon,  demanding  £2^  damages.    Plea —  wiSnotobtSn 
Not  guilty.    Iffue  to  the  court.  a  fetaeiBcnu 

The  ftate  of  the  cafe  was — Said  Samuel  Tracy  was 
born  in  that  part  of  the  ancient  town  of  Norwich^ 
which  BOW  was  Franklin.  Some  years  before  A.  D» 
1786  he  renx)ved  to  that  part  of  faid  ancient  town» 
which  now  was  Liibon,  and  refidtd  there  two  or 
^ee  years.  In  A.  D.  1 785  he  removed  to  the  town 
ef  Mansfield ;  in  A.  D.  1786  the  ancient  town  ctf 
Norwich  was  <livided  by  a^  of  the  general  affemUy 
ifito  four  towns,  viz.  Norwich,  Franklin,  Bosrafa  and 
I<ifbon.  In  April  A.  D.  1787  faid  Samuel  returneil 
from  Mansfield,  not  having  gained  a  fettlement  there, 
to  the  town  of  Franklin,  and  there  refided  more  than 
♦nc  year  withoul  being  warned,  ^n  June  A.  D.  1 7 jo 
lie  removed  to  Walpoie  in  the  ftate  of  New-Hamp- 
Ihire  and  returned  in  Sept.  A.  D.  1791  without  ha-* 
ving  gained  a  fettlement  there.  The  zQ,  of  aflembly 
dividing  the  ancient  town  of  Norwich,  is  that  Frank* 
lin,  Liibon  and  fiozrah  fliall  take  to  diemfelves  and 
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maiiitain  tbdr  propordon  of  tbe  poor  people,  now 
fupported  or  affifted  by  faid  town  of  Norwich,  and 
fhall  receive  and  acknowledge  their  proportioB  of 
thofe  inhabitants  of  faid  town  of  Norwich,  who  now 
dwell  in  other  places  by  permiffion,  certificate  or 
otherwife,  and  (hall  be  hereafter  returned  as  legal  in- 
habitants of  faid  ancient  town  of  Norwich,  and  fhall 
bear  their  proportion  of  the  expenfes  which  flull 
arife  on  fuch  inhabitants  when  returned  as  aforefaid. 

The  poor  of  (aid  ancient  town  who  were  returned 
after  the  diviiion  aforefaid,  wem  fupported  at  the 
common  expenfe  of  all  the  towns,  according  to  their 
feveral  proportions,  until  the  aoth  of  Jan.  A.  D.  1 79 1, 
when  the  ancient  town  of  Norwich,  comprehending 
all  (aid  new  towns,  voted  and  agreed,  that  the  inhaU- 
tants  of  faid  ancient  town  who  were  abfent,  out  ofjt 
at  the  time  of  faid  divifion,  viz.  in  May  A.  D.  1786, 
(hould  be  inhabitants  of  fuch  town  or  towns,  within 
the  limits  of  faid  ancient  town,  which  now  coiapre* 
hends  the  place  of  their  laft  rcfidence,  before  (aid  Vi- 
Ti(ioQ.  On  the  1 5th  of  Feb.  A.  D.  1 79 1 ,  the  town 
of  LUbon  voted  to  accept  all  fuch  inhabitants  of  £dd 
ancient  town,  who  were  abfent  as  aforefaid  at  the 
time  of  faid  diviGon,  and  whofe  laft  place  of  refidence 
in  faid  ancient  town,  was  within  the  limits  of  f»d 
Ltibon,  and  had  not  gained  a  fettlement  in  any  other 
town  ;  that  faid  Tracv's  wife,  &c.  became  chargea- 
ble and  was  removed  oy  order  of  ftud  town  of  frank- 
lin to  Lifbon. 

The  court  found  that  the  defendants  werei^. 
guilty  and  gave  judgment  for  them  to  recover  their 
coft,  upon  the  principle  that  although  faid  Tn^ 
dwelt  in  the  town  of  Franklin  more  than  a  year» 
without  warning,  after  he  returned  from  Mansfifbl 
in  April  A.  D.  1787 ;  yet  during  the  whole  of  tf|at 
time,  he  was  conddered  as  one  of  the  poor  of  faid  an^ 
cient  town  and  fupported  at  the  common  expenfe  of 
aH  the  towns,  and  fo  not  in  a  fituation  to  be  removed 
or  to  gain  a  fettlement  by  commorancy  ;  and  his  laft 
place  of  re(idence  in  faid  ancient  town,  before  the  di- 
vifion, was  within  the  limits  of  th«  prefcnt  town  of 
Liibon, 
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Hott  verf.  Bofwiict;  /^ 

CnON  of  account.    Pica— Not  WJiF  w»l  A  party  wM 
rcceivct.    Muc  to  the  jury.  .♦    Talttr^ 

The  defcndsint  oficied  to  go  into  the  particulafs  of  ^^^^'^ 
^fiaecounl,thcreh]r  to  prove  that  he  wsls  nothing  in  tohUoSfc^ 
stfTcar  ibut  oot  gloved  by  the  court  \  he  then  moved 
tp  stlter  hit  pleai  and  plead  that  he  hadfullj  accounted 
in  order  that  he  might  diew  that  he  wa^  not  in  aneair. 

"  By  the  court — ^The  altcirationcannottepcrWtted 

for  Ac  reafons  fuggefted  i  for  it  is  the  proper'feufi- 

nefs  bf  auditors  to  examine  and  adjuft  the  accounts^ 

'.^rhi^h  the  court  and  jury  tiever  undertake  to  dd/!n 

an  a£^io|i  xi  this  naturei 

^(Q^ttle  ^e^  Ouftin,  adnpniftrator  of  Thomas 
r  .  ^  '  Guftia* 

JJtVKf^t^m  F^^«    Said  Thomas  died^  hiB  The  denial  of 
L  ^98V•<h€,-^agpeUec^tDok  adminiftfation4:)n  his  the  court  of 
«,7epre^te^itj^feWi|t,and  had'cc^  5?^l^,!Lf- 

:  ^jgpoint^yMi^fomAzBd  repprtcd  only  ^9  to  be  due  Tr^LtioaJe^is 
,lfamif^id.«ft^te|  theappe^eebeing.heir  to  hit  father  «mi,difaffini0d. 
.fokiii^.eftat«ii  became^ bankrupt  and  abiconded: 
^^iratt^e^^emg  s|t  NoxaScoi;}^  whep  thefe  trs^af^ions 
i|ppk  pljicet  did  not  exhibit  bis  debt  to  faid  coinpiifi^ 
.  ^08U^&  \  r>¥ft9^  hi^  return  into  the  United  States*  he 
(ued  faid  ;adininiihator  and  recoyexed  a  judgment  for 
his  debt,  alledging  that  there  was  a  plexitif ul  eftate 
ef  faid  deceafed  to  pay  faid  debt ;  and  moved  (aid  court 
'  •f '  probate  io'  recal  faid  letters  of  adminiftratioii 

rmted  to  the  appellee*  and  to  grant  adminiftration 
honitrum^  to  Roger  Grifwold*  £fq.  i^pon  the  eftate 
;  tf'fiiicf  Thomas,  deceafed  \  which  faid  court  of  pro^ 
'  bate  refufed  to  do  from  which  this  appeal  was  taken* 
■  )B^  the  otder  of  probate  difaffinkied  without  coft* 


CTION  on  note  for  r  107  ftate  fecurities,  pay-  Value  of  pob- 

-   of  Jl'-     '^     r^    •^^.       Tsl    he  fecurmct 


/\.  able  on  the  15th  of^uly,  A.  D.  1791.    P'e.  ^Si^^^Uie 
ia|Q}ted^llie  iecunties  fet  at  14/  on  the  pounds  the  time  when 
taitttc  a|  the  time  when  payable.  payable. 
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Williams  verf.  Stanton^  Ut. 

An  accord  nM  TT  RRCTR  to  revcrfe  a  judgment  of  the  coiibty 

executed  no       f^  court  in  a£lion  brought  by  faid  Williams,  as  a 

liartoana<aioii  deputy  (hcriff,  againa  faid  Stanton,  &c.  declaring 

upon  a  receipt.  ^^^  ^  certain  receipt  executed  by  the  defendants, 

wl  erein  they  acknowledge  the  receipt  of  a  quantity 

6f  goods  taken  by  the  plaintiff  upon  an  execution  in 

favor  of  the  ftate,  againft  one  Rathbone,  &c.  whick 

goods  they  promifed  to  deliver  to  the  plaintiff  at  the 

>    ^.  ^JP^  P^^  ^^  ^^^  ^"^  of  twenty  days;  atledging  that 

t£e  defendants  had  not  performed  their  promife. 

P)ea  in  bar — ^That  it  wasaccorded  and  agreed  byand 
between  faid  Rathbone»  one  of  the  debtors  in  faid  exe- 
cution, and  the  plaintiff;  that  if  he  would  deliver  to  the 
plaintiff  at  the  fign  po{l25piecesof  chintz,andbid^i5 
for  them;  and  pay  him  his  fees,  the  plaintiff  would  ac- 
cept thereof  in  full  fatisfa^ion  for  his  part  of  fai^  qpce- 
cution ;  faid  execution  beingfor  ^40,  averring  that  faid 
Rathbone  tendered  faid  25  piecesof  chintz  to  theplain« 
tiff  at  faid  fign  ppft,  and  alfo  his  fees,  and  offered  t^ 
bid  ;^  1 5  for  them,  all  which  the  plaintiff  refufed.ta  rp^ 
ceive. 

'  The  plaintiff  traverfed  the  pica  in  bar,  upon  wMch 

the  parties  were  at  iffue  to  the  court ;  the  court  fonnd 
die  fa£bs  as  fet  forth  in  the  plea  in  bar,  and  gave  judge- 
ment for  the  defendants  their  coft 

Error  affigned — ^That  the  iffue  was  immaterial;  that 
judgment  ought  to  have  been  for  the  plaintiff. 

Judgment — Manifeft  error ;  for  the  reafon  af&gned 
rn  error  ;  an  accord  or  executory  agreement,  not  ex- 
ecuted can  be  no  bar  to  the  a£tion  upon  tlie  receipt. 

Petition  of  Ruth  Butler,  an  infane  perfon,  by 
her  overfeer  appointed  by  the  Seledmen. 

IT  was  determined  by  the  cpurt — ^That  an  in&ne 
perfon  is  not  a  proper  fubjefl  to  have  an  overfeer 
appointed  by  the  fele^men ;  but  the  law  provides 
that  fuch  perfons'  (hall  have  a  conferyator  appointed 
by  the  county  court. 
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MkUle/ex  County^  Jtdy  Term^A.  D.  1792. 


Hon.  EUPHALET  DYER>  Esq^.  chief  judge* 
ANDREW  ADAMS,  Esq^        "> 
JESSE  ROOT,  EsQj,  f   „„.«.. 

CHARLES  CHAUNCY,  Esq.     C  J"^^*'' 
ERASTUS  WOLCOTT,  Bsq^  3 


S.  Tittts  Hofmer^  Efq.  adminiftrator  on  the  cT- 
tate  of  General  Parfons  verf.  Merrianu 

ERROR  to  rererfe  a  judgment  of  the  county !»»  aaioa 
court  in  an  action  brought  by  faid  adminiftra-  bro't  by  an  ad« 
tor  againft  iaid  Mcrriam,  on  a  note  of  hand,  dated  ^J^f^^ntrf- 
thc  29th  of  January,  A.  D.  1787,  for  ;^i9-i3-44  tateonawte,' 
payable  to  faid  General  Parfons  by  the  ilt  of  Nov*  againft  acred- 
then  next,  with  the  lawful  intereft ;  demanding  ^^30  '^^^^^  'j^J^* 

^«m*g«-  tte'cilirV^iU 

Plea  in  bar— That  the  eftatc  of  faid  Parfons  was  ^^^^^  [j^ 
itt>refented  and  found  to  be  infohrent  \  that  faid  Mer*  oommimonert 
vik/n  exhibited  to  the  comxniilioners  appointed  to  ex-  to  be  due  on 
iunine  tJie  claims  of  the  creditors,  a  debt  due  to  him,  |>«>k  againft 
by  book  from  faid  Parfons  of  ^^  11 -6-1  ;  which  was  ^Yc'judg^t 
allowed  by  faid  commifBoners,  in  their  report  to  the  for  the  remain^ 
court  of  probate  \  which  in  contemplation  of  law  is  a  <^^« 
payment  of  fo  much  on  faid  note,  and  ought  to  be 
offset  accordingly  ;  and  for  the  refidue  of  faid  note 
the  plaintiff  ought  to  recover.  The  plaintiff  demurred. 

The  county  court  gave  judgment  that  the  plea  of 
the  defendant  was  fumcient,  for  the  fum  of  j^i  1-6-1, 
and  that  the  plaintiff  recover  for  the  refidue  of  tl^e 
note. 

Errors  affigned — ift.  That  the  commiflioners  did 
not  make  the  offset,  ad.  That  the  allowance  of  faid 
debt  by  the  commiflioners,  was  not  conclufive  upon  the 
adminiftrator.  3d.  It  does  not  appear  that  (aid  ar- 
ticles charged  on  book  were  delivered  in  payment  of 
faid  note.  4th.  That  the  county  court  as  a  court  of 
laWf  was  incompetent  to  make  the  offset. 

Judgment — ^That  there  is  nothing  erroneous  in  the 
judgment  complained  of. 
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Bf  the  cDuit^Hie  tnfauHR  of  cbiBUfli  tell  eiftt 
where  mutual  credit  it  giVea  is  the  fam  due.  The 
commiflioners  on  an  infolvcot  eftate  wUl  -aUow  and 
report  the  debt ;  whidi  imift  be  oivetby  the  court 
in  the  aAion  againft  the  creator,  <iriicft  he  owed  the 
deceafed  more  than  the  deoeafed  "OWtA  Iuikn»  for  it 
would  be  inequitable,  thtt  the  iuIttitiiftradtMr  Ihoiild 
recover  the  whole  Turn  againil  the  creditor,  and  the 
creditor  take  only  the  tiverage  upon  Ms  ddn  \  "toA  dft 
'admimftncor  is  a^  libeity  to  oomeft  Ha  ^is^ftion,  the 
allowance  made  by  the  commifEoners.  Vide  Hofimer 
tr/.  Biattk,  HaddsHBy  Dec.  tens,  :A.  D.  1791. 

Be&jsonbi^Ilo^rard  ^onf.  Miller. 

aS6tc  fadat   TT*  RROR  to  veverfe  a  judgmeiit  of  file  w\mty 
againft  the        f  ^  coutt,  in  a  fare  facias,  brought  by  Miller  vs. 
ttuftbl^Wt     H^a^**  I  declaring,  that  the  plaintiff  prayed  out  a 
within  twelve    ^i^^  of  attachment  againft  B4iijttniiniIowanl,']iu.  of 
months  from     Providence,  in  the  ftatt  Rhbde-Iflftndt  dated  the  ityth 
r^^^g*^    day  of  March,  A.  D.  17M,  retutnaUc  before  the 
^u^gmcnt.         oounty  court  holden  at  Middktown,  in  MiddkCot 
county,  on  the  zd  TueMay  of  Nor.  A.  D.  1788  $  hf 
which  the  body  of  the  faid  Benjamin,  ]un.  was  ai>- 
tached,  and  faid' Benjamin  Howard  gare  bend  in  tfar 
fum  of  ^60  to  the  (heriff,  to  be  paid  upon  condition^ 
that  faid  Benjamin,  jun.  flioukl  fail  to  appear  before 
faid  county  court  and  anfwer  to  (aid  (uit^  that  (aid 
writ  was  duly  returned,  and  faid  a£kion  was  continued 
to  the  county  court  holden  at  Haddam  in  faid  county 
on  the  I  ft  Tuefday  of  April,  A.  D.  17S9;  when  and 
where  faid  Benjamin,  jun.  made  default  of  appearing, 
and  judgment  was  entered  agamft  him  in  faid  adion  i 
for  the  plaintiff  to  recover  the  fum4>f  ^  ]$»7  debt  and 
coft ;  that  execution  was  taken  out  en  faid  judgment 
for  the  fums  contained  therriu,  dated  the  aoth  of  Ap 
pril,  A.  D.  1789,  and  delivered  to  a  proper  officer  to 
ferve,  &c.  who  made  return  thereof  with  his  eodorfi»- 
ment  thereon,  d^ted  the  i6tli  of  June,  A.  P.  9jSp; 
that  he  had  made  diligent  fearch  withm  his  freeing 
but  could  find  neither  perfon  nor  eftate  whereon  to 
levy  faid  execution,  &c.  and  that  faid  judgment  and 
faid  bond  ren^ned  unfatisfied  and  unpaid :  Tnfther 
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ftlle(lKing<liat''ftid  Beii|amiiit  jun,  brought  a  petition 
ftr  a  new  trial  in  faid  caufe  to  the  county  court  hol- 
dletiat  faid  MiddTetownon  the  2d  Tuefday  of  Nov. 
A.  V.  17^9  ;  which  was  continued  by  the  procure- 
ment of  faid  Benjamin  Howard,  to  the  adjourned 
court  in  Dec.  A.  D.  1790,  when  it  was  negatived  j 
{^raying  for  a  reniedy  againft  the  bail  j  writ  dated  th^ 
ift  day  of  March,  A.D.  1791. 

Plea  ia  abatement— That  a  fcire  facias  did  not  lie 
en  a  fhcnS^B  bail  bond.  Jjudgment-**Fle»  infuffi* 
cient.  ♦ 

The  defendant  then  plead  in  bar— That  more  than 
twelve  months  had  elapfed,  from  the  time  of  render- 
ing final  judgment  in  faid  adion^  to  the  date  and 
Impetcation  of  the  plaintiff's  fcire  facias,  and  by  the 
-ftatute  entitled  an  .a£l  conceming  bail  in  civil  and 
criminal  caufes,  the  plaintiff  was  barred*  Demurrer 
to  the  plea. 

Judgment  of  the  county  court — That  the  defend- 
ant's plea  was  infufficient. 

£rror$  affigned — ift.  That  a  Icire  facias  doth  mot 
lie  on  a  iheriff 's  bail  bond.  2d.  That  the  county 
court  ought  to  have  adjudged  faid  plea  in  bar  fuffi- 
eient,  and  given  judgment  for  the  defendant  to  have 
recovered  ms  coft» 

Judgment — ^Manifeft  error ;  for  the  laft  reafon  af- 
figned. The  court  made  no  decifion  upon  the  firft. 
'Hie  ftatute  is  peremptory  that  the  fuit  againft  the 
bail  muft  be  brought  within  twelve  months,  and  not 
after ;  and  the  petition  for  a  new  trial  and  continu- 
ing it  along  in  court,  was  qo  bar  to  the  plaintiff's  fu- 
ing  out  his  fcire  facias. 

Bow  verf.  Sheriff  Parfons.  t^"^^' 

A   CTION  for  the  efcapc  of  Gordon  Whitmore  i^J'^'J^g^ 
J\^  from  gaol,  who  was  in  prifon  upon  an  execu-  jury,  nor  fuflev 
tioinbrj^  57-14-4  debt  and/ 24*4  coft.  The  defend-  themtocoa* 
Mt  plead  that  he  had  made  Udl  payment  of  the  exe-  ^5^^Tu  "^  ^7 
cution  before  the  date  and  mxpetKattoo  of  toe  jdaiiir  ^^^r  confide 
t^'<§wut«  .tfUciothejttiy.  fratim 
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The  jury  found  a  verdi£k  for  tbe  plaintiff  ani 
j^79-i6-5  damages. 

The  defendant  moved  in  arreft  of  jadgment— That 
«ne  of  the  jurors  who  tried  fatd  caufe,  after  it  was 
committed  to  the  jury  and  while  they  had  it  under 
their  conGderation,  converfed  freely  with  feveral  per* 
ibns,  not  of  the  jury,  about  faid  caufei  and  fufiered 
them  to  conTerfe  with  him  about  the  fame.  The 
fa£ls  being  denied,  the  court  upon  inquiry  of  the 
evidence  found  them  to  be  true,  fet  afide  the  rerdid 
and  ordered  a  repleader. 

This  was  a  dired  violation  of  the  oath  of  the  jury* 
man,  which  is  the  principal  guard  placed  upon  jurpn 
in  this  ftate,  although  the  law  requires  that  they 
(hould  be  kept  confined  by  an  officer  until  they  in 
agreed  in  a  verdi£l  \  yet  it  has  ever  been  pradifed  for 
the  jury  to  adjourn  and  difperfe  to  their  quarters,  and 
if  they  are  fuffered  to  enter  into  converfation  rcfped^ 
ing  caufes  they  have  under  confideration,  with  perToad 
not  of  the  jury,  the  purity  of  trials  by  jury  would  be 
perverted  and  corrupted,  therefore  the  moft  vigilanC 
attention  is  required.  Vide  Dana  vs*  Robercsj  nart- 
ford  Sept.  A.I>.  1789. 

RuiTel  Lord,  adminiftrator  of  Samuel  Lord, 
ver/.  Benjamin  and  Auftin  Waterhoufe,  ex- 
ecutors of  Gideon  Waterhoufe, 
Money  extort-  qpn  RRQR  to  rcverfe  a  judgment  of  the  county 
lawful*?xccu-     r^  court  in  an  a&ion  brought  by  faid  Ruffcl,  ad* 
tion,ihaUbe     mimftrator  aforefaid,  againft  (aid  Benjamin  and  Auf- 
confi^tred  a     tin,  exccutors  aforefaid,  upon  a  note  given  by  faid 
SSr^"*^^^  Gideon  to  faid  Samuel  for  ^16-13^)  lawful  money, 
payable  on  demand  with  intcreft,  dated  the  ift  of 
June  A.  D.  1774.    Demanding ^^30. 

Plea  in  bar — ^That  having  prayed  oyer  of  faid  note 
it  hath  the  following  endorfements,  viz.  recites  them, 
among  which  is  one  in  thefe  words,  judgment  obtaun* 
ed  on  the  above  note  June  loth  1790,  before  me 
Thomas  Silliman,juftice  of  the  peace;  and  thede* 
fcndants  fay  that  the  plaintiff  fued  them  on  faid  note 
before  juftice  SilUman^  and  declared  upon  faid  note 
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ae  givrn  to  Samuel  Lord,  ieh.  an^  having  endorfed  it 
down  to  £6  he  recovered  judgment  againft  thenr 
upon  laid  note  before  faid  juftice  for  ^5-14-5  lawful 
money  damages  and  8/3  coft  $  upon  which  judgment 
the  plaintiff  afterwards  prayed  out  an  execution  on 
£ud  judgment  by  Elijah  Waterhoufe  ai&gaee  of  (aid* 
note  for  the  ^ums  therein  contained,  againft  the  propr 
er  goods  and  eftate  of  the  defendants  and  for  wan^ 
thereof  to  take  and  imprifoh  their  bodies — which  ex-r 
ccution  was  delivered  to  William  Warner,  conftablei 
and  on  the  17th  of  Auguft  1790,  faid  Auftin  paid 
faid  execution  to  faid  conftable  and  the  fame  was  en- 
doffed,  fatisfied  and  the  money  paid  over  to  the  plain- 
tiff. 

Plaintiff  replied— That  faid  Elijah  Waterhoufe^ 
'when  he  delivered  faid  execution  to  faid  conftable^ 
iitc&eA  him  to  levy  it  on  the  body  of  faid  Benjamin 
Auftin  if  eftate  was  not  to  be  found,  and  faid  confta- 
ble  did  levy  faid  execution  on  the  body  of  the  faid 
Auftin  and  held  him  four  days,  and  was  about  to 
commit  him  to  prifon,  and  faid  Auftin  to  avoid  being 
iniprifoned,pa.id  faid  execution  to  faid  conftable,  who 
paid  the  fame  to  faid  Elijah  ;  that  faid  execution  hath 
been  no  otherwife  paid,  and  that  faid  Auftin  after- 
wards commenced  his  a£kion  againft  faid  Elijah  for 
faid  wrongful  imprifonment  to  the  county  court,  held 
on  the  fecond  Tuefday  of  Nov.  1790,  alledging  there- 
in that  faid  Elijah  held  him  as  aforefaid  until  he  paid 
j^i5  lawful  money  for  his  releafe,  demanding  ^50 
damages  ;  which  caufe  was  appealed  to  the  fupcrior 
court,  before  which  faid  Auftin  recovered  in  faid  ac- 
tion ^p*o-o  lawful  money  damages  and  his  coft ; 
which  judgment  has  been  duly  paid  and  {atisfied. 

"The  defendant  rejoined — ^That  faid  Ruffel  Lord  re- 
covered judgment  againft  faid  Benjamin  and  Auftin 
as  executors  aforefaid  upon  another  note,  which  was 
affigned  to  faid  Elijah  for  the  fum  of  ^3-16-10  dama- 
ges and  coft  5/1 1,  before  juftice  on  the 
aSth  of  May  A.  D.  i7S)o.  Alfo  a  judgment  on  book 
for  ^1-16  debt  and  8^  coft}  on  both  which  judg- 
ments faid  Elijah  took  out  executions  in  the  name  of 
faid  Rttfiel  Lord  as  aforefjud^  for  the  .fums  therein 
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contained;  wludht^etecottofli^^XFertagaiaft  i!ud Ben- 
jamin and  Auftin,  execntora  aforcfaid,  to  Icry  of  their 
own  ptcp^^f^tsui  and  te  wut  thertoC  to  coitpiit 
their  peribas  i6  pviCM}  bodi  jwtkieh  canevftMns^W^ 
Wy  the  dire^^ioA  of  At  faid  Elijah^  levied  by  Ciid  ^a« 
ftaUe  Wam^isop  thlt  body  of  faid  Aufttn  wilb  fldi 
other  ezecutioaa  on  faid  13th  of  Aog.  A«  D.  y19#^; 
and  to  prevent  his  being  committed  to  prifoii»tbe 
faid  Auftin  on  faid  feventeenth  of  faid  Au^  paid  aS 
three  of  faid  executions  to  faid  conftable  Waroef, 
which  by  him  was  paid  over  to  faid  Elijah,  thoHl&g- 
i^  of  faid  debts  ;  and  the  jary  in  die  a^ioo  of  blk 
imprifonment  bro«ght  by  fud  Auftin  againft  ^d  1- 
lijah  aforefaid,  did  not  allow  or  aflcfs  any  damages 
'  for  the  money  paid  as  aforefaid»  bat  .gaVe  d^wiuis 
only  for  the  fpecial  injury.    The  platnti^denaao^ 

Judgment  of  the  eonnty  eoaat*^-49Mt  dut  dic^ad* 
mnts  rejoinder  was  fufficient*.  it);      -on 

Errors  afljgncd— ift.  Tb^t  the  note? on  wlfltJb^^^c* 
and  the  note*oo  which  faid  fi^rmer  ju((^ment  wa^lje- 
.  covered,  doth  not  appear  to  be  the  (ame.  '  One^Was 
5  givepto  SamiicI  Lord  and  the  other  appears  to  hijrs 
.;been  givcv  to  Samuel  Lord,  fen.  2d.  tliat^tne 
money  taken  upon  faid  execution  was  unlawfully  iii 
.  tortioufly  taken  and  cannot  be  conGdered  as  a  d^« 
;  meat.  3d.  That  faid  Juftice  had  no  jarifcKCbioaro 
;  render  juidgment  on  faid  note,  it  being  for  ^i6-i3A)* 

—  ^JadgflMnlof  this  coart-^That  thera  ia  notbiiw  <f« 
roneous  in  the  judgment  aompl9MMf4rq|^  ;  It^oMpt 
appear  but  that  Samuel  Lord  and  Samuel  Lord,  bu 
are  one  and  the  fame.  The  note  by  tbe  plauntiff  *l 
declaration  appears  tQ  have  been  endorfied  down  cot 
fum  within  the  juftice's  jurifdidion.  It  alfo  appears 
that  ao  part  of  tbe  money  paid  upon  the  ezecutiona 
was  recovered  back  in  the  adion  of  falfe  imprifon-^ 
ment,  but  fecial  damages  only  for  the  injury;  and 
it  is  incompetent  for  the  plaintiff  to  fay,  that  the  mon« 
ay  the  defendants  paid  him  on  the  executions  ihaB 
not  avsul  them  aa  a  payment,  becaufe  he  extoxted  it 
from  them  in  an  ilkgal  and  tortious  naaw^cr* 
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Lewis  >M^  NSke. 

Cnom  of  defamation*    The  declaration  con-  Where,  in  a 
_  tainedftveral  coonts  fw  fcvcial  fcti  of  words,  a^S^'J.^' 
iome  of  which  were  fu£Bcient  and  fome  were  infuffi-  of  the  counts 
'  cient*    The  defendant  plead  not  guiltf  generally  to  areinfuffidenr, 
the  whde^    lOue  to  the  jury,  "d  there  is  a 

•'     ^  general  ver- 


Thc  jury  found  the  defendant  guilty  and  gave  ^^  ^r  t^c 

.  The  defendant  moTed  in  arrcft  of  judgment,  that  fJK^^^X 
fereralof  the  counts  in  the  declaration  were  cleaxly  thevenlidt 
Infufficient,  and  as  thererdi£l  Was  general,  it  did  not 
appear  to  the  court  but  that  the  defendant  was  found\ 
goSty  and  the  damages  given  upon  the  infufficient 
ipuntff  only. 

By  the  «coiirt»^The  motion  is  kifaflkientj  for  it  ia 

not  to  be  prefumed  that  the  jury  founded  their  ver-* 

di&  upon  the  infufficient  counts  ;  and  as  there  are 

feveral  counts  in  the  declaration,  which  are  well  and 

fiifficiently  alledged,  it  contains  fubftantial  grounds 

to  entitle  the  plaintiff  to  judgment ;  befides,  the  de«* 

.  fendant   might  have  demurred    to   the  infufficient 

eoimts*    The  rule  laid  down  in  the  books,  as  adopt* 

cd  in  Great*-Britain  to  the  contrary  in  civil  a£^ion8, 

appears  not  to  be  founded  in  good  reafon,  although 

the  fame  rule  in  criminal  a£tions  doth  not  hold,  (tot 

an  thofe  if  any  one  of  the  allegations  is  fufficient,  the 

defendant  is  holden)  yet  the  reafon  13  the  fame  in 

Mb  Kivil  and  criminal  profecutions* 
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Benedift,  &c.  adminiftrators  of  George  Nichob, 
T     ^      '      -   deoeafed^^  w/;^  John  Mfchote.        ^T 


&lj«  4^W V  A  CnOM  of ^cbtfnt  for  fuodrj  articles  df goods, 
zcctdi/it  by  the  Vj^  *^"  ^^kh  belonged  to  the  ^ftate  of  laid 
^J^^oth  Ccorge  dccqafed,  of  wliich  he  was  bailiff  and  receiver 
LwThfdc.  /Tpinjan-  A,D.  1784  toS^pt.  A.D.  1788  ;  to  pai* 
Icnda&t  rcf-  ot  (aid,  articles  the  defendant  plead  that  he  was  ncffX 
peaing  the  ]^ili^  and  receiver^  and  as  to  the  reft  that  b^  had  fut 
Scat's  ^^  ,V  ^<?counted-    Both  iflucs  were  put  to  the  jury.      " 

C^^«'i^.'  The  plaintiffs  had  cited  the  defendant  before  tbfc 
idcncTa^i^*  ^ulrt  of  pTobate  to  be  examined  upon-  oath  t6«dung 
lum,bDtthe  certain  property  of  the  deceafed,  concealed  in  his  pof* 
vholemnft  be  fefiion,  purfuant  to  the  ftatute  in  fach^cafe  pioynMf 
AdrfcnSLt  ^"d  offered  to  give  evidence  of  what  the  ilcfcndttit 
who  haa  milTed  cdnfefied  upon  that  examination.  '    .  <  .^' 

have  Uberty^to  By  the  court — ^Tbat  examination  was  of^ciall^ 
alter  it,  altho'    taken  and  may  be  given  in  evidence^  but  is  not  to  sf 

'  The  plaimSffs  then  read  that  part  of  the  esftlXRiH^ 
tibn  which  {he^w^  that  the  defendant  had  recti^^t 
the  goods  of  the  deceafed  and  objjdied  to- readit^ 
tlie  other  part»  whereby  it  appeared  Ihat  Jh^.  bad^ac- 
Counted  for  them.  * .    V  .: 

By  the  court—The  whole  muft  be  taken  togefh^r* 

The  defendant  finding  on  trialf  that  .fome  0(1% 

articles  chained  in  the  declaration,  to  which  he  had 

plead  fully  accounted^never  exifted,  he  moved  for  )&^ 

,£rty  to  alter  his  plea  as  to  tbemi  and  plead  that  He 

was  never  bailiff  and  receiver. 

The  court  admitted  it  to  be  done,  notwithftandiiig 
the  c^fc  yas.on  trial  to  the  jury.    Vide  tiiffjvs* 
f  Fitchi  Windham,  March  term,  A.  D«  1792.        }* ; 
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Anttmife  Coolr  aiid    Samtid  Woodru£f  verf. 
Truman  Atwaten 

'Wp  RROR  to  foveffe  a^jadgtneiittlf  «  joftice,  in  an  Theifluedtker 

Wl^  zGtion  of  indebitatus  aflumpfit,  brought  by  faid  of  law  or  faA, 

Atwjtfcr  W.Cook  and  Woodruff,  foigy:  '  joined  aiid  put 

'   ■     ^''  tothe€oim» 

*  Plea  in  bar— That  faid  Woodruff  had  an  ctecu-  "!"^^J*i- 

tion  againft  Grannifi  and  Morton  of  ArHiigton,  in  SwT  ^'"'^^ 

tte  ftatc  of  Vermont,  which  he  delivered  to  (aid 

Cook  to  levy  and  colle£l,  he  being  an  officer  \  that 

feid  Cook  levied  faid  execution  on  a  certain  horfe  of . 

faid  Grannifs^s  on  the  30th  of  Sept.  and  pofted  hitn 

40  b«  fold  at  the  cod,  of  tvirenty  days  ;  that  the  plain- 

ttiff  aad  faid  Grannifs  applied  to  faid  Cook  and  r«- 

j|ttefted  him  to  deliver  faid  horfe  to  the  plaintiff  to 

^Leepi  and  to  accept  a  filver  watch  as  fecurity  for  the 

jOPOtlyrn^offaid  horfe  lo  be  fold  at  the  end  or  twenty 

dayS)  which  requeft.'waa  complied  with,  and  on  the 

ipth4}f  faid  0£fc.  the  plaintiff  and  faid  Grannifs  came 

'tp  faid  Cdok  and  the  plaintiff  took  back  his  watch 

%ul  paid  faid  execution,  which  was  37/)  which  faid    ' 

Cook,  upon  the  requeft  of  the  plaimifi^endorfed  upon     ......  . 

JMd  execution,  and  is  the  fiime  37/'mentioned  in  the 

plaintiffs  declaration  to  have  been  leceived  by  the  A^ 

Ibndants. 

•  *The  plaintiff  replied  that  faid  horfe  was  his  proper- 
ty, which  the  defendant  took  by  faid  execution  ;  that 
be  pawned  his  watch  to  redeem  him,  and  to  fe^ure 
the  return  of  him  at  the  end  of  twenty  days ;  that  on 
^he  19th  of  Oft.  he  requefted  of  faid  Cook  to  deliver 
him  his  faid  watch,  and  alfo  faid  horfe  ;  which  he 
refufedtodo  unlefs  the  plaintiff  would  pay  faid  exe- 
cution, being  3  7^  which  he  was  compelled  to  do  in 
order  to  obtain  his  faid  watch,  &c.  and  for  no  othqr 
oaufe  or  confideration. 

The  defendants  traverfed  the  taking  of  the  plain- 
tiff's horfe  and  his  paying  faid  money  by  computfion 
in  order  to  redeem  (aid  horfe  and*  watch  and  for 
no  other  caufe,  and  demurred  to  the  reft  of  the  reply. 
The  plaintiff  joined  iffue  with  them  upon  the  faft  apd 
upon  the  law. 


N  tw  -  H  A  V  !!«>•  aaa  h  t  t/ 

^  The  jnftice  iMtving  osnUoiPed  6ti^  etufe^t^vfJ 
judgment  that  the  plaintiff  recover  of  die  defeadant» 
die  fnmof  ^i»i7-o  lawful  money  damaget  and  coft^ 

ErroraaiGgiiedr^ift.  That.an  a£i;iouof  i&delnta*^. 
ttts^nnpGt  will  iu>t  lie  Aa.fuch  ^9t(e.  ;td.  That  faii 
juftice  had  not  decided  cither  of  the  ifl\K.s.of  f^^  of 
^w  joined  and  put  to  lufi.  1 

Judgment — ^Manifeil  error  upon  both  posits  aC» 
figued  in  error;  the  juftice  ought  to  have  deci4ed 
both  iflues  expUcitly,  and  not  by  ioipUcation  O^Jf . 
The  a£bion  is  for.  money  had  and  received-r-the  p}<A 
i^  that  the  money  was  received  on  a  lawful  writ  o( 
<xecutiou — ^the  reply  is  that  it  was  extorted  by^uref^ 
hut  the  fads  dated  do  not  warrant  the  concludon.   . 

.i 
Leaveofworth  verf.  T^nUififen,  ke. . 

A  qwtamprof.  T7^  RROR  to  reverfe  a  judgmeni  of  a  ]U{lieQriii'a 

ccutiooforthc  JP     qaitam  profecution,  brought  in    the  nan^c  of 

tt^utcyTOt\    Ipmlinfctfi  and  the'  trcafurer  of  the  town  of  Dcrbjr. 

civil  rJit  for     Complaining  that  faid  Leavenrworth  on   the  3otfi  of 

tKcpuipofetof  April  laft  paft,  did,  after  the  fun  riCng  on  Saturday 

A  foraierDror-  ''J^"*^"6  *>'«•  bcforc  the  fun  fetting  on  Monday  ckc^ 

ccuSIomSi   "  wittg,  draw  a  fein  for  the  purpofe  of  catching  fifli  v^ 

acquitalagoodOufatonick    rivcT,    at  Derby,  &c.  contrary  to  the 

bartoafecondfiiyitiiie^  entitled  an  ad  for  encouraging  andreguitt* 

^™^^',   ing  fifheriefe,  whereby  he  had  forfeited  the  fum  «fc 

$nd  thing.       £,   .  rOue.  half  tP  the  profecutor  and  the  other  to  the 

towu,treafurer  ;    complaint  dated  May  17th  A.  D^ 

1791^  upon  which  a  warrant  iflued  and.  the  defends 

ant  was^rrefted  and  had  forthwitji  before  (aid  juftic^ 

to.ani'wer  to  faid  qomplaint.  I 

The  defendant  plead  in  abatement,  that  £lid  pivi 
eels  was  in  nature  of  a  civil  fuit  upon  the  ftatute  for 
the  penaltj,,  in  which  Cx  days  notice  ought  to  have. 
been  given.  Judgment,  that  the  plea  wap  infuffi-^ 
cient. 

The  defendant  then  plead  in  bar,  a  complaint  ex* 
hibited  againft  him  by  Jabez  Lake,  jun,  to  juftice 
Hotchkifs  (recites  the  complaint)  whereby  it  appears 


t#  be  for  iht  fiune  faaa^  comoBitl^d' jM  the  faoi«  ttihe 
and  place-^upon  which  a  vrlirrant  iflued  find  ho^  w^a.^ 
arreftcdand  had  before  laid  juftice  to  anfwer  ta/aVI? 
complaint — to  which  he  plead  not  guilty,  and  upon  a 
full  hearing  upon  the  merits,  faJd" jufticc  Hotchicifs 
gave  judgment  that  the  defctfdant  was  not  gailty,  &c.* 
averring  that  this  complaint  was  fbr  the  fame  caufei 
matter  and  thing  for  which  he  had  been  legally  tried 
and  acquitted.  ,^l 

/  The  plaintiff  replied,  that  after  he  had  eibitiite 
this  his  complaint  to  faid  juftice  on  f^d'  i  'jt 

qfMzy,  the  defendant  procured  faid  Lake  tobrin^ 
forward  faid  pretended  fuit  againft  him  before  faia 
jiiftice  Hotchkifs,  and  to  fummon  witncfies  who  wei^ 
wholly  ignorant  of  the  fa£^s,  which  he  aecordmgtjr 
did ;  that^  there  was  no  other  profccution  brought 
againft  hhn  and  that  the  fame  w^s  a  fliam  jod^ment, 
obtained  fraudulently  to  defeat  the  law.  To  this  re- 
Ipljr  a  demurrer  vKui  given.  ^  ? 

"  The  juftice  gave  judgment — That  the  defendant 
^)ea  in  bar  was  infufficient  and  for  the  plaintiff  to 
recover^&c. 

-  Errors  affigned^^That  the  juftice  ought  to  have 
given  judgment,  that  the  plaintifis  reply  wae  infuffi^ 
cknt^  and  for  the  defendant  to  have  recovered  his 
cc^y  and  for  ttua  and  other  errors  apparent  in  the  re^ 
cord^  he  prays  faid  judgment  may  be  reverfed. 

.  Judgment— -Manifeft  error  ;  the  judgment  is  ir» 
rcgularin-pointof  form,  and  erroneous  in  point  of 
fubftance ;  the  reply  admits  the  procefs  and  judg-< 
ment  fet  forth  in  the  plea  in  bar,  but  the  plaintiff 
hatli  not  fet  forth  fa£ts  in  his  reply  with  fufficient  cer«*' 
Uiatff  to  render  fold  judgment  nraudulent  and  roid. 

A  motion  was  made  that  the  juftice  might  amend 
his  record,  but  not  having  any  documqits  to  amend 
hjf  it  vas  not  permitted. 


4^%  NJt.V-HAVSV  coirirTT, 

In  apfofieoi-  TT^  RROR  to  reverfe  a  judgment  of  a  juftice  in  a 
cionup»nthc  J^  profecudott»  quium,  iipba  the  ftatutc  againft 
£m£e  done  unfeafonable  nightwalking,  brought  by  Tuttlc  agaioft 
i«iii«wgbt.  Holjphkijh  I  CPK9pk»WOg9  that  in  the  sight  feafoa  tf 
teijMMhr  the  night  pcj^t^t^  tb^  jolh  of  Aaguft  laft»  heW 
d^li^^  59  Wg^term^n^  takp^tfrom  him  i  aad  that  he  hil 
br  dif  calf  890d.  rcafpn  to  fuip^ft  that  Ambrore  Hotchkifh  was  Ac 
^iiargp^rm  die  perfoQ  who  did  &id  damage,  Sec.  praying  pfoceA  a« 
com^aifQaf . ;  gainft  biin>  To  which  complaint  the  defendant  ap* 
peajed  aiul  pl«ad  not  guilty*    The  juftice  found  hini 

Suilty-awd  gave  judgment  againft  him»  for  j^i'^xt 
aovageai  aad  that  he  fhould  pay  a  fine  of  ten  fiiUUngi 
lawful  money. 

Error  affigned — That  faid  complaint  was  inliiffi- 

iicnt- 

.    '■  * .  '  * 

judgment — Manifeft  error.  Vide  the  cafe  oEXncy 
v/.  Larabee,  adjudged  at  New-London,  A^rchteimi 
A.  D.  rypii  and  aflEirmcd  in  the  fuprenie' court  of 
errors. 

Dtoiel  Porter,  &c.  wj^y:  Marit  Wartief. 

In  an  aiftioii  of     A   CTION  ofcjeftment,  that  to^Tic'plaintiflFs  tli? 

2*d™TZ^'    jf\^  defendant  render  the  fcizin  and  p6iSeffi6n  of  a 

agcs,^th  n^a  certain  bmGt  of  land,  of  which  the  plaintiffs  anceftor 

be  demanded    was  fctzcd,  in  June,  A.  D.  1789,  and  of  which,  the 

in  the  writ.       defendant  diflbized  him,  and  ever  fiace  hath  contin* 

ued  to  diffeize  and  hold  the  plaintiffs  out  therefrom, 

to  their  damage  ;^4o  lawful  monoy^  forricbv^ff 

whereof  and  for  coft  they  bring  this  fait»         *-  ^  % 

Plea — ^Not  guilty.  Iffuc  to  the  jury  ;  who  fou^J 
the  defendant  guilty,  and  for  the  plaintifl^  to  recorer 
the  furrendery  of  the  fcizin  and  pofleflion  of  the  land 
demanded,  with/     lawful  money  damages  and  coA^ 

Modqn  in  ^reQ:— That  the  plaintifis  dedara«roil 
was  infufBcient ;  becaufe  no  demand  was  made  of  the 
c    *        land  in  the  plaintiffs  writ  j  without  which  the  court 
eatinot  give  judgment  for  the  land. 


Judgment— lli^f^e  xsip^nii  Miil  is  fufficient, 
but  no  coft  allowed. 

*    -  -  ^j 
Uftick  .veif.  Jones*  ^' 

ERROR  to  rererfe  a  jiidginest  of  the  county  TK«  court ««' 
«)urt,in  an  aaioti  Uftkk  w/  Joiies,  which  aftiorf  ?«'  cimdoikrf* 
was  duly  entered  in  the  docket  V  and  in  the  courffc  of  t^rierij^ 
calling)  the  clerk  was  ltifo#niedth^atfaid  caufe  was  fet<*  which  hu  no^ 
tied,  upon  which  it  di^s  ott^tted  f6l>e  calted,  and  thU  i<^  <>i1iort  o» 
clerk  oiiteMd  againft  it,  dMe  j  in  this  fitutfHon  itiaf  fi«oifi*»«w-'-' 
fevdrai  days,  when  the  defiffidaftf  inf^ynfted'the  Mintj 
Aat  it  was  not  fettled  arid  moved' to  have^it  called  f 
^tv  the  fagglsftion  of  its  bein^  fettkd  w^§%  ihift&ke  ^ 
upon  which  the  court  ordered  faid  caufd  to  b^'  cMt&j 
a^.^t,w|is  appeared  i^y  aii4  ^iraftadjo^lmp4.vith  tlie 
coiiirt  W  Jan.  179a ;  when  a  judgment  was  entered 
againft  the  plaintifFupon  a  non  fuit^  for  the  defendant 
t^'neaiftt  his  coft.    ^ 

EjTOr  ^alEgped — ^Tha^  faid  ad^n  was  difcpntipiicjii 
and  out  of  court  and  could  not  be  revived.  ^ 

By  the  court — ^There  is  nothing  erroneous  in  the 
judgment  comp^oed  bf  \  it  dD^th  not  aj^iar  tJiDt  the 
aAion  was  difcontinued,  or  out  of  court ;  the  entry 
of  the  word>  done,  in  the  docket  hythc  q^eri^,  mig^t  \^  -.^  r» .  ..  .^ 
be  a  memorandum  which  he  underftood,  b|it  has  no 
legal  impoit  which  can  govern  th^  court  qr  the  caufe.    ^ 

*    .^    r     v/     ^  •*' 

Way  t^  Clark.  ^        -•     ' 

^i-,  •         .  5  .     '!'        .     Mi 

^  RROR  to  reverfe  a  judgment  of  a  juftice  ^  \ht^  where  a  writ 
^  writ  was  dated  the  5th of  Dee.  A.  D.  r79f  i,  arid' "  dated  the 
,i2inmoned  the  defendant  to.  anfwer  to  faid  adionon  ^^^  ^^^^ 
he  J  3th  of  Dec.  next,  and  judgment  was  entered  vf*  Uonthe^^ 

SY  the  juftice  on  the  13th  of  Dec.  A.  D.  1791,  upon  dant  to  appear 
efault;  judgment  was  revcrfed  next  refers  to  the,®******  lathof 
Aionth  which  was  Dec.  A.  D.  1792;  Nichols  ti/.  ^"*^^^ 
Lewisj  fame  point  adjudged  upon  a  writ  of  error  this  fen  to^' 

court.  '  month,  and  if 

Dee.  A.  D. 
...179* 


log. 
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Preferved  Porter  and  otners.  Committees  of  five 
Ecclefiaftical  Societies  ia  Waterbury  and 
Watertown  wryC  Blakely. 

Sele^bnen  and  A  CTICW  of  tref|iafs  againft  the  defendant  &r 
!!^!^  '.rV  cutting  timber  on  land  of  wluch  the  plmtift 
uin  aAioDs  in  ailedged  they  were  fe&zed  and  poflefled,  as  tenaoum 
their  own  common.  Plea  not  guilty.  Iflfiie  to  iht  jury ;  who 
°^^^°'        found  the  defendant  guilty. 

'^^^jit^td  Tlwdcfendaut  moved  in4nnrcft»af.jadfincnt-!-ThrtL 
tWctownTSr  ^y  *^  plaiotifii.  own  ihewing  it  om  not  .tfadbr land, 
focietiesjorthe  but  the  land  ^  the  ecclefiailical  focieties  which  «ral 
ufcoffchooU    drelpaffod^pim*  *     '        ..».,. 

The  plaintiffs  contended— That  by  the  ftatutc  cnfr 
tied  an  i£fc  for  appointing  aftdenCduraging  of  fidiabbi 
they  were  authorized  and  iittpowered  to*maiittaia  iik 
adion  in  their  own  names  and  tighft; 

The  (latute  alluded  to>  is  as  foUows,  ylz-^^That 
the  fcledimen  of  towps  in  which  there  is  but  one  ec« 
clefiaftical  focicty,  and  the  focicty's  committee  whcrt 
there  are  more  than  one  fociety,  for  the  time  benig'» 
are  impowered  and  dtreded  to  take  care  of  allboidsi 
monies,  and  lands,  and  all  other  eftatcs  that  <io.  biiiwg 
to  the  fchools  in  faid  towns  and  focieties  ;  and  (ball 
ufe  and  improve  and  difpofetif  the4nterefl:»  profit  zai 
rents,  arifing  on  faid  monies,  lands,  or  other  intereft 
according  to  the  true  intent  and  meaning  of  the  grant, 
gift  0r  (equeftraKoi^of  them  for  the  parpofe  afim&id^ 
and  faid  fele£imen,  committee  or  committees,  are  au- 
thorized and  impowered,  to  leafe  the  laads  and  loan 
the  monies,  belonging  to  faid  fchools,  and  to  com^ 
.  mence  and  profecute  fuch  fuit  or  f^its,  as  may  be^aii^ 
ceflary  for  the  recovery  and  obtaining  of  fuch  lantt^ 
monies,  and  other  eftate,&Cv' 

The  queftion  was— 'Whether^  where  a  town  or  ft^ 
ciety  is.diffeized  of  iands»  given  orgratited  «t>  th«% 
for  the  ufe  of  fcHools,  the  adHon  to  recover  the  landi 
muft  be  brought  in  the  name  of  the  toWii  or  fociety^ 
or-whctherthe  ftatute  enables  the  fefedmeO)  or  com- 
mittees, to  fue  in  their  own  names,  and  declare  upon 
a  fcizin  in  themfelves« 
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Bj  the  court— The  committees  h^iye  right  \ff 
\^c  itatute  to  fue  and  profecute,  but  it  mud  be 
iSk  the  name  of  the  towtx  or  fociett>  to  which 
die  eftate  belongs^  and  fo  in  an  a&ion  of  tref- 
pafs  the  property  muft  be  alledged  to  be  in  the  town 
or  fociety.  For  this  cattfe  jud^ent  "#tis  arrefted^  ' 
Btttsocoft  allowed.  j£-\ 

This  point  was  adjiulgedaUhe  adjourned  fbperiof 
court  in  New-Haven,  Dec/term^  A.  D*  %  7^2,  In  an 
a&ion  brought  in  the  name  of  the  fchool  committees        ,m^  /     if 
^die  feveral  eccleCaftioal  fociettos  in  the  town  of     ^^\  ^'[      ^ 
Waterbury,  demanding  furrender  of  feim  andipo^  | 

leffion  of  a  piece  of  land»  of  wbjob  &id  town'  Y{as  ^-^ 

ieized  in  fee  for  the  ufe  of  the  fchools,  in  faid.  iis^^nd 
fp^eties.  .,,.-_.  -J  ^'^' 

.*  Ttirb  exceptions  were  taken  to  this  iledatation  un* 
der  %  general  delxmvrer<^ft.  That  the  legal  eftate  waii 
in  (aid  town,  and^^  actipn^bughttohavte  been  bro't 
^n,4^e  name  of  the  tc^wti,  and  not  in  the  names  of  the 
committee]^  of  faud  fqcieties;;  to  whom  the  ufe  only  b<j- 
Ipngc^^^^  •  a<f/That  the  committees  of  the  fevcral  foci«i 
cfies^'touYd  not  join  in  an  a9:ion  even  for  the  ufe. 

fsJudgflsdnt'^Ths^t  the  declaration  was  infufficient^ 
l^the^iceptions. 


.    fairfkU  Cauntf^  Ai^  Term^  A.  D.  ij^. 
Curtice  «!/:  Beardfly  &  Mallet. 

E'  iRROR  to  reverfea  judgment  of  the  county  AnifluewWcli 
J  courts  hi  ati  aaion  brought  by  faid  Curtice  vr.  K"  W  ia- 
rdfly,   &c.  before  a  juftice,  and  appealed  to  the  formai.  after 
county  court;  wherein  tne  plaintiff  declared,  that  on  verdi^U*^^^ 
ide  13th  of  May,  A.  D.  1789,  thr  defendants,  by  a 
^ert^in  note  of  that  date  promifed  the  |>lainti£rtopay 
tp  him  j^44  lawful  mpney,.by  the  ift  qf  April,  A  D« 
1^93^  with  the  lawful  intereft  aimuailj,  that  one  y^ts 
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intereft  had  become  ^oe  on  UkA  notei  uikmiidflg  to 
^2*i2>lawfa}  money  which  dieddendttits  ,hadiienf 
paid^  damage  £       •  writ  dated  i  gih  of  May»  A*  Dl 

Plea  in  bar — ^at  faid  note  w:^  gi^n  to  faid  Cun 
dee,  hj  faid  Beardfly  and  Mallet,  jointly^  with  tvm 
other  noteS)  one  executed  by  faid  Beardfly,  and  one  by 
faid  Malleffi  ftparatdy,  for  a  deed  of  land^  exeeatedby 
faid  Curtice  to  them ;  that  foon  after,  via.  oa  dx 
1  ith  of  June,  A^  D.  1789,  it  was  agreed  between  d 
faid  parties  to  throw  up  faid  bargain,  and  they  re-de- 
lirered  •  to  the  plaintiff  his  faid  tleed,  <unreeorded| 
^iHiich  he  accepted  ^nd  the  plaiittifFdeliTered  up  t» 
the  defindanta  their  feparate  notea -given  aa  aforefaidi 
but  not  having  the  note  on  wUch,  &c.  given  by  tka 
ji^mlyy  with  him,  he  declared  diat  iie  would)  anddid» 
in  confideiadon  of  having  received  back  hia  faid  daed^ 
abfolutelv  dilchsurge  the  defendanta of  and  fromaay 
demand  ne  had  or  might  have  againft  thembf  virto^ 
or  on  account  of  faid  note. . 

'  The  plaintiff  Tep)ied---Tnnnerfing  all  the  hBUii^ 
ledged  in  the  defendanta  [dea. 

The  defendants  rejoined,  by  afBrming  their  pleaia 
bar  *,  upon  which  the  parties  were  at  iffue  to  the  couiC . 

The  court  found  the  fads  alledged  in  the  defeat 
ants  plea  and  rejoinder  to  be  true,  and  gave  ]udgaieflt 
for  the  defendants  to  recover  their  coft. 

Error  ai&gned-^That  the  iffue  wnaa  imauttmnls 
thafr  judgment  ought  to  have  been  for  the  plaintiff  to 
have  recovered  his  juft  damages  ^nd  coft. 

The  exception  taken  to  the  iffue  was— That  tk 
defendants  had  aot  let  fordi  the  difchai^ ;  but  Ul 
enly  averred  that  the  plaintiff  did  difcharge  thenn  ^ 
tha^  the  finding  of  the  iffue  by  the  •  court  could  net 
help  it. 

By  the  court-i-Thcre  is  nothing  eironeous  iftti? 
judgment  comi^bined.  of ;  the  plea  coDtaios  fljiattBr 
fufficient  to  bar  the  plaintiff  of  a  recovery }  vtickif 
travcrfed  by  the  plaintiff,  and  by  the  court  found  » 
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ht  trae  ;.:  and  any.  defed  in  point  of  form  i»  aided  -by 
tiie  rcrd\£t,  or  the  finding  of  the.courL-  The  plea 
affirms  diat  the  plaintl£F  did  difcharge  the  defendantfi 
which  is  a  fz6t  denied  by  the  plaintiff,  and  found  hj 
the  court ;  how  it  was  made  out  and  evinced  this  court 
cannot  enquire. 

Nichols,  kcwrf.  Frederick  Whiting. 

ERROR  to  ftrerfe  a  judgment  of  the  county  inapleaoftea- 
cotttt,  in  an  adion  brought  by  faid  Whiting  a*  dcr,offfood»or 
gailift  fatd  Nichob,  &c.upbna  note  dated  the  nth  J^^^JS^ 
of  April,  A.  O.  tjB^f  wherein  the  defendants  prom-  tion,  the  ar^ 
jfed  to  pay  to  Ae -plaintiff /5- 10  lawful  money's  dcs  tenikred, 
worth  of  fliop-work,  at  their  ihop  in  Fairfield^  at  the  "^^^^^^ 
sq>praifal  of  indifierent  men,  by  the  ift  of  June  then  canbe^ttiftiiJ^ 
next*  gttiihcd  and 

knovn* 
Plea  in  barr- That  on  the  xft  da^  of  June,.  A.  D. 

i  789, the  defendants  offered  and  tendered  to  the  plain- 
^W,  at  their  Ihop  in  faid  Fairfield,  Ihop-work,  fuch  as 
diairs,  bedfteads,  &c.  fnfficient  to  pay  bid  note  at  the 
appraifal  of  indifferent  men  at  caih  price»  in  payment 
and  fatisfaiflion  of  faid  note ;  and  on  the  whole  of 
£iid  day  they  ftood  ready  to  deliver  faid  (hop-work, 
'  ind  did  offer  and  tender  the  fame,  but  the  plaintiff 
4id  not  come  to  receive  the  fame,  nor  any  perfon  in 
hiabehalf. 

The  plaintiffs  traverfed  the  defendants  plea,  and  the 
ftavtica  were  at  iffue  thereon  to  the  |ory. 

^  ^  Tht  jury  found  that  the  defendants  did  not  at  their 
£iid  fliop,  on  faid  ift  day  of  June,  offer  and  tender  to 
tiie  plaintiff,  fliop-work  fuffident  to  pay  faid  note,  at 
die  appraifal  of  indiflerenft  men  at  cafli  price,  in  man*- 
Her  and  form  as  the  defendants  in  their  plea  had  a^ 
ledgetts  and  for  the  plaintiff  to  recover. 

Motion  in  arreft — ^That  the  jurv  have  not  found  a 
jnafierial  part  of  the  iffue,  viz.  that  tne  defendants  ftood 
ceadyi  the  whcde  of  (jud  day  and  offered  and  tendered 
iaid  wop  work. 
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The  county  court  determined  die  modon  ia  srrei^ 
to  be  infaAcieotj  and  gave  judgment  for  the  plaintiff 
to  recover. 

Error  aifignedVThat  the  county  court  judged  faid 
motion  in  arreft  infufiicient,  whereas  they  ought  ts 
have  judged  it  to  have  been  fufficieat. 

By  the  court— rThere  is  nothing  erroneous  in  the 
judgment  complained  of }  the  plea  in  bar  is  infufi- 
cient,  in  that  it  doth  not  particularize  the  articles  of 
(hop-work  tendered,  whereby  they  could  be  diftin- 
guiflied  and  known.  Otherwife  die  plaindff  would 
be  barred  of  his  a£iion,  by  the  tender,  without  being 
able  ever  to  recover  the  articles  tendered,  for  want  d 
being  particularly  di(Ungui(hed  and  defcribed. 

Whiting  verf.  McDonald. 

Afpemlac-  a  ctlONof  the  cafc,  declaring  diatondiC3d 
rjIi^utS  /V  day  of  April  A.  D.  1787  he  was  imiebt^d  to 
lie*  for  public  the  defendant /^75  lawful  money  by  note  onintereft,: 
(ccurities,  and  to  fecurc  the  payment  of  laid  note  he  d^vered. 
mortnfc'i  ^®  *^  defendant  three  continental  loan-office  ccftifi- 
*^**  cates,  particularly  *defcribed  in  the  declaration,  and 

worth  ;^400  lawful  money,  for  the  defendant  to  hold 
and  to  re-deliver  to  the  plaintiff,  upon  his  paying  faid 
note  of  ^75  ;  that  on  the  loth  of  0£t.  A*  D.  l^^f 
he  tendered  to  the  defendant  ^93  lawful ,  money  ia 
payment  of  faid  note,  which  was  in  full  of  the  lum 
due  thereon  with  the  intereft,  and  dematided  of  the 
defendant  faid  loan-office  certificates,  and  the  de- 
fendant refused  to  accept  faid  ^93  tendered,  or  to 
deliver  up  faid  certificates,  and  faid  money  hath  ever 
fince  been  ready  foir  the  defendant ;  and  that  the  de- 
fendant thereupon  became  liable  topaiy  for  faid  oo'* 
tificates  what  the  fame  were  reafonably  worth,  on  the 
1 2th  of  0£l.  A.  D.  1790  ;  and  being  fo  liable  asd 
indebted  as  ^refaid,  he  affiimed  and  promifed  to 
pay  to  the  plaintiff  what  faid  certificates  were  rcrfon- 
^  794.^micd  ^'^•y  worth,  which  was  not  lefs  dian  /'40#  lawful 
in  rHpreme  money  ;  and  that  the  defendant  had  ncter  jfohna^ 
f:Qun»f  errors,  his  promife,  damage  ^400. 
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'•  Hca — Nan  affumpfit.  Iffue  to  the  juiy.  Thcju- 
ij  found  that  the  defendant  did  aflume  and  promife, 
and  for  the  plaintiff  to  recover  the  value  of  the  cer- 
tificates, on  the  1 2th  of  0&.  when  laid  tender  was 
inade. 

Motion  in  arreft-^That  the  plaintiff's  declaration 
was  infujSicient. 

Judgment — ^That  the  declaration  is  fufficient,  and 
for  the  plaintiff  to  recover. 

Curtice  verf.  WhipOi; 

A   CTION  on  note,  dated   13th  of  May  A.  D.  PubHcfecuri. 
/^^    1786  for/^S-ic-S  in  public  fecurities,  paya-  ties,  payable  cm 
ble  on  demand.     The  defendant  fuffered  a  default,  d«»*?^«^- 
and  upon  a  hearing  in  damages  the  court  gave  judg-  S*m€^o*tkc 
ment  for  the  value  of  the  fecurities  at  the  time  of  the  contraa. 
contra^,  and  fet  them  at  ^on  the  pound.  ' 

Babbet  v«r/:  fielding. 

'  A  CTION  on  a  receipt  or  note  in  the  words  fol-  where  the  ob- 
jf^  lowing,  viz.  July  3d  1 790,  received  of  ligati«nUto 

Bclding  287  dollars  and  30.90thsin  continental  loan-  ^HtL*^  ^de- 
office  certificates,  with  the  intereft  from  the  31ft  of  mand^or  topay 
Dec.  A.  p.  1787,  and  128  dollars  in  indents,  which  fortfacmonde- 
■  I  promife  to  return  on  demand.  maiid,  makes 

^      The  defendant  was  defaulted,  and  upon*  a  hearing  ^/^^*^** 

-  in  dojnages  the  court  could  not  diftinguifh  this  from         "'*^^ 
the  common  cafe  of  a  note  given  forpublicfecurities^ 

this  is  not  a  bailment,  nor  could  an  afiion  of  trover 
be  fuftained  for  the  fecurities,  but  an  a£lion  upon  the 

-  promife  contained  in  the  writing.' 

Judgment  for  the  value  at  the  date  of  the  contrary 
principal  at  1 1/&,  indents  and  intereft  at  y  on  the 
ipound. 
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State  v9rf.  Peter  Farrand. 

A  eonyiaion  INFORMATION  for  a  robhen  eemm'ttf«d  •pm 
•fl*Arfi.  w  1  Michael  D«norat,ia  Ac  night  of  the  adof  f  eU; 
butoaaiafor-  A.  D.  1 792,  by  taking  from  him  certain  article*  of 
oiation  befwe  cloathing,  and  fome  moner  br  force  and  br  putdng 
c^^ra^^ob.  f^id  Demorat  in  fear  of  his  life. 

IS^/^i^  The  prifonet  plead  in  bar-^That  he  had  been  pwf- 
dme,  and  for  ecuted,  conviAed  and  punifhed,  b^  judgment  of  Bli- 
the lame  tlieft.  phalet  Lockwood,  a  juftice  of  the  peace  for  the  fame 
ofience,  which  procefs  and  judgment  is  as  followsi  viz* 
Whereas  complaint  has  this  day  been  made  to  me  the 
fubfcribing  authority ^y  Michael  Demorat^that  in  the 
night  following  the  ad  of  Feb.  hehad  Aoleh  feornKm 
a  quantity  of  money  and  cloathing,  by  one  Peter  Far* 
rand  and  others^  tranfientperfons/and  prays  procefi^ 
upon  which  a  warrant  iflued  and  Farrand  was  ar« 
refted,  and  arraigned  before  faidjuftice,  was  connd* 
ed  and  fentencccf  to  be  whipped,  which  was  execated) 
that  he  was  the  fame  Peter  Farrand^  and  that  the 
ftealing  therein  complsfbiedof  wairthelame  feloniotts 
taking  now  charged  in  the  information  againft  him 
for  a  robbery  ;  and  thereupon  he  fays  he  has  been 
heretofore  convi&ed  and  piinifiied  for  the  fame  ciiiHEic 
matter  and  thing.  To  this  plea  a  demurrer  was  gives 
by  the  attorney  for  the  ftate. 

Judgment— "That  the  plea  is  infufBcient ;  tht  com- 
plaint exhibited  to  the  juftice  was  infuffieient  and  il- 
legal upon  the  face  of  it,  the  juftice  not  having  jitrif- 
di^ion  of  the  caufe.  BeGdes  if  this  pra£lic^  is  ad- 
mitted it  would  be  in  the  power  of  the  jufticcs  to  ou^ 
this  court  of  its  jurifdi{!lion,  and  fcreen  the  ipoft  at- 
trocious  oflfenders  from  merited  punifhment. 

Farrand  plead  not.  gnilty,  and  was  convided  off 
robbery  committed  by  threatening  to  tak^  a^y  life  y 
and  was  fentehced  to  imprifonment  in  Newgate  prit 
on  during  his  natural  life. 
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Oftorn  verf.  Lloyd. 

A    CTION  of  debt   by  book — both  plaintiff  an3'  securing  prop* 
jf^   defendant  belonged  to  the  ftatc  of  New- York.  «ty  by  fordga 
Uhis  aAion  was  by  foreign  attachment,,  dcfcribing  **!2ff"*^*' 
the  defendant  as  an  abfent  abfconding  debtor,  and  a  countViiv€« 
Copy  of  the  writ  was  left  in  fervice  with  of  jurifdi^m  to 

in  the  county  of  Fairfield,  agent,  fa£lor,  trufi«e  **>«  «<>"«  ^  » 
and'debtor.to  the  defendant.  .  S^lna 

Plea  in  abatement— That  faid  debt  wa$  contraaed  ^  i**""^'^^ 
in  the  ftate  or  New^Tork  and  that  both  plaintiff  and 
defendant  were  citizens  and  inhabitants  of  the  ftate 
of  New- York,  and  that  neither  of  them  are  or  ever 
were  inhabitants  of  any  town  in  this  ftate.  Demurrer. 

Judgment — Plea  infufHcicnt.  The  attaching  of 
vifible  property  gives  jurifdi&ion  to  the  court  of 
caufes  othcrwife  not  within  its  jurifdi£iion.  By  the 
foreign  attachment, the  invijlible  property  of  the  debtor 
is  attached  and  holdeo  within  this  county  and  gives 
juriTdifition  to  the  court. 


Liicl^ld  County^  Au^Ji  Term^  A:  D.  1792. 
Rowe  verf.  Stoddard,  &c.    * 

ACTION  of  the  cafe  for  a  nuifance,  committed  A  grant  •f  the 
by   diverting  the  water  in  a  certain   ftream  jaterina 
from  the  plamtiff  •$  flitting-mill.     Plea— Not  guilty.  ^niiW 

Iflue  to  the  jury.  wanted  for  a 

The  cafe  v^as— Abraham  and  Daniel  Kllborn  own*  the  extinguiib' 
ers  of  the  ftream  under  whom  the  defendants  claim,  meat  of  that 
in  0£V.  A.  D.  1772  granted  feveneighthsof  the  priv-  ^^'^^^^ 
ilegc  of  the  ftream  to  fevcn  perfons,  to  ercft  a  faw-  ^^^x,  '** 
mill  and  dam  upon  and  to  enjoy  it  fo  long  as  they 
fliould  keep  up  and  maintain  the  fame  in  good  re- 
pair^  referving  to  themfelves  a  fufficiency  of  water  to 
carry  their  nilling-mill,  which  ftood  on  the  fame 
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ftvesun  four  days  lo  a  week;  proTided  there  (hoqU 
not  be  a  fuCciency  of  water  for  both.  Afterwarcb 
another  grant  was  Qude»  under  which  the  plaintiff 
claimedyof  a  right  toere^^  f  flitting-millupon  die  (anoc 
ftreaoij  the  grantee  to  have  the  water  only  in  fuch 
manner  and  proportion  as  to  leave  enough  for  the 
fttlling-mill  four  days  in  a  week,  and  not  to  preju- 
dice £e  faw-milly  in  cafe  there  (hould  not  be  a  fu£- 
ciency  of  water  for  all  three.  The  faw-mill  was  fuf- 
fered  to  go  to  decay  and  the  right  of  the  proprietors 
was  at  anend« 

The  queilion  of  law  in  this  cafe  was — Whether  the 
extinguiOiment  of  the  right  of  the  faw-mill  in  manner 
aforefaid,  enured  to  the  benefit  of  the  owner  of  the 
flitting-mill  to  enlarge  his  privilege. 

VerdiA  and  judgment  for  the  plaintiff. 

By  the  court — ^The  grant  to  the  proprietors  of  the 
faw-mill  referved  water  for  the  fulling-mill  four  days 
in  a  week,  and  faid  faw-mill  to  continue  fo  long  only 
as  it  was  kept  in  repair.  The  grant  under  which 
the  plaintiff  claimsy  is  of  the  privilege  of  the  water 
for  the  flitting-mill,  referving  a  fufficiency  for  the 
fulling-mill  four  days  in  the  week,  and  fo  as  not  to 
prejudice  the  faw-milh  In  cafe  there  ihould  not  bsf 
enough  for  all  three,  the  exdnguiihment  of  the  rigk 
of  the  faw-mill  falls  into  and  enlarges  the  right  of  eke 
flitting-mill. 

Uaac  Swift  verf.  Berry  and  the  town  of  Kent. 

^  r  u,  A  CTJON  upon  the  ftatute,  entitled  an  a£l  rcli- 
l^Mc'^mz'^'^'i'''  ^'''^^^>  d<^claring  that  there  was  an 
ges  occafioncd  ^P^^  public  highway  through  the  town  of  Kent» 
bythedefiden- acrofs  Oufatonick  river,  over  which  there  was^'a 
cy  of  ihdr  bridge,  which  was  the  duty  of  faid  town  to  keep  aftd 
"  *^  maintain  in  good  repair  ;  that  faid  bridge  had  for  a 

long  time  been  out  of  repair  and  in  a  defe&ive  condi- 
tion, through  the  negligence  of  faid  town,  altbougti 
they  well  knew  of  its  deficiency,  and  that  it  was  their 
duty  to  have  repaired  it  -,  that  oii  tlie-  jodi  day  ^ 
Nov.  A.  D.  1791  faid  bridge Xvas  and  for  along  tinke 
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Wore  had  Iccn  in  a  rotten  decayed  ft«te,  fo  that  ft 
.was  unfafe  pailingit  with  horfes  and  tetois^  which 
'Was  well  known  to  the  inhabitants  of  fald  town,  and 
that  the  plaintiffin  attempting  to  crofs  it  in  the  eve^ 
ning  of  iaid  3d  of  Nov.  with  a  fpali  of  horfes  worth 
-jf  30  and  a  jQev  loaded  with  wheat,  in  purfuit  of  hfs  ■ 
lawful  bufinefs,  his  horfes  feH  through  faid  bridge  by 
reafon  of  its  rotten  dekGdrt  condition,  and  fell  upon 
the  rocks,  about  20  feet,  killed  one  of  hid  horfes  and 
^wounded  the  other  'fo  as  to  render  him  ufdefs,  alfo 
broke  and  deftroyed  his  faamefs  worth  ^^4  lawful 
money,  damage  ^^40  lawful  money ;  of  all  which 
the  defendants  bad  been  duly  notified,  and  that  the 
defendants  by  force  of  faid  ftatute  had  become  liable 
to  pay  him  double  daitiages,  Bcc. 

The  defecdants  plead^Not  guilty.    Iflue  to  the 
jury. 

Verdia-^Tbat  the  defendants  were  guilty  and  for 
the  plaintiff  to  recover  £xs  ^ng^^  damages,  &c. 

Motion  in  arreft  of  judgment — The  infufficiehcy 
of  the  declaration  $  thi^  being  an  adion  upon  the 
statute  for  double  damages^  it  is  not  alledged  that 
notice  in  writings  under  the  hand  of  two  witnefieSf 
had  ever  been  given  to  any  of  the  fetedmen  of  faid 
town  'of  Kent  5  nor  had  any  prefentment  ever  been 
made  to  the  county  court  of  faid  defe£live  bridge^ 
previous  to  the  injury  complained  of,  without  which 
the  plaintiff  could  not  be  entitled  to  double  damages. 

This  motion  in  artreft  was  determined' by  the 
court  to  be  infufficient,  and  judgment  was  for  At 
plaintiff  to  recover  double  damages. 

The  ftatute  is,  that  the  inhabitants  of  the  feveral 
.  towns  in  this  ftate,  (ball  make,  build,  keep  and  main- 
tain in  good  and  fufficient  repair,  all  the  needful  high- 
ways and  bridges  within  their  reipeflive  townihips, 
^linlefs  it  belongs  to  any  particular  perfon  or  perfons 
.^o  maintain  fuch  bridge,  &c.     And  if  anyperfon 
i&all  loofe  his  life  through  the  defe£t  or  infufBciency 
^any  bridge  or  bighway»  in  any  townibip  in  this 
.       K  k  fc 
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ftate,  in  paffing  drer  fudilindget  fcc  aftkr  die  wiflt« 
iog  given  unto  any  oS  the  fele&men  of  the  town  in 
wki^  fiich  dcfed]¥efandge<oc  highway  is^  ot  to  the 
petfott  who  CB^tit  to  tnaiBtain  the  fame*  in  wn&a^ 
under  tfaehanib  of  two  witneifiss,  or  a  piefcntnient 
made  to  the  county  court  of  foch  dcfefiave  w^  or 
bridge ;  that  then  the  town  or  perfon^  whofe  duty  it 
is  to  keep  ia  repur  fueh  ways*  or  bridges,  fliaO  pay  t 
fine  of  one  hundred  pounds  to  the  parents,  hoibanj^ 
wife  or  children  or  next  of  kin  to  the  perfdn  killed. 
The  warning  or  notice  in  writing  aforeiaid,  refpeOl 
only  the  forfeiture  of  j^ioo  where  life  is  loft. 

The  next  paragraph,  on  which  this  a£lion  is  laid, 
is,  that  if  any  perfon  (hall  loofe  a  limbi  break  a  bone 
or  receire  any  other  bodily  hurt,  thronghor  by  meaaf 
•f  fuch  defeft  afotefadd,  the  town  or  pevfim  divoug^ 
whofe  negle£l  fuch  hurt  is  done  fliall  pay  to  the  party 
fo  hurt  or  wounded,  double  damages;  an4  the  like 
iat]sfa£kion  (hall  be  made  for  any  team,cart,  caxria^ 
horfe  or  other  beaft  of  loading,  in  proportion  to  the 
damage  faftained — to  bs  veeovured  by  adionoC'i*' 
fc»nuMMi  on  the  ftatutie.  Thisparagnph  goetnpaa 
the  idea  diat  it  is  the  duty  of  every  town  to-biOT  the 
condirioa  of  their  highways  and  bridges,  and  to^far 
diem  kept  in  good  and  fufiicient  rcpaiv,  aad  fbr>  their 
negligence  in  this  refped,  they  are  fubje£ked  to 
doubte  damages,  and  in  that  cafe  no  warning  or  a»* 
tice  in  writing  is  neceffary. 

Titu&  Dutton.  ver/.  Coiiflty  of  IStch&M^   ^ 

Tke  (fbuaty  18  A  PPLICATION  upoa  the  ftatute  to  the  coufily 
liable  for  an  £\  cowTt,  complaioing  that  he  had  an  execution 
STS^f^di!?  againft  one  Holabert  for  £  upon  which  faid  Holar 
cy  of  the  gaol  bcrt  was  committed  t6  prifon,  and  who  made  his  cP 
wilcrs  a  clear  cape  through  the  infufficiencvipf  the  gaol^  whereby 
r-Si^nSl  he  had  wholly  lofthb  debt,  &^f      .. 

''^In^M  be       ^^^*  "*  abatement— It  dotb  not  appear  hy  the 

^own.^^  ^   plaintiff's  (hewing  in  his  dechuration  but  that  fiuil 

Holabert  is  wonh  the  debt,  aad  that  the  mone;  aay 

be  colle£led  from  bis  eftate  ^  and  unlefs  this  appears 


^^ 
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tj^exounty.are  not  ch^ge^Ue  hj  the  ftatute.    De- 
murrer. 

*   Judgment*— Plea  i&fMkient. 

The  ftatute  isj  that  if  any  perfon  lawfully  commit- 
ted to  any  of  the  gaols  in  this  ftate,  Ihall  break  fuch 
nol  and  make  his  efcape  through  the  defe£ls  or  in- 
Sufficiency  of  fuch  gaol,  the  coft  and  charges  occaCon- 
ed  and  tne  damages  fuftained  thereby  fliali  be  paid 
out  of  the  county  treafury  of  that  county,  3cc.  pro- 
vided neverthelels,  that  nothing  in  this  a£t  (hall  be 
conftrued  to  prejudice  or  hinder  any  party  or  perfon 
from  recovenng  any  coft,  expenfe  or  damages  of  the 
perfon  or  pertons,  or  from  their  eftates  who  (hall 
break  or  be  aiding  or  affifting  in  breaking  the  gaol ; 
or  who  ftiall  efcape  or  be  aiding  thereto,  according  to 
law :  And  when  fuch  remedy  for  fatisfa£lion  may  be 
had,  the  county  fliall  not  be  charged  with,  nor  be  or- 
dered to  pay  faid  expenfe  coft,  and  damage ;  provided 
alfo,  that  nothing  in  this  zGt  fliall  be  extended  to  ex- 
cufe  any  flieiiff  in  any  efcape,  except  what  happens 
tliroiigh  tbe  infaffieiency  of  the  gaol  aforefaid,  and 
that  without  faia  default  or  negligence ;  nor  (hall  this 
nA  hinder  any  perfon  from  any  remedy  he  now  hath, 
or  hereafter  by  law  may  haire,  in  all  or  any  of  the 
matters  aforefaid.^*.^. 

The  law  enjoins  it  upon  every  county  to  keep  and 
maintain  in  good  and  fufficient  repair,  a  common 
gaol  in  every  county  tovm  in  the  feveral  counties,  at 
we  charge  and  expenfe  of  the  refpe£live  counties ; 
and  makes  them  refeonfible  for  the  damages  and  coft 
any  perfon  (hall  futter  through  their  negligence,  in 
this  refpefk.  Whenever  therefore  there  is  an  efcape 
through  the  infufficiency  of  the  gaol,  the  county  is  li- 
able,  unlefs  the  county  can  point  out  and  (hew  a  clear 
and  certain  remedy  againft  fome  other  perfon  or  per- 
fons»ofwhomfatisfadion  for  faid  coft  and  damage(» 
may  be  recovered^  and  fo  come  within  the  provifo  of 
the  ftatute. 
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Ijiomas  Roue  wr/I  Coadu  ^ 

Amdftor         A  CTION  of  Ae  CB^»  declaring  that  on  dkc  5th  of • 
uking  a  moit.  /\  Dec,  A-  D.  1786  he  was  indebted  to  Chadm 
£Sfad^^«rf  M«Evcw  and  James  Seajrove  ^f  162-10-8  York  moo- 
»  debt  due       ey»for  which  lie  gave  his  bond  and  alfo  a  mortgage 
fromthemort- of  hisfarm  in  New-Milford;   that  on  the  4^  of. 
SS^th^rtT  *^^-****>  J*'^*  ^^*  attorney  to  fsdd  M'Ercrs  and 
ordutjJ'Se  ScagTovc,  held  his  bond  on  which  was  due  ^f  3-6^ 
W^rtg^sotf       for  intereft^  and  the  defendant  as  fiibftitute  to  faid 
Lane,  called  upon  the  plaintiff  for  payment^  or  fome 
f lather  fecurity  for  faid  intereft  money  y   and  the 
plaintiffto  fecure  faid  intereft  depofhed  in  the  hands 
of  the  defendant,  a  note  the  plaintiff  held  upon 
Il^.ftmani  for  ^^25  lawful  money,  payable  in  catd^ 
bprfes,  &c.  which  the  defendant  received  and  'en- 
gaged to  return  to  the  plaintiff  upon  faid  fum  of 
fy6'^  intereft  being  paid,  for  which  note  the  de« 
tend^apt  £^vc  his  receipt  in  writing^  under  his  hand,^ 

That  Jabez  Bacon  of  Woodbory,  reeorered  a  jiidg»  ^ 
ment  againft  M'Erers  and  Seagrove  for  ^^  155-5-0 
lawful,  money,  for  whidi^lie  Wexccittmi  andimvi  it 
upon  the  plaintiff's  farm,  mortgaged  to  faid  M  Eters 
and  Seagrove  aforefaid,  and  had  it.  appraifi;4  off  ii^  ^% 
3shi£^iou  of  faid  execution  on  the  igthofQ^l.  lail 
paft,  at  which  time  there  was  due  on  faid  bond  a»^ 
^  mortgage  to  faid  M^Evers,  &c.  the  ftun  of  j^i49-5H)) 

^  lawful  money  only,  for  principal  and  intereft  f  ^t& 

the  whole  of  the  debt  due  from  the  pl^ntiff  to  faid> 
M'Evers,  &c.  both  principal  and  intereft  was  paid, 
and  that  the  plaintiff  had  right  to  receive  back  faidf 

'  1  /25  note  upon  faid  Eaftman^  which  was  pledged  withv 

"-  the  defendant  for  fecurity  of  faid  intereft  agreeable  to> 

the  tenor  of  faid  receipt — of  all  which  the  defendant^ 

»u  had  notice,  and  faid  note  demanded,  particularly  on  1 

the  29th  of  Nov,  inft.  and  thereupon  the  defendant.; 
became  liable  to  pay  the  plaintiff  the  amount  of; 
faid  Eaftman*s  note,  and  in  confideration  thereof  af*n 
fumed  and  promifed,  &c.  daniage  ^3e-^wxit  d;(te4 1 
30th  Nov.  lygq.  I 


The  defendant  prayed  oyer'  oS  hid  receipt  and  re-* 
cites  it,  being  as  follows,  Received  of  Thomas.Rowe 
a:note4ipon        Ezttrnm-for £z$  lawful  money,  pay-  \ 

able  in  cattle,  horfes,  &c.  which  note  is  put  into  my 
hands  for  fecurity  of  j^3-6-9,  due  for  intereft  on  9 
bond,  given  by  faid  Rowe  to  Charles  M*£vers,  which 
note  I  am  to  deliver  up  to  faid  Rowe  upon  faidinter<P 
eft's  being  paid  f  and  thereupon  fays  ttiat  the  plain- 
tiff's  declaration  and  matters  therein  contained  are 
infufficient  in  the  law. 

Judgment—- That  the  declaration  is  infufficient. 
The  receipt  produced  on  oyer  is  a  different  receipt 
from  that  declared  upon  as  the  ground  of  the  plain*  ^ 
tiff's  a£lion.  A  debt  to  Charles  M<Evers  is  effcn- 
tially  difierent  from  a  debt  to  the  company  of  M'Evers. 
apd  Ses^groye.  Sefides,  the  plaintiff  hath  not  paid 
his  debt.  Bacon's  taking  the  plaintiff's  farm  by  exe^' 
cution  may  entitle  him  to  receive  the  money  from  the 
plaintiff,  but  hath  not  altered  the  nature  of  the  mort- 
gaged premifes,  nor  in  any  manner  paid  or  fatisfied 
tb^^flaifitiff's.dpbt.  . 

James  Langdon  verf.  Ezekiel  Langdon. 

ERROR  to  reverfe  a  judgment  of  the  county 
court,  on  a  fcire  facial,  brought  by  faid  Ezekiel  |f  ^d^^J^*"* 
againft  faid  James;  complaining  that  he  had  an  eze-  ^y  imibOce  or 
cution  againft  fsdd  James  for  ^15  lawful  money  debt  accident—the 
aiid  jCt"!  1-8  coft,  iffued  on  a  judgment  of  the  county  |»rty*»  roncdy 
court  5  that  he  delivered  it  to        Reed,  aconftable,  ^r^TfaS. 
who  levied  faid  execution  on  certain  articles  of  houf-  to  the  fame 
bold   furniture,  neceffary  for    upholding  life,  and  «o«rt  for  an 
vhich  by  law  were  exempted  from  being  taken  in  ^^£^°fuch^ 
execution — which  articles  faid  conftable  pofted  and  cafedonot 
fold  at  public  auAion  and  endorfed  them  on  faid  ex-  render  any 
ccution  i  that  faid  James  inftituted  hisa£lion  againft  "^  judgmem, 
faid  conftable  for  faid  articles  of  goods  taken  as  afore- 
faid,  and  had  recovered  judgment  for  ^i  2- 10  lawful 
money  damages  and  coft  againft  faid  conftable,  for 
faid  goods,  on  the  ground  that  they  were  not  liable  to 
|)e  taken   in  execution  for  debt :  whereby  his  faid 
judgment  and  execution  againft  faid  James  remained 
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iisi{atUfied»  althoisghfnidoifedittiiiU ;  pnTifiglbrat 

ilias  execution  to  be  gpintej  oiv  iaid  jodgineat  foe  U^ 
fum  due  thereonj  &c«  ^ 

To  tbitwvitof  fciie  fada$  a  demurrer  was  ^ven, 
and  the  amnt^  coortgare  judgment  that  the  d^nk' 
tion  was  fiiffiticntaad  for  the  pSaintiflF  to  recoter  ths 
ium  of  j^Ti- 13*17  btwfiil:>moaef  damages  and^;-2-d 
coft. 

Errors  affigned--*ifL  That  the  declaration  was  in« 
fnflkicxtt*  ior  it  appeared  to  be  th<  plaintiff's  own 
fault,  that  faid  neceflaries  were  taken,  ad.  Sud 
Ezekiers  remedy  was  againft  faid  ^nftable  who  eih 
dorfed  laid  execution— as  it  did  not  appear  that  he 

give  faid  conftable  orders  to  take  them.  3d.  That 
id  Ezekiel's  remedy  was  by  motion  to  the  court  fbt 
an  alias  execution.  4th.  No  coft  ought  to  have  beefl 
allowed.    Plea— 'Nothing  erroneous. 

JiHlgment'*"*MaQifcft  error* 

By  the  court — ^Where  an  execution  Is  difchargcJ* 
or  cndorfed  by  iniftake  or  accident,  the  {>artie$  rerne* 
dy  is  by  application  to  tbe  fame  courts  by  fciie  facial 
or  bymotion,  as  the  cafe  may  be,  for  an  alias  eieciH 
tioiTsand  the  court  if  upon  cx^rp^nat*^t%  ^^y  ftm^  k 
to  be  tight  smdluff^^  an  alias  caeoutionrbst 

no  new  juidgmentls  emtaned  for  dami^s  ot  coft* 

Tafanadge  -uepf.  Northrop, 

A  wicncTs  in.  A   CTION  of  the  cafe ;  dedaring*  that  on  the  l%i 

*^h1k***°^^  X\.<>f  J"****  a.  D.  1789,  the  plaintiff  fold  toL*-' 

S^ttcA^  mai^iQiop,  a  number  of  Oiipping  horfes  to  the  value 

Agoodcaufe  of  ^82-5-0  lawful  money,  that  faid  Luman  being  a 

of  arrcft  that  ftranger  to  the  plaintiff,  and  having  the  appearance 

ZX'i^^k.  ^f  »  "^^.'^  ?£P'Tr^^7  T""  *^?  wMcationand  rtoafijk 
cd  tn  the  fame  ^'^^  plaintiff  took  laid  Luman  s  note  tor£s  ^'5  ^^  "'^ 
^uelHmi.  purchafe  money  payable  the  5  th  of  Aug.  then  next] 

that  faid  Bifliop  was  then  and  ever  Cnce  had  been  a 
bankrupt,  of  whom  faid  debt  was  not  recoverable  i 
that  the  defendant  was  before,  and  at  the  time  of  fel- 
ling faid  horfes  to  faid  Bifhop,  and  his  giving  hil 
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ikfti  if(»rela!d,fecret)7  in  ^artn^rHiip  with  faid  Luman 
irhen  he  piurckafed  faut  hotfes  of  the  plainti£F|  and  that 
fiitd  Luman  ganre  his  note  stforefsdd  for  the  ufe  of  the 
dcfendasly  and  that  the  defendant  had  taken  the  ben* 
cfit  of  faid  horfea  and  ibipped  chem  to  the  Weft-Indiei 
and  Tf  cmed  the  arails  j  whereby  an  afiion  had  ao 
traed  to  the  plaintiff  to  recorenof  the  defendant  faid 
fern  of  /51-5  lawfut  money  and  intereft^  &e/  Plea*^ 
Kot  guilty.    Ifltietothejiuy.  , 

.  The  plaintiff  offered  one  Bird  aa  a  witneft^to^whom 
it  was  objeAed  that  he  was  interefted  in  the  point  int 
aneftioa ;  for  that  be  had  a  claim  againft  the  defendant 
m  horfes  fold  to  -faid  Bifliop  ^n  credit  about  the  fame 
time^  which  went  in  ihe  fai^e  drove  and  were  ihipped 
in  tl»  fame  Tcfiel,  and  his  recovering  depended  upon. 
tbeiao)/$iecret  partnerthip  claimed  by  the  plaintiff. 

By  the  court— He  cannot  be  a  witncfs.  TBe  jury^ 
found  »  ividiSt  foi  the  plainttff^  imA.£6a^v(^  ifaln- 

The  defendant  mpr^dia  arreft  of  judgment — That 
Jonathan  Wright  one  of  the  jurors  who  tried  faid 
caiile  ^od  afifBinr  demand  upon  diedefendant  with  the 
jAaUMMT,  fot  twK>  horfes  fold  to  faid  Bifliop  about  the 
riwir  timey  en  credit^  whkk  went  in  the  iame  drove, 
and  were  flapped  io  the  fame  vefle),  and^was  wnidng 
to  fee  the  event  of  this  fuit,  of  which  the  defendant 
mras  wholly  ignorant,  when  faid  JHfy  were  impanneU 
led*     Demurrer. 

Judgnaent'-^'Molnon  in  arreft  fafficknt,  and^|ft'-  ^ 

pleader  ordered.  "'*4r 

Peck  wrf.  Baldwin.  '^^ 

If  a  grantees-   , 

PETITION  m  chancery  j  Ihcwing,  that  the  peti-  ^jl^^tld 
tioner  was  imprifoned  for  a  debt  due  to  aft^  he  has     ^ 

of  forty  pounds  lawful  money^  and  had  not  got  the  deed, 
tlse  means  of  paying  it ;  that  the  petitionee^  Mr.  Kng  ^?^^*^**^Cj'» 
and  a  immber  of  his  neighbours  agreed  they  would  be  ^lie^gaunft 
hii  bondfinen,  and  take  him  out  of  prifon,  if  he  would  the  fraud  and 
cdnvor  to  Acm  hy  anabfolute  deed  a  certain  trafl-of  enforce  the  a. 

'  '  greement. 
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land  he  owned  in  Harwinton,  with  a  quarr7of  fretf 
ftone  upon  it,  to  be  releafed  back  to  him,  upon  hk 
pacing  faid  debt,  and  faving  them  harmleft ;  which 
agreement  was  accordingly  carried  into  execution  i 
that  afterwards  all  the  grantees  in  faid  deed,  quiN 
claimed  and  releafed  their  right  to  the  petitionee,  upon 
his  undertaking  to  pay  faid  debt  and  indemnify  diem; 
at  which  time  faid  Baldwin  agreed  and  promifedto 
execute  to  the  petitioner  a  bond,  conditioned  to  rdeafe 
back  faid  land  and  ftone  quarry,  to  the  petitioner  up- 
on his  paying  faid  debt  and  indemnifjdng  him ;  tfatt 
faid  Baldwin  had  ever  found  means  to  avoid  giving 
faid  bond  ;  that  he  had  fold  a  part  of  faid  farm  to 
.  John  Collins,  for  ;^i4o  lawful  money,  which  Was 'a 
much  greater  fum  than  wns  due  to  faid  Baldwin ;  that 
faid  Baldwin  retained  the  reft  of  faid  farm  and  laid 
valuable  ftone  quarry ;  praying  that  an  account  ht 
fettled  between  him  and  the  petitionee ;  and  that  ffie 
petitionee  be  compelled  to  pay  him  the  balance,  aftet 
dedu£ling  what  was  juftly  due  to  the  petitionee  ;  alio 
to  releafe  to  him  the  remainder  of  faid  land,  not  fdd 
to  faid  Collins  with  faid  ftone  quarry.  ' 

The  court  heard  the  petition,  and  finding  the  fa£l» 

alledgedto  be  true,  granted  it  upon  the  ground  of 

fraud,  that  faid  Baldwin  might  not  take  advantage  pf 

his  own  wrong,  in  evading  to  give  faid  bond  of  de£E»* 

;  zance,  which  he  had  agreed  to  give* 

The  court  iettled  the  account  between  thepiuties 
•  and  ordered  faid  Baldwin  to  pay  the  balance,  aUb 
to  r^pife  and  re-convey  the  lands  not  diipofed  of  with 
rfie  ftone  ^quarry,  to  the  petitioner. 

Holbrook  wtf*  Judd.  « 

^  ^"HTI?"      a  CTION  of  the  cafe  j  declaring,  that  on  the  oda 

that  18  fubftan-     JUk        r  y-       •      -    —  .        o'-  < 


•buVgoadT.  JrV  of  March,  A.  D.  1790,  he  took  out  two 
not  vitiated  b^  of  attachment  againft  the  defendant,  one  on  a  note 
inattcw  of  fur-  for  £6^,  and  one  on  book  for  /  ioo>  both  letumable 
piufage.  •  ^Q  jg'g  county  court  on  the  4th  Tuefday  df  faid  March  t 
which  were  fervcd  by  attaching  the  defendant's  bodjgf  j 
that  the  faid' Jqldd  then  having  in  his  bands  a  note 


tmii  the  phimiflr  in  favor  eljokph  Halkt,   for 

jp  i^i  I  York  money,  as  attdtiley  to'  ^1*  Hatfet,  ap- 
jlied  to  the  plaintifFand  informed  him  ihat  tfnlefs  h^ 
.tspuld  take  tip  iaid  attachments  agi^inft  him  and  not 
ibiave  them  retunied  to  court,  he  woi<ld  immediatel j 
attach  him  upon  faid  Hallet's  pote  \  but  tJF  the  plain* 
tiff  would  take  them  up  an^  not  return  them  to  court j 
iaid  Hallet's  note  fhould  not  be  profecuted!  or  put  in 
iuit.  until  the  next  winter  after  ;  to  which  propoi^l 
tKe  plaintiff  agreed  and  took  up  faid  attachments^  and 
caiued  tbem  not  to  be  returned  to  court  ;^  in  confid- 
eration  whereof  the  defendant  promifed  and  agreed 
.that  faid  Hallet's  note  ihould  not  be  put  in  fuit  until 
ikt  next  winter  after :  Yet  the  plaintiff  fays  that  the 
defendant  not  regarding  his  agreement,  prayed  out 
a  writ  of  attachment  on  faid  Hallet^s  note,  d^tecf  th^ 
ift  day  of  July,  A.  D.  1790,  apd  caufed  his  lands  tdr 

.  be  attached  in  the  ftate  of  New-Hampfhire,  and  itt 
.Not.  a.  p.   1790,  recovered  judgment  againft  thd 

e^flaintifffor^i76  York  money,  for  which  he  took 
cxeeution,  and  had  it  fatisfied  by  the  plaintiff's  lands  ; 
und  the  defendant  sdfo  purchafed  a  note  of  Ephraim 
Wheeler,  againft  the  plaintiff,  for  ^30-14,  on  which 
note  he  caufed  the  plaintiff's  body  to  be  attached,  in 
faid  New-Haittp&ire  oafaid  ift  ol  July,  and  to  b^ 
imprifdned,  until  he  turned  out  all  his  moveable  eftate 
to  pay  the  defendant's  faid  debt  at  his  own  price. 
Plaintiff's  damage  the  fum  of  ^2oOi  The  defetidastt 
4isamud  to  this  dedaxation* 

Th^  exceptions  taken  were — ift.  TTncertainty 
whetSier  the  promife  was,  nev«r  to  fue  fatd  Hallct's 
note^  or  not  to  fue  until  next  winter,  ad.  Apronilfd 
never  to  fue  would  be  unreafonable.  3d.  The  con* 
SderatioD  idle  and  in£gnsficant,  being  only  to  ftop 
Caid  attachments  which  might  be  renewed  the  next 
^irfnoinent.     4th.    That  the  declaration  contained  a   '  ^ 

.:;idiBrge  for  attaching  him  upon  the  Wheeler  note^  ^ 

which  was  not  within  fiie  agreement. 

jfudgmen*— That  the  declaration  is  fuffident;  it 
iontains  fubftantially  a  good  confideration ;  that  is^ 
f orbearane*  and  ftoi^ing  laid  ftiits  by  attachment :  a 

*^^  ill  '     ' 
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clear  and  certain  promife,  tiz.  that  iaid  HaUet's  note 

'     ihould  not  be  put  in  fuit  until  the  then  next  winter  t 

and  a  breach  by  putting  it  in  fuit  on  the  ift  of  July 

after  i  all  the  reft  being  furplufage  might  better  hate 

'been  omittted,  and  may  well  be  reje£ted. 

Cogfwel!  v€ff.  Whcaton. 

Anadionnot  A  CTION  of  trcfpafs  brought  before  a  jutece, 
e^f™;ThJ  JjL  The  defendant  fet  up  title  j  and  the  caufe 
docket,  af^r     was  remoTcd  to  the  county  court  agreeable  to  the 

the  jury  were    ftacute. 

tttpaoneUcd* 

In  the  county  court  the  defendant  changing  plead 
not  guilty  \  and  the  caufe  was  tried  on  that  iflue,  and 
^pealed  to  this  court»  and  clofed  to  the  }ury  i  tlu$ 
being  difcovered  by  the  court  upon  reading  the  fileiy 
after  the  jury  were  impannelled,  the  caufe  was  ordef* 
ed  to  be  erafed  from  the  docket)  as  not  being  proper^ 
ly  before  this  court.  Vide  the  cafe  of  Darkee  «r* 
Vamum,  Windham^  Abrch  term,  A.  D.  179!}  and 
the  cafe  of  Sweet  ur.  Dowj  New^Londonj  March  term 
A.  D.  1792. 

Hannah  verf.  Wadfworth. 

t  SIST'  a  CTION  6f  the  cafe ;  declaring,  that  the  dcfcnd- 

•f  luuit  for  .x\.  ^^^  ^^3  c(dle£lor  of  ftate  taxes,  &c.  and  had  a 

pmymcftt  of  number  of  taxes  againft  the  plaintiff  %  that  the  deftnd* 

cMitineDtal  ^jjj  advcTtifed  and  fold  his  lands  to  a  ffreateramottot 

uses,  hath  noc^,  jr^  ji-/x* 

right  to  take     ^^"  ^^^  ^^^  ^^^  taxes,  and  the  colt. 

thc^lStiicc  '^^  which  a  fpecial  plea  was  made  in  bar,  and  de- 
between  hard  murred  to  by  the  plaintiff,  which  was  heard  and  adr 
aoney  and  judged  to  be  infufficient  laft  court ;  and  now  the  pav* 
Tbe'^M-      ties  were  heard  in  damages. 

S^Sfnl  It  appeared  that  there  were  certain  taxes  laid  for 

Seedwnotcon-  tontincntal  bills,  and  made  payable  in  ftate  bills  <?t 
clufive  upon  coih,  ac  a  difcount  of  one  for  forty ;  that  the  cotie&ot 
the  mnior  as  fold  the  lands  for  coin  only,  when  the  difference  be- 
orlht^jSI^t  ^«en  ftate  bills  and  coin  was  two  for  one,  which 
•f  theptirchaic  made  the  difierence  of  ;^i  i-io. 
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The  couft  judged  that  the  defendant  ought  not  to 
fyail  himfdf  of  this  advantage,  and  gave  judgment 
£jpr  the  plaintiff*  to  recover  that  fum  in  damages.     It 
was  adjudged  in  this  cafe  that  the  confideration  ex«f  1 
prefled  in  ue  deed,  was  not  abfolutely  conclufive'up*  i 
on  the  grantor,  as  to  the  amount  or  payment  of  the/ 
purchafe  money. 


Martha  Seyniour  njerf.  Charles  Merrills. ' 


file  fi:e 


CnON  of  defamation.     Iflue  to  the  jury.     In  tiia<!^mu  of 

this  cafe  it  was  determined,  that  evidence  of  dcfamatioi^cv-. 

tic  general  charaaer  of  the  plaintiff  refpcfting  the  pl^7iffVjL- 

crimes  charged,  may  be  given  in  evidence  by  tli^  de*  eral  charaaer 

fendant ;  but  no  evidence  of  particular  fads,  except  a^miflible. 

thofe  charged  by  the  words.   Vide  Brunfon  vs.  Lyndd 

Mew^^Haven,  Jan.  term,  A.  D.  1792. 


HartferdCmniyy  Sept.  Term^A.D.  1792. 

Beacher  verf.  Bray, 

A   CTION  of  trover  for  a  pair  of  oxen,  a  cow,  &c.  ^o!!Sttorit*^ 

jf^L  ^hich  the  defendant  had  taken  as  coUedor,  fdllands  f^ 

and  lold  for  taxes,  damage  ^25.    Plea — Not  guilty,  payment  of 

Iffue  to  the  jury.  *""»  ?*  *"y 

•'     '  other  time  or 

The  plaintiff  claimed  thcfe  cattle  upon  the  ground,  gfj^^^jj^"^^** 

that  when  the  defendant  took  and  fold  them,  there  verttfenwnt,"  ' 

was  nothing  due  for  taxes,  but  that  they  had  all  been  andcamiot  a<l^ 

paid  by  a  piece  of  land  which  the  defendant  had  lev-  J®""  ^^^  '^"*- 

led  upon,  and  advertifcd  to  be  fold  as  the  law  dircfts  ;  ^"^  ^^  ^^"• 

but  on   the  day  of  fale  the  defendant  was  fo  unwell 

that  he  could  not  attend  the  venduCi  he  wrote  a  letter 

and  thereby  adjourned  the  vendue  to  a  future  dayi 

and  then  atttended  and  fold  faid  land  to  one 

Pardey. 


4«t.  HARTf  aRP  ^OHMXY, 

Tbe  queftio^oflav  upon  wlikh  tbif  ^fe  turoed 

WA&^-^Whether  this  wa«  a  v;4lid  £ile»  and  whetfaer  tbt 
f plle^or  bfiil  right  tl^us  t^  a4|oiun  the  yendue. 

The  jury  found  a  rcrdift  for  the  plaindflr,  from 
which  the  court  difiented,  and  gave  their  opinion  no- 
on the  qneftion  of  iaw.  The  authority  of  the  collca- 
or  is  by  ftatute,  and  that  authority  muu  be  purfued. 

The  ft:»tiite  is^Th^t  the  ^pllcAor  (ball  diftraiii 
goods  and  chattels  if  to  be  had,  but  if  no  goods  or 
chattels  can  be  founds  or  (ball  be  tendered^  he  fbaU 
attach  the  real  eftate  of  Aicb  perfooi  if  to  be  found 
within  his  precin£ls»  &c. 

That  when  real  eftate  fiiaU  be  taken  as  aforefiajj 
the  officer  taking  the  fame  (hall  proceed  to  {^  ap4 
difpofe  thereof  at  public  auction,  fufficient  foe  pay4 
ment  of  fuch  taxes  charged  againft  thf»  owner»  find  tO 
fadsfy  the  legal  coft  and  fees.  Provided  n^vertbelefs, 
that  the  time  and  place  of  fale  for  payment  of  fuch. 
taxes  (hall  be  advertifed  by  the  collector,  three  weeks 
in  fome  public  newfpaper  ^n  this  ftate^  at  leaft  fix 
weeks  before  fuch  fale. 

Here  it  is  exprefsly  required  that  the  time  andpbce 
r  of  fale  (hould  be  advertifed  three  weeks  in  fome  pub- 
lic newfpaper  in  this  (late,  at  leaft,  (Ik  weeks  before 
fuch  fale  ;  and  the  colle£lor  cannot  by  letter  or  oth- 
erwife  alter  the  time  and  place  thus  adverdfed  and 
fixed  I  nor  will  the  law  validate  a  fale  made  at  any  ' 
other  time  or  place.  This  may  appear  to  be  an  in? 
convenlencCi  but  the  law  has  made  no  ptovifion  to 
remedy  it.  Had  the  coUeAor  attended  and  opened 
the  vendue,  and  no  bidders  appeared,  he  might  doubtp 
Icfs  hare  adjourned,  but  that  was  not  the  cafe. 

Judge  Dyeh  and  Wolcott,  were  of  a  difibreol 
opinion.    The  jury  adhered  to  their  verdii3;« 

Sebor  and  Shaler  verf.  Levi  Robbins  and  Ifrtel 
Porter^ 

tcmX^g^^^  T>ETITION  in  chancery,  (hewing  that  Levi  Rob- 
Without  notice,  X     bins  by  deed  dated  Nov.  1786^  mortgaged  a 


|>iMi  of  liwd  to  Oliver  Rdbttns,  to  fcciirc  a  debt  of  ofthemortpge 
£60  j^  that  afterwards  faid  Levi  fold  and  conveyed  to  o^»  pa"  •f^^ 
Ifracl  Porter,  ooe  acre  and  26  rods  of  faid  mortgaged  ^wfiTj^X 
premifes  by  an  abfoJutc  deed,  who  inunediat€ly  w^nt  cd,  by  the 
Uitopoffcffion  ;  that  in  April  A.  D.  1788  the  peti-  «n««gagor'# 
tioners  recovered  a  judgment  againft  faid  Levi  and  ^""^y"'^*^* 
one  Stanley,  both  Bankrupts,  for  the  fum  of /268  T/Kr^ 
took  out  execution  and  levied  it  on  that  part  of  faid  refiducof  the 
mortgaged  premifes  which  was  not  conveyed  to  faid  P*"^"* 
Mfad,  and  was  appraifed  at  ^f  280  including  the  in- 
cumbrance of  ^67-0  due  to  Oliver  Robbins,  whidi 
left  due  on  their  faid  execution /jj  ;  that  fince  fgid 
kvy  they  have  paid  faid  Oliver  and  taken   a  convey- 
ance of  all  his  intereft  in  faid  mortgaged  premifes, 
and  pray  'that  the  petitionees  be  compelled  to  pay 
them  their  debt  and  what  they  have  paid  out^  or  be 
&reclofed  of  thdr  equity  of  redemption. 

It  appeared  that  faid  Porter  was  a  bona  fde  pur« 
dksJjet  for  a  valuable  confideration,  without  notice 
of  faid  mortgage  to  faid  Oliver ;  that  the  petitioners 
knew  of  faid  deed  to  faid  Porter,  when  they  levied 
Aid  execution, being  bounded  exprefsly  upon  theland. 

Judgment— That  the  petitioners  take  nothing  by 
their  petition. 

The  petitioners  by  the  levy  of  their  execution  ac- 
quired all  the  right  and  intereil  Levi  had  in  that  part 
of  the  mortgaged  premifes,  levied  upon,  which  s^ 
mounted  to  £^2 13  more  than  to  pay  faid  Oliver  his 
debt,  the  incumbrance  upon  the  whole  mortgaged 
premifes ;  and  upon  their  paying  Oliver  the  whole 
of  his  debt,  out  of  the  intereft  they  had  of  liCvi,  it  ex-^ . 
tinguiflied  his  right  to  the  whole  premifes  in  equitv— ^ 
has  releafe  therefore,  conveyed  nothing  but  a  naked 
Ic^  title,  and  as  the  mortgage  money  was  paid  out 
of  Levi's  eftate,  it  ought  to  enure  equally  for  the  ben» 
efit  of  Porter  as  the  petitioners — ^they  having  a  fur- 
ther debt  againft  Levi,  made  no  difference  in  this  reCf 
ped  and  can  be  no  ground  fpr  a  decree  of  fore^los 
fwre  ngiioft  faid  Porter  or  his  a%ns. 


4Si  ^    HARtPORD   CdtTNTY/      ' 

John  McLean  and  Wife  verf.  Ebenezer  Bar- 
nard, executor  of  Daniel  Goodwin. 

•The  jadge  of  A  PPEAL  from  a  judgment  of  the  court  of  pro- 
SSbc&  to  1**^  jfjL  ^*^^  "*  proving  and  approving  the  laft  will 
^ilL  a^nd  teftament  ot  faid  Daniel  Goodwin^  for  the  fol- 

lowing reafons — 

I  ft.  That  the  teftator  at  the  time  of  making  and 
executing  faid  laft  will  and  teftament  was  not  of  fettod 
^      dilpofing  mind  and  memory. 

2d.  That  the  teftator,  at  the  fame  time  he  mad^ 
9nd  executed  his  will,  (irft  made  and  executed  a  deed 
of  a  part  of  his  lands  to  Jonathan  Avery^ ;  who  is  one 
of  the  three  fubfcribing  witneffcs  to  faid  will,  which 
land  faid  Avery  now  holds  and  claims  by  force  ol^ 
faid  deed — whereby  faid  Avery  became  intereftcd  in 
the  fanity  of  the  teftator,  which  is  the  point  in  quef- 
tion,  and  fo  faid  Avery  was  not  nor  is  a  competent 
witnefs  to  faid  will. 

3d.  That  Jonathan  Bull,  Efq.  one  of  the  three 
fubfcribing  witneftes  to  faid  will  was  at  the  time  of' 
fubfcribing  his  name  as  aforefaidand  ftltl  is  tbejeidge 
of  probate  for  the  diftri£l  in  which  faid  teft^^toif' 
lived,  and  to  whom  belonged  the  probate  of  faid  will, 
and  fo  faid  Bull  was  not  nor  is  a  -competent  witntft 
to  faid  win. 

The  appellee  denied  the  truth  of  the  firft  aad* 
(econd  exceptions,  and  demurred  to  the  thifd. 

Upon  a  full  hearing  of  the  evidence  and  the  council, 
the  court  found  that  as  to  the  firft  reafon,  faid  Dan- 
iel the  teftator,  at  the  time  of  making  and  executing 
faid  will  was  of  found  difpoGng  mind  and  memory.. 
As  to  the  ad  reafon,  the  court  found  that  faid  teftator 
did  not  at  the  fame  time  he  made  and  executed  his 
will,  firft  make  and  execute  a  deed  to  faid  Jonathan 
Avery,  of  a  part  of  his  lands,  &c.  as  the  appellants  in 
their  reafon  have  alledged.  And  as  to  the  third  rea- 
fon, the  court  were  of  opinion  that  it  was  infufficient^ 
and  thereupon  afErmed  the  judgment  of  the  court  c^ 
probate* 


IMivy  Remington  veif.  Abijah  Remington.  < 

ACTION  of  eje£tinent  to  recover  polTeiEon  of  a  a  leafe  to  a 
certain  farm  dcfcribcd  Jh  the  declaration,  dc-  maa  during  hjp 
cJaring  that  on  the  26th   of  March  A.  D.  1771,  ^^hiTtifcJf^ 
Thomas  Remington  being  ivell  feized  of  faid  prem-  he  fiiould  mar- 
,  ifes,  leafed  the  fame   to  Daniel  Remington,  in  the  ry,vcftsndin» 
words  and  manner  following,  viz.  Thomas  Reming-  bereft  in  the 
lipn,  for  the  confideration  that  mj  father.  Daniel  ^  ^* 
Kcmington  hath  this  day  made  and  etecuted  to  me 
a  deed  of  his  farm  on  which  he  now  lives,  for  his  fup^ 
port  and  maintenance  during  his  natural  life,  and  the 
fife  of  his  wife  (in  cafe  hefliould  marry.)     I  do  here- 
by remife,  leafe  and  to  farm  let   unto  him  the  faijil 
Daniel,  the  farm  on  which  he  now  lives,  bounding^ 
^c.  to  ufe,  occupy  and  improve,  according  to  the     » 
rules  of  good  huibandry,  for  and  during  the  term  of 
his  natural  life  and  the  life  of  his  wife,  if  he  (hould 
iharry,  &c.     Said  Daniel  entered  and  pofiefled  by 
force  ef  faid  le^fe,  and  on  the  i  ith  of  Auguft  A.  D. 
1 774  married  the  plaintiff,  and  on  the   i  ath  of  May 
A*D.   179^   faid  Daniel  died,  and  thereupon  the 
|ilaintiff  became  feized  by  force  of  (aid  leafe  of  faid 
premifes,  for  the  term  of  her  natural  life,  and  that  the 
defendant  afterwards,  viz.  on  the  lath  of  Auguft  A. 
D.  1 790  entered  and  difleized  her^  &c. 

Flea  in  bar-— That  after  faid  marriage  took  place 
the  plaintiff  eloped  from  the  faid  Daniel,  and  by  the 
afld  of  an  arbitration  they  agreed  upon  the  terms  of 
Irving  feparate ;  that  at  and  for  13  years  before  (aid 
Daniers  death,  {he  lived  feparate  horn  him,  in  which 
time  he  difpofed  of  all  his  right  in  faid  letten  premi- 
fes to  the  defendant,  and  that  the  defendant  had  pur* 
chafed  of  the  heirs  of  faid  Thomas,  who  were  alfo  de« 
ceafed,  all  their  revcTfionary  right  to  faid  premifes. 
To  this  plea  a  demurrer  was  given. 

Judgment — ^That  the  plea  in  bar  is  fufficient. 

The  queftion  of  law  which  arifes  in  this  cafe,  i%^ 
upon  the  conftruAion  of  the  words  in  the  leafe  from* 
'niomaa  to  Danielj  viz.  I  do  remifei^leafcj  &c.  unto 


I. 


\^         -  Hiifit^<!iia«D  aavxTT^ 


hft,md  the  iife  of  his^wtfe,  ifiie  AmIiI  mOLTtj 

Here  iB  no  intcrcft  granted  to'tRe  wife,  and  if  ii\0 
Uirords  whicli  arc  mfcrted  in  the  leafc,  and  the  U(e  of 
his  wife  if  fee  iBoutd  m^ny,  hzrc  any  operadon,  it 


iiD  rigntj  estccjpt  it  be  of  dowcrby  force  of  the  ftatute. 


1  1 


Otbniel.  WUliimsy  adoixufbrator   of  0tliju4 

'  Wiiiiams^  6scea£td    verJH  Rebecca.  Bddem 

' '  adnnin^ratrk  od  the  «ftate  of  John  Bckki 

'-deccafed.-  ►  t  ,  .     ^  ,  , ,     .  . 


Creditor,  or       A  CTION  oti  rtotc  ^, '  JtecUW^gj^tHat  Jbtei  BeMA 
their  rcprefcn-  ^^/\'  deefcafipdy^uijkiid  bf  ajBQirt^mkwHf .  daURtdie 

catives,  being     Ji^tlrbf .  Ajxil  A«  I>.  If  &!»  pTCWlifed* fbc f^M-OlKMl 


AC 

their  rcprefcn-  ^-X\j  deefcafipdy^uijkiid  bf  ajBQirt^mkwHf .  daURtdie 

tative»,being     Ji^tlTof  -         —  -  .-   .    -  ^^    .  . 

Tthl  ti^Jr  deccafed,  t6  pajt  ^.hkn  the  (iUfkifjCiA^-fmfm 
pubiifliing  an  dcrnand,  ,with^the  lawfu!  intercft^  which  nek^rihe 
order  ef  pro-    faid  Jbhh  hi^r  thi  itfckd^ht  hiw^eicFplitfonhcd,  «rc 

bate  limiting  ./?'.. 

the  time  for  Plea  izi  bir-^That  on  the  91^  of  Nov.  1790^  the 
hiWttSSr^*  court  of  proVak  n^idb  Vn  ordct  tli^'flx'inbnthsbeai- 
ciaimiagainfta  l'^^<^^  to  tht  creditor^  6f  fJiid  John  to  Bring  in  tJidf 
deceafcd  p«v   cl;iims  ^g^md  fatd  eftatc  ftbm'thc  time '  of  publifhhi^ 

fon'seftate,         f^iJ    ordcT  in    the   nfewfpSlpCt  J     atrf  A^t  «lld  Oltftt 

J^^^l^^?y^>a$du!ypubli^^^^  15th  6f  Nov/ afewftttt 

claims  ia.  and  th^t  laid  cl^im  Waj  noC  exMbited  U>  tib^  defeAll« 

ant  until  loae  aft^r  the  expiration  of  (kid  fit'aibMis 

from  the  poSication  of  faid  order,  and  by  the  ftatufe 

entitled,  dec.  ttMs  plaintiff  wad  banred.cif  anf  recoreiy 

The] 
thereof 

that  Hannah  Williams  was  appointed  fole  executriK 
of  the  laft  will  and  teftaih^nl  of  faid  Othmei  dtfceaf- 
ed  ;  that  when  faid  order  was  made  and  puUifted 
(he  was  fick  and  incapable  of  exhibiting  faid  note  of 
of  procuring  any  perfon  to  do  it  for  her^  and  fo  cos- 
tinued  until  her  deatb|  which  happened  in  about  one 


c  plaintiffadmittingfaid  o^der  and  thepobltcat&i 
}f  replied — ^Thathe  ought  not  to  be  barred; 


SEPTEHBEK    TBKM»^r9;  1792^  aH 


i  after  pdblifliii^  faid  order  1  thaft  %kp  defend* 
ant  well  knew  of  faid  note  as  a  ifubfifting  debt  agamft 
faid  John's  eftate,  within  faid  term  of  fix  months ; 
Aat  the  plaintiff  at  the  time  of  making  and  publiih* 
ing  faid  order  was  out  bf  this  ftate  over  (bay  refiding 
and  dwelling  in  the  ifland  of  Gaudaloupe,  where  he 
>  continued  to  refide  until  after  the  expiration  of  faid 
Cx  months;  that  in  the  fummer  of  A.  D.  1791  he 
.  returned  from  over  fea  into  this  ftate,  and  bein^  next 
of  kin  to  faid  Othniel  deceafed,  did  foon  after  his  re- 
turn aforefaid,  viz.  on  the  1 9th  of  Sept.  1791  take 
letters  of  adminiftration  upon  the  eftate  of  faid  Otb- 
skl  with  the  will  annexed,  and  within  fix  months  af« 
4er  hk  retotn  into  this  ftate^  he  exhibited  faid  note  to 
the  defendant,  faid  John  having  left  a  plentiful  eftate 
to  pay  this  and  all  his  other  debts,  and  no  diftributioii 
hf4  Ui«a  bf  en  m^de  among  his  heirs. 

*  The  defendant  n^oined,  traverfing  her  hffvmff 
knowledge  of  faid  note  as  a  fubfifting  debrwitfain'faid 
AcmonAs^    Hie  plaintiff  demurred. 

\  By  the  court— The  rejoinder  of  the  defendant  la 

infumcient. 

•« 

The  ^atute  provides  that  any  perfons  not  being  iq- 
iiabitants  in  this  ftate,  (hall  have  liberty  to  exhibit 
their  claims  againft  any  eftate  that  fliall  not  be  repr^- 
fented  infolyent,  at  any  time  within  two  years  after 
publication  of  notice  to  the  creditors,  and  mall  be  eit- 
.  fitted  to  payment  out  of  the  clear  eftate  that  (hall  re- 
inain  afterpayment  of  thofe  claims  that  were  exhibit^ 
led  within  die  time  limited,  and  the  plaintiff  is  within 
tbi^  reafon  of  the  provifo  in  the  ftatute. 

This  judgment  was  affirmed  upon  a  writofervor 
in  tbe  fupremc  court  of  errors. 


M  m  m 


-K 


r*i 


^^  WINDttAkI  CblTNTf, 

Windbam  County,  S4pt.  tem^A.  D.  tj^t.  . 

Ephraim  Bacon  verf.  Childs^  kc  SeldSbaiea  d£ 
the  To^m  of  Woedftock. 

A  decree  in       T?  RROR    td  rtVfetfc  t  jttd^nt   crf  tfie  tidOntT 

chmncerymuft  r^  c^oort/on  a  pttitloh  dt  ftid  fek£lineii  agtihift 
d"!^^  ^^  '?aidBacon ;  Acting  that  his  tnothei*,  SsuWi  BaCdfty 
pofitiYdy.  ^*^  become  poot  and  impotent ;  thtot  th^y  lia*  c»- 
pended  ^^15  In  Her  ftipjwft,  attd  di^rt  flii*  iirts  likri^ 
to  be  forthfcr  chargafble  fo  faid  toWh  (  and  diat  tsii 
Ephraim  Biicon  Mras  6f  ability  to  pay  ftid  £iy  andto 
provide  fot  «lic  fumte  {upport  of  bi»  (kid  iMthtpA. 
praying  thti^he  might  be  cortipdled  t^  f^  Ukd£i^ 
and  provide  for  her  f ucnfe  fuppoit* 

Upon  which  petition  the  county  court  paiitd  the 
following  judgment.-^This  court  hairing  heafd"  the 
evidence,  ftc.  and  confidered  thereof  do  find  die  fi6b 
in  faid  pctition^fb  well  ^oved»  thatirisidttlKtd  and 
ordered  that  faid  Ephraim  pay  faid  ^15  andproiridc 
for  the  f upport  of  hia  faid  mother.  ;   r 

Error  affigned — ^That  the  court  had  not  found  ihe 
iffue  nor  any  fafts  ixrhateveri  whercoft  to  found  a  de- 
cree or  judgment. 

Jttdfmeat<---Maiiifeft  MTOx  for  Uie  feaftmrad^^ 
ifterron 

Humes  wr;^  Day. 

A  wirncrs  dif-  TT^  RROR  to  reverfc  a  judgmcnit  of  a  Jdfftici^  in  3n 
ckargcd  of  hi.  f^  vlAIm  bi^ttght  by  "ftSd  Day  agarmft  Hdmes, 
Sl!Lad^ht«L  "P°"  ^  note  of  hand,  dated  the  17th  of  Yeb.  A.  d- 
The  iiVue  put    ^1^9*  for  jf  I-2-0,  payable  on  demand  with  intcieffc 

fwered^dire<Sb-  P'^^ — F**^^  payment  before  the  date  and  fenrice  of 
If-  the  plaintiff's  writ,  on  which  the  parties  were  at  ifluc^ 

To  prote  faid  payment  the  defendant  oflcied  one  B- 

'  rael  Bates  ad  a  witnefs.  The  plaint!ffobje£ted,tfaat  faid 

Bates  fometime  before  had*  promifed  and  engaged  to 

indemnify  the  defendant  againft  bid  fioie^aiid  aB  £fi& 


SEPTEMBER  T:£  ^  }i*,  A.  D.  ligz,         ^^ 

^nd  damag(^  hf  might  fuftain  thereoA.    Upon  wluch 

two  difcharges  were  pxoduced  from  faid  Humes  to 

faid  Bates,  dated  fubfequent  to  faid  undertaking,  dif- 

yiarging  faid  witnefs  ff om  all  demando  generally  and 

particularly  jrom  his  agreement  to  indeinnify  him  on 

account  of  faid  note  ;  yet  faid  juftice  refufed  to  ad- 

.  mit  faid  Bates  as  a  witnefs — upon  which  the  deicud^ 

iunt  filed  his  bill  of  exceptions,  ftatiog  the  above  bik% 

which  were  allowed  by  the  juftice.     ^^nd  faidfoft^ce 

proceeded  and  gave  judgment — ^That  he  was  of  opin- 

.jon.  that. the  matter  alledged  in.  the  defendant  s  plea  in 

'bar,  is  not  fufficiei\tly  proved  .and  that,  the  plaintifF 

"^  recover,  &c. 

-  EiTOfs  affigned— rft.  That  faid  jtiftice*  ought  to 
have  adnrimd  faid  Bates  a  witnefs.  2d.  That  fs\d 
juftice  had  not  found  the  ifiaeone  way  or  the  athec 

"     Judgmetit'^Munif^  error  foT  both  caufes  affigned 
''inemm 


p 


Eleazer  FitcK  ver/1  Henfy  Broonrfield. 

lETITION  in  chancery,  Shewing  that  in  Nov.  Chancery  will 

1773,  he  was  indebted  to  (aid  Broomfield  ^^7  °  ^  « thT^*^  . 

note  ^100  which  was  upon  intereft  j    that  on  the  ^j^^dL^"' 
24th  of  July  A.  D.  1777    he  paid  to  Jofeph  T^^um-  quate  remedy 
bully   Efq.  who  was   then   attorney  to  laid  Henry  at  1*^« 
Broomfieldand  who  had  faid  note  to  ooUeC^  ^120, 
and  took  his  receipt  therefor,  as  follows  ;  Received 
July  «4th  1777  of  Eleazer  Fiteh  ^f  120  lawful  money, 
ip^hich  I  promifeto  pay  to  Henry  BVoomfield  en  ac- 
count of  faid  Fitch's  note  fo  him  for /*  100  given  in 
A.  B.  1773.     Jofeph  Trumbull.    That  in  A.  D.' 
1789  the  petitioner  removed  to  St.  Johns  in  Canada, 
fiiid  Trumbull  being  dead   and  infolvent  ^  that  faid 
Broomfield  brought  forward  an  a£^ion  upon  faid  note 
Sgainft  the  petitioner,  by  attaching  his  property,  ^nd  :. 

|ip  Aug.  A.  D.  1791  recovered  judgment  by  default, 
^.r  thie  whole  furn  qf  faid  note,  and  has  had  the  fame 
p^4  aqd^tisfied  by  the  petitioner's  lands — ^prajing 
^^%  hid  Brpomifield  be  decreed  to  repay  faidj^x:^ 
^^  iptereftf  or  to  return  fo  much  qf.  fyiid^h^d  appi^iiy^- 
t4pf  M^^S^in^K^Qf  <9^d  <}e.bt^ 


^  VlUm^H'Aft^'CxytfWTT, 


' ;  "  J/  ^     Plifo  in^afiaA^ilt<-^Tha;  the  petaiionef^s  remei^ 

Ju4mpaentr^Plea .  Ai£ciaifc«  ^  If  th^  receipt  is  to 
})t  co^icred.a^  BtpomfioUl'ff  it  will  apply  at  law  aTi4 
whctbet  itisJotQfbp  conGdercd  or  not»  is  detetminr 
tUc  atlaw»it4i(U4iQt,to  V.confidcred  asBroomfield's 
roceiptt  at  lawi  4^n  it  cw^t  be  applied  lo  faid  note 
ijx  chancery  aajr  n^rp  tl^aq^^'  at  ls^w.> 

Anna  Oree&ksf  Mrfi  Sabia^  adminiilrator  oc 
•*.-— -Welles.   .  .    " 

Expenfesiti.  J^  1PPEAL  from  ^  the  judgment  of  the  obm^Ufi 
currcd  fubfe-  ^£^  probate  in  accepting  the  report  <>(ccnDBneufioiM 
d^<^rof^hc  crsonthcinfoketttcftateoffaidWdka.'  -  -  I 
P^Tf"*"  '^''* .  ^ '  ifcafens  for  the  appeal-^That  Cti*  rftpdrt  cmtain* 
o^nftdemioir  edafani^iibotit^30oetkibitedi^Mdadifiiiiiili«» 
Qf  cofiimiiUQii-  tors  and  allowed  by  faid  commiflioners,  for  pimb 
P*^  ifig  and  fupjx>rtis|g.the  c|iikke?}^of  fi^ 

^deoeaic*  ,  ,'-  *    .*    \.^ 

Pica  in  abatement  of  the  Ap J)«l-iifnitft  "Afc  ^  «|Io«i^ 
ance  of  cdrnmiifioners  in  f^ch  ctfti  U  §aA^  from 
which  ttoafpeal  lies.     -^    •  -     -  •     ' '     "  *)  / 

'     Judgment-^Plea    in  abatement  infufficient,   aha 

the  judgment  of  the- court  qf  probate^affirmed. 

Vide  Staniford  vs.   Hide,  adjudged  arTolland  Feb, 

,  ^ .-  -r  ^'"*  ^  79^'    The  commiffioners  nayc  to  do  onij  with 

f  ,1       "^^     ftc  debts  due  from  the  deceafed ;  charged  yAiick  Hajlie 

incurred  fubftquent  to  the  death  of  the  inti^te  -a* 

«    •   '      ;  to  be  exhibited  and  allowed  by  the  judge  >tyf  proliat^ 

X-'-    ^    ..    '    '^'         ■    .  ■  '-■■•; 

Crane  verf.  Hanks.  '      • 

<|^ElriTI(>N  in  chancery,  flvewitig  that  theiaiptu 
thim?'^^  ^Jk  ^^^ <iourt in  March  A.  D.  1701,  paflfcd  a  deorifl^ 
^pcn^hj  for©.  tCat  up6n  the  petitioner*^  paying  h\A  Hiiiks  £i69^3^ 
dofure,  where  jawful  inonev^  by  the  1  ft  of  Match  A.'D.  17^^  ^id 
ttappeanthe  ^janks  fliot^ld  tc-conv«y  to  the '  petitioner;  certafti 
Seanrtoper-  *nortgiigea  p/emifes,  undcr  a  penalty ;  tbifion  llse 
form,  and  by    4th  of  Mtf  Av  P.  I  j^j  lie  f  fidc^Ml'Aeiainc^^.aiii 
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•fimd-affd'trndered  it-  Hi  I^M^fli^s,^  hersMj  miftakeorae« 
fuppofed,  and  faid  Hanks  agreed  to  accept  i%  and, to  ^^^^  ^^ 

8eet  him  in  the  afternoon  of  laid  dajr^t  the  ho^ufe  of 
anftant  Southworfh,Bfq/'and'gifc*'a'dieed  aiid  takq" 
the  money  \  that  faidHanlsdidtijotineethira  at  faid 
SouthwoTth's that  aftcrnooni'aHtfibU^  thScpetifionct 
waited  there  the  whole  cff  faiff'^lcfhcfon,  but  had 
ever  fince  artfully  avoid^^df^  gefitliiiei' iind  evadei) 
receiving  faid  money  or'  glWiig'-fiffl  tfcfedV  and  thi 
petitioner  relying  on  faid  tender  to  be  good  and  valid 
brouglkt  h^  fctre  fecifts  ag^iinft  fkid  Hmt^  to-raccitir 
faid, penalty ;  but  by  reaibn  of -fome  legal  defed;  in    • 
the  manner  of  making  faid  tender,  the  court  could  not 
eafinror  tbefiea^tyh-^raying  that  (aid  decree  of  fve«     ^,    ^  ^  _ , 
dpfiive  might bf-opened  and  he  have  a  furtbc;r  tinlTto        \'  i  .  .^ 
pay  fiud  iponey  lund  redeem  (aid  eiUtet  :  ' ' '      ^ 

.   Pfea  in«bfttf9)etit<»t-That  the  petiidox^did  xiot  eon-  ^  •  t 

|»t|i  .fiiAekotrieaifonft^for  opening  faid  decree  of  fore^^    '  ; 

duKvve.  -  .    .  ••        . '..-.  .    I,         .  ,   ." .'  ;' .  ,\ 

'  JudgmiSht-i^rhatdie'plcaln  ahiitetnefiit  is  fMuffl* 
fcieftt  $  and  in  March  A.  D.  1793,  the  cottrt  heard 
the  ^petition  ^H  fhe-tiaefits  and  opened  the  forecloiiire, 
mtyi  gafve  #  further  .d?jr  to  p^y  the  nu>ney  and  aredeemu 
VideDot^  t/j.Whittlefey,  Litcb&eld,  Auguft  term, 

Ainfworth  wf/T  Peabedy,  ;^ 

SCIRE.  FACIAS  on  a  bond  given  for  the  appeal  Thcbail  U  ei. 
o&  a  cs^ufc.      The  appellant  recovered  in  (aid  ?°^^j^J  * 
cattie--'*al(erwards  a  new  trial  was  granted,  2f^i  jSoal  favour  of  hi* 
judgment  was  rendered  in  favor  of  the  appellee— who  principal,  al< 
now  brought  this  fcir^, fskcias  a^^inft  the  bail.  n^S^j  ^Sd  ^ 

The  queftion  of  law  was— Whether  the  bondfman  "j^' »  *pi«* 
WMTti^^i^niec^tedby  the&rftjud^njEsit  in  favoref 

*^  appellant.    Had  the  judgme^  been  iet  alide  by  a       '.  .  -  a 

Wr  of  enOF  the  bail  would  not  be  fubjeaed.    Thia  ;  ; 

!Wito  decided  in  the  cafe  of  Butler  va  Biflel  at  New*  .  /  y? 

XiOiidon> Sept.  term,  1785— on  a- icire  facias  agaiuft  ..r'*^ 
Aefpeeial  bail.     AjuI  the  courts  haveconfidereda 

flMiptciilfetaifidebygraiitiogofa  ^yrtrifj,  aa  hacs^     V  ;  ;; 
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iffg  Uie  fam^  cfieA  in  i^ped  to  the  bsul  aa  9  judgo^ 
♦*  reverfed  upon  a  writ  of  error.    Vide  Fieoiing,  ei^eciv- 
lor  of  McDonald,  w.  Sheriff  Lord,  LitcbfieUi,  AHguft 
B,  1790- 


The  plaintiiFGnding  the  opinion  of  the  court  againft 
bira,  withdrew  the  aSion. 


Aflumpifit  wtU 
not  lie  for  a 
fiim  a  pcrfoD 
is  doomed  to 


New-London  Ccmniy^  Sept.  Term,  Ji.  D.  f  75^2. 
Rogers  xerj.  Henry, 

ERROR  to  teverfe  a  judgment  of  a  jutfticein  an 
a&toa  brought  by  Henry  tii.  iRogets  \  declare 
mg,  that  he  was  head  of  aclafe  for  vaifing  reevuiea  ta 
A.  D.  17811  to  which  the  defendant  bekongec^^-tkit 
the  defendaat  was  aflS^ffed  37^  by  hoA  dais  as  bat 
woporfiion  to  p;^ ;  that  dht  defeadanc  oemr  paid  fai4 
lum»  and  the  plaintiff  paid  it  for  him ;  that  in  ApsU 
I392»  uppn  application  qf  the  .pl^iatiff  tp  ^,fel^- 
men,  purfuant  to  the  exifting  law  in  A.  jO,.  17^^ 
they  doomed  the  defendant  to  pay  ^ofiox  his  neglefl  \ 
which  the  defendant  thereupon  became  liable  to  pay, 
and  in  confideration  thereof  affufnedaad  pronaredto 
pay  faid  4<^  &c. 

Pka  in  bar— That  by  the  law  then  fxtftni^  th^ 
61m  which  the  defendant  was  doomed  to  ]pajf ,  wa#  to 
be  eoUe£ked  by  wanaot,  and  not  otherwise.  Dkemor^ 
ler. 

Judgment  of  the  juftice — That  the  plea  was  infttf- 
ficient,  and  for  the  pl^ntiff  Xf>  r^o?er. 

Comonon  errovs  affigned. 

Judgment — Manifeft  error ;  for  that  aflUqapfit  doth 
not  lie  for  the  fum  the  defendant  wias  doomed  to  paxt 
any.  more,  than  for  a  fum  ju^gmBat  was  reodevedfpxi 
Ae  law  procidos  a^ieipedy  ia  <iii9  cafe  aa  19^  V^  ^ 
Qthe«.   . 


S  «  #f  E'Jtflft  fe  R  t  i  A  M,  A.  fi.  iTpa.  47^ 

ABen  v^.Hogeri 

ERROR  to  reverfe  a  jxtdgineiit  of  a  jufttoe  hi  aa  Tlie  pentRa^ 
a£bion  of  book  debt  Roeers  w*  Allen.  ?^  ^  *^  ** 

.     ®  b«ok,nobar 

To  which  the  defendant  plead  in  bafr— That  having  ^  **»«  ^^cfcnd- 
prayed  oyer  of  the  plaintiff  ^s  book  ;  all  the  articles  S!dn&^ 
charged  therein  were  delivered  more  than  fix  years  book. 
before  the  date  and  Hnpftttnlisn  of  the  plaintiff's  writy 
and  by  the  ftatute  in  addition  to  an  a£l  concerning 
t)ook  debts  the  plaintiff  was  barred  of  any  recovery. 

The  plaintiff  replied — ^That  the  faid  Allen  brought 
his  action  againft  him  on  book,  per  writ  dated  the 
3cth  of  April,  A.  D.  1 7929  to  be  anlwc;red  on  the  7th 
of  May  then  next,  to  which  faid  Rogers  plead  that 
he  owed  the  &td  Allen  nothing*  by  book,  but  that  tke  '       '  / 

plaintiff  was  in  arieai  in  debt  to  tlse  defendant )  which 
caufe  was  adjourned  to  the  19th  o!  faid  May,  when 
otf  iriat  the  phfialiiitf  found  that  he  owed  iht  dcAnd^ 
(tiBdt,  ar»d  irfthdrew  faid  a£Kon ;  kf  which  meaiis  the 
plaimiffwaa  prevented  fwlAg  for  bis  debt.  Deminr^ 
war* 

JCicfgtobtfnt— That  Ac  reply  of  the  plaintiff  is  fuffi- 
tiettt>  «Ald  that  he  recover. 

Error  afEgned-^That  faid  reply  ought  to  have  been 
Ivd^tfdgeA  tnfufficient. 

Judgment — Manifeft  error ;  for  faid  Allen^s  ac« 
tion  was  no  bar  to  Rogers's  fuing  for  his  debt  $ 
and  Uie  ftatute  is  peremptory  unlefs  the  debt  is  fued 
tot  within  the  time  limited,  and  faid  Allen's  aAion 
did  not  put  faid  Rogers's  book  in  fuit,  although  he 
might  have  recovered  in  that  a&ion  tlie  balance  which 
W^  Ant  to  him. 

Randal  verf.  Woodbridgc  and  Wife,  and  Rod- 
man and  Wife. 

▲    CTION  of  partitipn }  in  which  the  defendants  pg^^  ^j^ 
X^._  were  defcribed  as  belonging  out  of  this  ftare  $  have  lately  r»» 
iervice  returned,  was  by  leaving  copies  with  -Roger  ^^«  *^ 


#7* 

cop^oCthe 
procefs  left  at 
thdr  laftniiud 
pbee  of  Abode 


GrifwoM,  £ft|.4ittoffney  to  faid  Woodbridge  and  Wib 
Btid  to  faid  Rodann  and  Wif«. 

Plea  in  abatement — -That  widim  three  years  laft 
paifed,  the  defendants  were  all  inhabitants  of  tlui 
ftate^  aod  no  copies  bad  been  left  in  ferrice  at  their 
or  either  of  their  laft  ufttal  places  of  abode,  ad.  That 
faid  Grifwold  is  not,  tior  was  attorney  to  faid  Rod* 
man  and  Wife,  at  the  time  faid  copy  was  left  witli 
him  in  fervice;  without  that^  that  be  was  and  is  at* 
t^TBcy  to  faid  Rodman  and  Wife.  Demiirrer  to  the 
plea: 

^  J^dgmeiyt^-Bka  fttffii»eiit  I  forthlit  CudRodmai 
and  Wife  l^i^^ehad  neither  l^;al  nor  a^ual  notice  of 
rtbis  fuit« 


In  an  a^on 
for  entering 
Che  hoiifc  and 
ilebauching 
tJie  frfaintiff *• 
daughter,  the 
daughter  ad- 
mitted as  a 
wttncft* 


Mott  veff.  Goddard. 

.  ▲  CTIpN  for  breakUig^  and  ^ntpii^g  Us  kodk, 
Jf\^  and  begetting  his  daughter  wilii  child* «  Pk;^ 
—Not  guilty.     Iffuc  to  the  jury. 

Thc4htt^itdr  wa&ofievtd  as  a  wilitf£ii:iod'oI^fi£l- 
ed  to ;  that  (be  had  a  ftijit  Copending  for  the  mainte- 
nance of  faid  child ;  alfo  an  zGdon  for  a  breach  of 
promife  to  oiurry  her.  .      '  » 

By  the  eourt — She  is  admifliMe  from  die  iiecsp0|y 
of  the  cafe,  and  upon  the  ground  of  formet  ptecedenls 
from  books,  and  in  this  ftate.  The  oMrt  aMa  jid- 
mitted  evidence  to  pro?e  her  bein£|  famititr  with  oubA 
men  about  t)ie  fame  time,  to  leflbii  the  * 
This  adion  was  witiidrawn. 


A  court  of 
chancery  will 
not  interpofe 
between  co-cx- 
ccotors,  unJcTs 
it  appears  to  be 
abfolutcly  ne- 


Ifaac  Rogers,  &c.  two  of  the  executors  of  James 
Rogers  vef/.  Moor,  a  co-executor. 

TjETrriONin  chancery ;  (hewing,  that  faid  James 
Jl  Rogers,  on  the  25  th  of  Feb  A.  D.  i7j>o>  IctWj 
farm,  ftock  and  farming  utenfils  to  faid  Moor  for  the 
tetni  of  one  year ;  that  he  made  his  wOl  and  appelat- 
ed the  petitio#iers  and  the  petifioiieifc  liis  oafeciiCDast 
and  foon  after  died^  and  before  faid  term  was  ezpir- 


1^  V  tt^^  ^  o^^  "^^IB^  €tebf»,  fMi«  than  hb  per*  ^^efl&ry  fbr  ttt 
Ibnal  cftate  would  pay,  ^it»fotar*e  ft^k  Jet  to  bid  PJ^^^**  **^ 
l^^or,  for  which  debts  thc^pediicmcra  were  liable^  and  a  peddon  ^' 
pud  Moor,not«rithfiandmgoi6  term  had, expired,  tefu-  atar.lMJiaiai^ 
fed  to  deliver  up  faid  (lock  and  farming  utcnEl?,  which  ^^  "5?^^* 
I^elonged  to  faid  JamesVcftat<;)Qr tpaf^^vnt  iEordiem;  "^"^ 
{^rayins  ihat  he  might  b$  ooWpeJ(&4.  tQ  deliver  .them 
up  tathe  pedtionera. .        ..   ...^ ^\  ..  , y/  ,    ,       ^^ 

' Plea  in  abateinent^That  (kid  petition  ^li^0Miipi&. 
tstted amd  joined  matters -whichtieiild Aol' be joincA 
ad.  That  it  was  infufficient.  -  *  / 

^^  Judgiaient>^-4Plea  in  abatement  fiifibieiM  r  A»r  f&ere 
ri  no  aTermch^that  the  petitioners  haVe  paid  the  d^i^ 
pr  have  any  judgments  againft  them  i  or  but*  that  ^ 
jrcfpondent  is  as  liable,  and  as  able  to  pay  the  debts  a| 
they  are.  '       .     "  , 

,  The  petitioners  moved  to  amend  the  petition  and 
fupptylme  iieee0]ny  averiiienti,  Whtl£  "v^ 
payment*  of  coft*  >    .<    . 

-Bs»id  liotMbmmF  &  Joi&th^ 
:"'    " '  •• '  ""«ttf^ttt^  ■■;■ 

SHROR  to  reverfe  a  judgment  tjf  the  cototy  A  creditor  m 
comtt  «!>«!«  fa0»s..bfought  by  fjiid^St^wart  th^^^^Ji^ 
avid  BofffdvUill  Qnd  Jonathan  Brewfter. ,  deol^-  join  feverai  a- 
ing^diat  be  brought  v^  ad^ic^  ^aanft  Jonathan  g<»tt,faaort 
«oardi»aii,aii^abfentabfcooding  debtor,  and  left ^op-  ^ncfdrefad^ 
iet'WilltlaiUlH^idand faid Brewfter,age|)ts, favors,  a  judgment 
ftttomie8,and  debtors  ta  jfiiid  JoaaU^an  Boardman^  muftbeon 
ahait  he  recovered  judgment  againft  faid  Jonathan  j|2i^dt!^*** 
jB^fpfimxtif  took  out  CKCcution  whkh  had  been  ro^ 
turned  non  tfl  inventus  \  and  that  faid  David  and  faid 
Srewfter,  were  agents,  fadoi's,  &c.  andiiad  the  ef- 
fe£ta  of  (aid  Jonathan  jn  their  hs^nds;,  when  faid  cop* 
^cs  trcre  left  as  aforefsdd'j '  ptaiyiri^  foriremcdy  againfk 
ibemt  Bcc- 

,  6aidIlaiidpka4r^Thatheni;vcr:«(^s.agent,f2^doy9 
JMiauiqFf  Of  ilebtor  10  &id  jQ]MtbWiJ^99^^ 


^ 
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had  any  of  lus  eflefts  in  his  hands;*  on  wUch  pleaths 
plaintiff  joined  iflue,  and  the  court  found  that  he  was 
agent,  fador,  attorney  and  debtor  to  faid  Jonathan 
Brewfter,  and  gave  judgment  for  the  pliintiff  to  re« 
cover ;  and  judgment  was  entered  againft  faid  Brew- 
fter without  any  pka  or  de£aultj  aad  not  upon  nibil 
didt* 

Common  errors  aCgned. 

Judgment — ^Manifcft  error.  Two  men  or  mate 
may  be  agents,  factors,  attomies,  and  debtors  to  a« 
nother,  jointly  or  feparatdy ;  if  feparately,  they  may 
all  be  copied,  but  not  joined  in  one  fcire  facias. 

In  this  cafe  it  doth  not  appear  that  they  were  \oint 
agents,  attomies,  or  debtors  -,  the  judgment  may  there* 
fore  operate  very  injurioufly,  unlefs  die  court  madce  vf 
feveral  judgments  upon  one  feire  facias.  Further  it 
doth  not  appear  that  judgment  was  rendered  againft 
faid  Brewfter>  in  any  legal  way  or  manner. 


I Sabbtth 
day  if  void. 


Wight  vet/.  Geer. 

Aooteexccut-  TT^  RROR  to  rcverfe  a  judgment  of  the  coun^ 
_j  ^_  C-U1    u     ji^  court,  in  an  action  upon  a  note  for^ i;  pa^a- 

ble  on  demand  with  intereft,  dated  the  15th  day  of 

June,  A.  D.  1778. 

Plea  in  bar — ^That  faid  note  was  made  and  executed 
and  delivered  on  the  I5thday  of  June,  A.  D.  17881  at 
noon,  which  was  Sabbath  or  Lord's  day,  and  void. . 

Plaintiff  replied^-That  the  defendant  was  ajuftioe 
of  the  peace,  and  oughc  not  to  take  advantage  ci  his 
own  wrong,  and  that  he  ought  not  to  be  baned, 
without  that,  that  faid  note  was  executed  and  ddit* 
ered  on  the  Sabbath  or  Lord's  day,  at  noon.  Ifiiie 
to  the  jury  i  who  found  that  faid  note  was  executedy 
&c.  on  Sabbath  or  Lord's  day  at  noon,  and  that  the 
defendant  recover  his  coft. 

Motion  in  arreft-*-That  the  iflue  was  imatttenaL 

The  court  determined  the  motion  to  be  infofficient, 
and  gave  judgment  for  the  defendant  to  recover  hh 
coft. 
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*  Error  affigned— That  faid  motion  ought  to  have 
been  adjudged  fufiicieot. 

•"  "Judgment  of  the  county  ^court  affirmed.    It  being 
againft  the  law^  to  execute  notes  on  the  Lord's  day. 

.  Lord  verf.  Strong  &  Wife. 

PETITION  in  chancery.    Plea  in  abatement —  One  copy  left 
That  faid  petition  had  been  too  othcrwifc  ferved  jj j^^j^^  "^ 
on  the  £ud  Strong  and  Wife,  than  by  leaving  one  fe^i^c  for^^***^ 
jcopy  of  faid  petition  in  fervice  at  their  ufual  place  of  both  aman  an4 
abode^  whereas  two  copies  ought  to  have  been  left  in  *"*  wife  on  a 
fervice.     Demurrer  to  the  plea.  P'^"*''"- 

..  Judgment— Plea  in  abatement  infufficient 

<        •  • 

Ayera  <«y/r  TiUoUgn,  and  the  Society  of  Chef- 
.     ^  terfield. 

IP  RROR  to  reverie  a  judgment  of  Ae  county  l^^,: '' 
Wl  A  court  m  an  atfaon-  on  book,  brought  by  faid  that  the  duty 
Ayers  v/«  Tjillotfon^  &c.  before  a  juftice  of  thepca^e^  u  paid  on  the 
denu»nding^4.  X'/bTi- 

The  defendants  plead — ^That  having  prayed  oyer  }?«**  wttlntt  - 
of  the  plaintiflF's  book,  it  confifted  of  the  loUowing  ^' 
charges,  viz.  The  Society  of  Chefterfield,  Dr.  to 
keeping  (chool  two  months  at  45/*per  month,  ^4-10 ; 
and  that  a  part  of  faid  Chefterfield  fociety  defcribed 
by  certain  lines  and  bounds,  was  by  a£l  of  aflembly, 
in  A.  D.  1769,  incorporated  into  a  fchool  diftri£i  by 

-themfelves,  and  had  no  right  to  vote  with  faid  Chel- 
tevfield  focietv,  refpe£king  matters  which  concern 

-fchools  and  fcnooling,  and  were  not  liable  to  pay.  ' 

^,    Plaintiff  replied— That  fubfequent  to  the  aforcfaid 
;a£b,  in  A.  D.  1769,  faid  fchool  diftriA  had  by  a£l  of 
affembly  been  incorporated  with  faid  Chefterfield  fo-  / 

ciety  for  fchool  and  for  all  other  fociety  purpofes, 
without  exception,  and  had  right  to  vote  with  them, 
and  was  liable  for  the  debts  of  faid  fociety  equally  as 
.  :Uiy  other  p;|rt.  The  defendaqts  demurred  to  the  re« 
ply. 
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TtMijliftiMJiMlged^liefeply  t6befttfficfe^  The 
defeiidwfc9  app^le4  t9  ibe  ccmaty  court ;  bat  therd 
vac  no  jccrdficatt  that  tibe  duty  bad  been  paid  on  the 
appeal,  ' 

The  county  court  gave  judgment — That  the  plain* 
tiff's  reply  vas  infufficicnr>  and  for  the  defendant! 
to  90COT«f  dieir  eoft.   . 

Errors  affigned — xtt.  lliat  diere  was  no  certificate 
that  the  duty  was  paid  on  tbe  appeal.  2d«  That  the 
reply  of  the  piatntiff  was  fufficicnt. 

Judgment — That  there  is  niamfe(t  error  in  both 

S pints  affigned  for  error  \  for  unlefs  the  duty  is  ceirti- 
ed  the  appeal  cannot  be  faftained. 

Solomon  Rogers  verf.  executors  of  Jamte  Rog« 
crs  deceafed.  ^ 

Appeal  from  A  FPEAL  from  thejudgmetttofliie  OMUtof  pro* 
Ji^**^rt*of  ^'^  bate  given  on  the  loth  df  Juif»  A.  iX  179  ;fer 
Pob^Tt^th^  aUowittg  in  the  exoculofs  accoum  a  cbugeibraBDtt» 
next  ftiperior  wfa^cb  was  gwtti  by  Jamcs  Rogers,  the  fott  sofad  d^ 
court  good.  cea&d»for^i63*i8-3sandwUchforfeafeostdBes» 
SrtS^^P^Ta  cc»^orshad  delircrcd  up  to  faid  Jame^  and  ebaietd  it 
appeal  froii^  in  account  againlt  the  eltate. 
prolate.  ^^^  ^  abatement-^That  faid  judgment  was  i«n- 

dered  on  die  loth  of  July,  and  all  pardes  were  pic&' 

cnt)  and  no  app^I  was  taken  until  the  10th  of  Sept. 

next  afttr.     ad.'  That  no  duty  had  been  paid  on  U^ 

appeal. 

Jodgmentr^Flea  in  abatement  infufficient.  Ap% 
pe^a  from  the  courts  of  probate  are  to  be  taken  to 
the  next  fuperior  court,  where  the  pardes  are  of  age^ 
and  were  or  might  hare  been  prefent  at  faid  couftof 
probate.  On  which  appeals  no  duty  is  rcquiied  by 
law  to  be  paid.  1 

Hough  veff.  Tracy. 

A  party  allow.   'A  CTIONof  afftoBpfit.    Pka^TJiftt  the  defend- 
^tQ^iter  hU    jf\.  ^^ <^  >^^  aflunie  and  pnunUe  witfafll  thprct. 


\ 


SS^TEMRBE  t£%Br,  A.I>.  17^^.  iff 

fCftlr$  befoe  iht  date  and  imj^efratibn  of  the  plain*  pita  after  die 
tiiF'a  writ,  nor  was  there  any  note  or  memoranilttm  ''^^'^^  ^^ff^^ 
thereof  made  m  writing  Ggncd  by  hnn  6r  any  ottier  rer  and  deliv- 
perfon  in  his  behalf.    To  this  plea  a  demurrer  wa0  eredup  to  the 
given.  ,      .       ,^         ....  courtforjudg. 

After  the  demurrer  was  avgdedy  aifd  the  <5^ufe  it^ 
Itvered  to  the  court,  the  defendant  ifioved  for  liberty 
to  alter  his  plea  and  plead  generally,  that  he  did  not 
aflume  and  promife^  which  was  granted*  T  . , 


A 


Lawrence  verf.  Frederick  Gardner.  . 

CTION  on  a  note  for  /'20-14  upon  intereft^  A  minor's  &- 
dated  the  a4th  of  AprU  A.  D.  1 772.  '  grecing  to  pay 

'^  ''  aaoteafterhe 

The  defendant  plead  in  bar— That  at  the  time  of  >•  oUuVi  age, 
making  and  executing  faidnotehc  wasa  minor  uhder  ^^b^hSa^^' 
the  age  of  twenty-one  years.  when  unto 

ThcpfaiatiffrepKed— Thatonthe        day  of   -      ^V^ciT* 
after  the  defendant  had  mriTsd  tt>  fiiU  age  he/ ac^  tion.  *' 

ksiowkdged  tbc  juftiee  of  £ud  debt  for  which  faid  The  moral  fit-, 
aate  waa  gifon,  and  m  coafiden«ion  dioroof  engaged  ^^  *  gf^^^^j,  ^^ 
aad  pfomiied  that  he  would  pay  faid  note,  if  the  pl^n*  good  contde- 
tiff  wonld  fiorbeaT  to  fue  hinu    To  this  reply  ^a  de«>  nt>on  of  a . 
murrcr  was  given.  fo^u*""^'^ 

Judgment*— Tliat  the  reply  of  die  platntiff  is  fuffi- 
cient« 

.  By  our  ftatutc  no  perfon  under  the  government  of  , 
a  parent,  guardian  or  mailer  ihall  be  capable  of  mak- 
ing any  contraft  or  bargain  which  in  the  law  ihall  be 
accounted  valid,  unlefs  fuch  perfon  be  authorized  or 
allowed  fo  to  contract  or  bargain,  by  his  or  her  parent 
guardian  or  mafter ;  in  which  cafe  fuch  parent  guar- 
dian or  mafter  (hall  be  bound  thereby.  In  this  cafe 
St  is  not  alledged  that  the  defendant  at  the  time  of 
giving  faid  note,  was  under  the  government  of  any 
parent  guardian  or  mafter ;  but  only  that  he  was  a 
aainor  under  the  age  of  twenty-one  years.  The  con- 
tmBt$  of  minors  are  not  void,  but  are  only  voidable 
at  their  option^  when  they  come  of  full  age.  The 
fMindi  filiiela  re^tttde  and  jufticeof  a  thing  i^ 
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confidcralioa  pf  a  pcomifti  to  perfonn  that  thiii|^ 
^ere  the  ds£tSkiMXt  M^hea  ha  had  arrived  to  fall  ag«t 
acknowledged^  the  jufticepf  ^  debt»  for  which  the' 
note  was  giyenj  afieo^  |o  its  validity^  and  promi&d 
to  pay  it*  .'  . 

Chriftopber  Manwaring  verfh  John  Diflion. 

Apurchafcr         A  C  HON  of  ejeftmcnt  fbr  a  piece  of  laiid.    Pica 

under  an  ad-        jf^  — No  wrOQg  pV  diflcizio.  .  Iflue  tO  thc  JUIJ. 

miuidrator 

who  fells  un-         The  plainttfp  clatmed"  the  land  in  qaedion,  hj  force 

der  aa  aa  of     of  a  ^^cd  dated  the  9th  of  Nov.  A.  D.  1 739,  from  his 

pa™«to7thc  fa^^*^  Richard  Maawaring  to  his  foa  Riclwrdr  U 

debts  of  the  de-  conGdcTation  of  lovc  and  good  will  toiwards  >his  faia 

ccafed,  (hall      foa  ^  iu  which  he  gave  and  granted  t}ie  demapdol 

r^um*^'"''^  prcmifcs  with  other  lands  unto  hi&  for^  Rioh^^.ajrf 

dcid ^vMin     to  the  heirs  male  of  his  body  lawfully  b^r^jt^teo,, af^ 

the  life  time      fo  in  the  line  of  his  heir  male  lawfully  b^gottf  0  mi)l9 

Vpf  the  dcccaf-^  the  end  of  five  generations.     And  in  cate^of  &f|iif^ 

^     *  \v%^  \  of  iffue  male  of  his  faid  (on  Richard>  thea<;to  ri^ectta 

Vliis  fon  Afa,  and  to  the  heir  inalc  of  his  l>p4j  lawfully 

^^^^W        begotten  in  like  manner  j  and  in  cafe  of  faiJuFC  of  if«* 

^^^"       fue  male  of  faid  fon  Afa,  to  revert  to  his  fon  Henry 

and  to  the  heir  male  of  his  body  lawfully  begotten.ia 

like  manner  i  and  in  cafe  of  failure  of  iiTue  male  of 

his  faid  fon  Henry,  to  revert  to  his  fon  Chriftopher 

and  the  heir  male  of  his  body  lawfully  begotten,  &c^ 

in  like  manner. 

Richard  the  grantor  aftewards  remained  in  pofleC- 
lion  of  the  granted  premifes  for  many  years  until  lus 
death  ^  and  ever  pofiefled  and  improved  them  as  his 
own,  and  contracted  debts  after  giving  laid  doed 
to  the  amount  of  forty  pounds  more  than  % 
perfonal  eftate  would  pay ;  which  remained  unpaid  a^ 
his  death,  having  no  other  lands.  1 

Upon  thc  grantor's  death,  his  fon  Richard  alfo be- 
ing dead  vrithout  iiTue,  his  fon  Afa  took  admioiftra- 
tion  upon  his  father's  eftate,  inventoried  faid  land  as 
his  father's,  confidcring  faid  deed  merely  as  a  tcfta-* 
mentary  fettlement  of  his  eftate,  and  finding  the  debta 
contraaed  as  afbrefaid  to  fnrmount  the  perfonal ^ftato 
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Ac  ibm'df  ^40  lawful  aicffiey;  Ke  applied  and  ob- 
tmned  liberty  from  fh^  general  aflembtyto  iell  real 
tftate  topayfaicl  debt,  &nd  charges  of  felling;  and 
im  purfuance  of  faid  2&.  of  ^fembly  fold  the  demand- 
ed premifes  to  the  defendant,  and  gave  him  a  deed  da- 
ted the  5th  of  March,  A.  D.  1775  )  and  now  faid 
Richard,  Afa  and  Henry  being  all  diead  without  Ieav« 
ing  iflue  male ;  the  plaintiff  claims  this  land  by  force 
of  laid  deed  from  hi^  ^dier* 

The  jury  found  a  verdiA  fpr  the  defendant,  u4iieh 
waa  accepted  by  the  court,  for  the  following  reafons. 

The  deed  was  a  voluntary  conveyance  for  love  and 
good  will  to  hisfons  and  their  iffue;  the  grantor  remain- 
ed in  the  pofleffion  taking  the  life  and  improvement  un-   • 
til  his  death,  and  contraded  debts  for  neceilaries  upon 
the  credit  of  it,  for  payment  of  which  this  land  was  fold 
.fcy  the  adminiftrator,  who  then  was  legal  owner  of 
the  eftates  under  the  fandion  of  an  a£l  of  aflembly 
to  the  defendant,  which  Has  put  the  defendant  in  the  / 
place  of  the  ctedfttors,  to  *  Richard   the  father,  and  /  > 
makeshirt  abemafde  purchafer  for  a  valuable  con-' 
fideration. 
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Middkfex'County^  Dec.  Term^  A.  D.  1792, 
Cone  wr/T  Tracy. 

An  agreemcAC 
A   CTION  of  the  cafe,  declaring  that  in  A.  D  1788  ^n^^^^^ 
XJL  the  plaintiff  bargained  and  fold  to  the  defend- witliia  thcftat- 
ant  his  farm,  lying  in  Eaft-Haddam,  for  £ 1 40  lawful  u^^  againft 
money,  which  the  defendant  agreed  to  give  for  it,  and  ^'^V***.**^ 
then  made  and  executed  to  the  defendant  a  deed Theconfidc^ 
of  faid  farm  at  the  price  aforefaid,  and  thereupon  thenttion  exprefll 
defendant  became  indebted  and  liable  to  pay  to  thc^"*  ***f«2 
plaintiff  faid  fum  for  faid  farm,  and  being  fo  liable  in^JJi^UieCTM- 
conGderation  thereof  affiimed  and   promifed^  &G.  tor,  either  aa  to 
Plea-^Mon  affumpfit.    Iflue  to  the  jury.  the  fum  or  the 

'  *  payment. 


I 


4«b        -  MtDi)t^kt4^otrNTir, 

The  defendant  oWeQed  againft  the  plaintiff/s  inM- 
'ducing  any  parol  tel^monjr  to  prove  faid  contrafk  b^ 
caufe  it  was  in  amfideratTotl  of  land,  Sec.  ' 

^i^  ^jk m  H^        By  ^c  ornxK — ^Trhc.ilc£cn4ant  has  got  a  deed  of  the 
plaintiff's  farm  \   the  cootraA  is  executed  on  ope 


^A^, 


^^^^  ^  A.  ^.Jcnce  wax  admitted.  The  cafe  of  Brown  andwifi 
^^t^TyW  lA^^V^-^^.  Claik  is  in  pointy  determined  at  (^e  adjourned  fa- 
.. /       .   H        .    nerior  court,  Hartford  Dec.  A^D.  177% 

Town  of  Kttlmgfworth  verf.  Town  of  Goflieik 


DfpofitioM  ta-  A  CnON  of  aiTumpfit  for  dilbarfements  and  cr- 
kcn  within  jf\^  penditurcs  for  the  fupport  of  one  Sarah  Car- 
^rkiown  at-  ^^^y  *  pauper,  allcdgcd  to  belong  to  the  town  <rf  Gcf- 
torncy  to  the    Ihen.    Plea — ^Non  aflumpflt.    Iffue  to  the  jiirj. 

tilholt  ft^t^        John  AUen,  Eiq-  attomejr  at  law  at  laitdifield  a]i4 

Mug  him,  al-    attomejf  to  the  plaintiflB,  Ufed  withuL.fti  siikscf 

Terf/''^'''^'  Go(hen»ofwiiBcfa  the  ttefendwits  were  iofonlied  auid 

KramSJc^than *^^** notified faid.AUen  to  attend  at  (he- taking  of 

20  miicft  off^  their  diqpoGtiens ;    afterwards  iSit  defendants  took 

•ot  admitted,    fopptementary  depofitions  of  fimie  of  the  fame  wi^ 

aefts,  and  aMo  of  other  witneiles  without  notifjfiii^ 

faid  Allen-^-^which  depofitions  were  ob]e£ked  tobe» 

caufe  fttd  AHen  was  not  notified,  and  bj  the  cvuit 

not  addutted.    Vide  Williams  w.  Fitdi,  Windham 

Sqit.  term,  A.  D.  1 79 1  • 

Bow  verf.  Parfons,  Efq.  iheriff. 

Parol  evidence  A  CTION  foT  the  efcape  of  Gordon  Wliitnioie, 
*^*rUN  ^^  who  Mras  in  prifon  upon  an  exectition.  Oife 
n^Tto  bTan     ^^*  defaulted  an^  heard  in  damages. 

The  defendant  produced  a  receipt  under  die  hand 
of  the  jdamtiff  giren  fuhfeqiient  to  Ae  date  of /aid  es« 
ecution,  to  £aid  Cordon  purporting  to  be  for  ^^789 
which  the  plain  tiff  t^laimed  to  have  been  given  for 
only  j^8.  Said  receipt  was  witnefied  bjr  one  Stephen 
Freeman,  who  the  plaintiff  offered  as  a  witncls  to 


VPf^  tint  it  VII  p^tji  foir  ovlj  ft.  The  defendant 
p^jfQe^  to  bis  being  admitted^  t&t  he  was  an  infidel 
and  dift>eUeT«4  thq  being  pf  a  Qpd^  and  of  revealed 
teligion. 

The  court  admitted  parol  teftitnony  of  particular 
tonverfationsand  declarations  to  evince  his  infidelity^ 
The  objection  Uot  being  ftipportedhe  was  admitted. 

WlKam  Walter  Parfeixs,  Efq.  late  (heriff  verf. 

ACTIOK  Upon  a  receipt  given  for  goods  taken  Hcceiptt  taen 
^raaattachmenrt  declaring  that  on  the  :(]ft  J^'^?^^ 
day  of  Aug.  A.  D.  1786.  by  virtue  of  a  writ  of  at-  i^d'iohou 
tachment  in  fo^or  of  CbRrks  Sigpury^ey  ^gfiaft  Will-  them  from  the 
i^unRichards  aodSai^Uipl  Bucl  for  ^490  lawful  yum-  ^«^tor "«»« 
^y,  the  pl4in^iff^ttached  certain  goods,  wares,  Sci^  '^  ^^^ 
property  of  faid,  Ricbardf,  viz.  (dcfcnbes  them,)  to  ment,uiiid» 
die  amount  of  ^400  lawful  money ;  that  he  defiver«  demanded 
M  faid  goods  to  Ao  defendants  upim  thdr  requeft  to  V^^^  ^^ 
iEeepandt«tuni,and  thereupon  the  defendants  exe-  ^"^ 
cnted  their  vecript  ttr  <he  plaintiflF,  dated  the  at  ft'  day 
0f  Aug.A.D.  1786,  therein  promifing  to  re-deliver 
all  faid  gMds  to  the  flIaimifF  when  required  ;    that 
he  made  return  of  fm  writ  with  his  doings  thereon^ 
|>rof>erly  endorfed,  to  the  county  court  holden  at  Mid^ 
iHetown  in  and  for  the  county ,  of  Middlefei,  ott 
the  ad  Tuefday  of  Deo.  A.  D.  1 766-— which  aAion 
^Fii$  duly  entered  in  the  docket  of  faid  court  and  by      ^ 
fundry  legal  removes  came  to  the  fuperior  courts 
liolden  at  Haddam  on  the  ad  Tuefday  of  Jan.  A.  D» 
l7po,  when  and  wh^re  faid  Sigourney^  by  the^  con* 
fideration  of  faid  court»  recovered  judgment  in  faid 
i^ion  agidnft  faid  Richards  and  Buel  for  jfapo*  i*6{ 
Inwi ul  moaey  damages  and  his  coft. 

That  faid  Richards  imme^ately  afiter  iaid  judg- 
ement was  entered  up  againft  him  and  faidBuel^ 
^nrayed  out  a  writ  of  error  againft  faid  judgment  be- 
fore am  execution  was  taken  QUt  thereon,  dated  the 
27 tb  of  Feb.  A«  p.  1790,  properly  figned,  &c.  re- 
O  o  o  / 
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turnabte  before  the  fnpteme  ccnztt  dt  errorSf  tgl^ 
holden  at  Hartford  on  the  Taefday  oF  the  week  pt^ 
ceding  the  ad  Thutfdav  of  May  A.  D.  i796-^wUi& 
OS  the  5th  of  Mardi  a/ter,  was  didy  ferredon-die 
plaintifFand  retunied  to  faid  f upretncf  eoorti  and  "wm 
continoed  to  tbo  ftefflon  oC  fiud  oqii9  in  Oft*  A«:  D. 
1790,  when  iaid  coart  gave  judgment  that  there  wat 
nothing  erroneous  in  me  judgment  of  the  fuperior 
courts  and  execution  was  taken  out  opon  Bii,  jttdj^ 
liiient  of  the  fuperior  court,  dated  the  i^  day^df 
0€t.  A.  D.  i7$»o  and  dire£led  in  common  and  legil 
form  and  delivered  to  the  flieriff  to  ferye  and  reti^^ 
and  on  the  29th  day  of  faid  0&.  he  ntade  rctnfn 
that  he  had  made  demand  of  faid  William  W.P^« 
fons9late  (heriS,  alfo  of  faid  Wiffi^m  Richards  % 
faid  goods,  &c.  but  none  were  ihewn,  nor  ootdd  he 
find  any  wI\ereon  to  levy  £ud  execution.  '"  "  '- 

That  dierenpon  £ud  Sigouniey  inftitiitfd  lu$  fi^t 
flgunfl  the  plamtifffor  not  deUrecii|g<aid  good%L  4f- 
per  writ  dated  aytk  of  0&.  1 7901 ,  to  the  <ity  9011^ 
hoUcn  x»  the  2d  Ttiefday  of  Nov»  in  faid  city  of  l^A- 
dletown,  and  before  faid  court  X^efif3g9tff4  Sw^PfWt 
for  the  fum  of  ^^303  lawful  money  damages  aiid  coft^ 
which  the  plaintiff  had  been  compelled  to  pay  \  that 
on  the  apth  ofOSt*^^-  JX  -ty9ft  .4he  plaintiff  made 
fpecial  demand  of  the  defendants  for  faid  goods;  that 
they  had  never  delivered  them,  nor  paid  Cud  Sig« 
ourney's  executioii— damage  ^400r  v/v'l 

Plea  in  bar — ^That  ao  execution  was  ever  tekea 
out  on  fatdjudgment  of  the  fiiperior  courts  rend^fred 
on  Ae  3d  Tuefilay  of  Jan.  A^  D«  1790  und  tlK;i6th 
day  of  Oet.  1 79c.  and  that  no  requeft  of  d^HM^  was 
ever  made  of  the  defendants  for  faid  goods,  Bcc'  until 
em  lbs  zgth  of  £ud.Od.  and  that  the  jndpMnt  ^^ 
fupr^knfS  court  of  errors  affirmigig  thejudgmMof 
the  fuperior  oouftt  .was  entered  uj^^onthe  jatfeof 
061.A.D.  1790,.  and  that  more,  man  60  dajsjad 
dapfed  fropn  the  cnf^ing.  up  £aid  final  judgn^fOiLia 
the  fuperior  covrton  the  ad  Tuefdav  pf  Jai;.  i'loo 
and  th^.29tb  pf  Qft.A.  P.  1790,  when  iaid  jgo^* 
ice.  ^ere  firft  dipman<}ed  of  dJc,  defenidsmts  3  a^  |he 
defendants  having  previous ''to  that  time  deli vAed 


P£^>M«£]^  f%^V^  A-fl-  X7>2-  f^i 


to  faid  Richaxds  tbe  Oligjifi^  owner^  uppn  l^s 
l^qucfty  as  by-  law  they  were  obliged  to  do  3  that 
fbtj  oflS^ed  to  defend  die  plaintiflT  a^in^  the  fuit  of 
.|siiaSigourney»but  he  refufed  and,  lu^red  judgment 
S^pinft  him  by  default.    Plaiuti^ilemurr^d. 

Jtfdginent— That  the  plea  inbar  i»fuffieieiit. 

r   The  ftatuteis  that  no  perl&nal  eftate  attached,  fliall 

Jk^  held  to  refpond  the  judgment  obtained  by  the  plain- 

Tf^Wf  at  whofe  fuit  the  fame  is  attached,  cither  againft 

J^c  debtor  or  anr  other  creditor,  unlefs  fucb  jud^- 

Bientereditoxts^e  out  execution  on  fuch  judgment, 

and  have  the  fame  levied  within  do  days  after  final 

:j|ui%nient«    The  writ  of  error  was  no  fupetfedeas  to 

;thc^  plaintiff '9L  proceeding,  till  ferved  on  the6th<^f 

-Maircb,  nor  after  the  judgment  in  the  fupreme  <;outt 

of  errors  was  rendered ;  to  that  the  plaintiflThad  mote 

than  60  days  clear  of  any  incumbrance  from  the  writ 

^  if  ermr  Ih  "^hich  to  have  levied  his  ezeciitian.    But 

^vitig ne^efb^  to  doit,  and  the  defendants  having 

«delivertd    die  good4  to    Richards  the  owner,  the 

%flaintiff  waA  not  liable  to  the  creditor,  and  Us  renedy 


NeuhHaven  County ^  JmuTerm^  A^  IX  1795* 

/\ViUiaiqt>  Cook  and  Sarah  his  Wife  wr/.  £• 
1^    plitraim '  Beacher,  &c«    heirs   of  EUphalet 
;'     B6acher. 

_         [  'In  chsaeery 

TjETmON  in  chancery,  fliewing  diaton  the  toth  7h<>cT€rcbiiw 
^  J7    ofFeb.  A.D.  i779,onafctflemcntofaccoums^^^^J 

between  Reuben  fieacher,  executor   of  Eliphalet  ihew  that  he 
^  Beacher  and  Jofhua  Chandler,  there  was  found  due  from  whom  he 

from  the  eftate  of  faid  Eliphalet  to  faid  JofhuSi  a  ^^^i^u^ 
'  greater  fdm  than  was  due  from  Samuel  Cook  dec^-  Sat  hrtai 
'   ed,  to  tbe  eftate  of  faid  Eliphalet,  upon  a  morttjage  good  authoriif 

given  by  faid  Samuel  to  fiud  E3iphalet,  on  tfacl4W  of  JJ^«  ^ 


f 


4^4  iIlEl^.l!AVE»:Ct>ailT», 

reb.A«D.i76i»Me0BftMil  teoritjr  ^mt  ftcfctetf 
jr7o  IkwfttI  iBoQsy  i  and  t^  feUL  ChanABr  hM  aot 
tiientakcnthecMitkoffidelilTlo  tke  Utdml£ttie#, 
he  cottld not  «adce  t  <ked»H  waft  agreed  by  Ml  }oAMMi 
to  acc^t  a  deed  of  (ttd  iftftitg^ged  tnieirafo,  in  Cit« 
isfaAion  of  faid  b^lance^  and  faid  Reuben  Beadier, 
executor  of  faid  fiiphalct,  gave  a  bond  to  give  or  j>ro- 
cure  a  deed  of  Taid  premlfes,  vhenbtet  Ke  IKoviki  be^ 
come  quaKfied  to  receive  it--which  bond  was  toft  or' 
.  tniflaid. 

That  £ud  C3iandler  at  tbc  fame  tine  was  iodebtei 
to  faid  Samuel  Cook  for  monies  receiv«d  of  ham  co  a 
greater  amount  than  was  due  on  faid  mortgage,  and 
it  was  agreed  by  faid  Chandler  that  he  wonld  {irocuxe 
n  deed  of  faid  mortgaged  preihifes  and^onvev  them 
to  faid  Samuel  in  payment  of  what  he  owral^^ 
that  faid  Chandler  foon  after  went  on  with  the  eneil 
my  and  was  lincedead  and  in{b1vent,having  never  zoi 
ceived  anything  towards  his  debt  from  faidBeacher,  ' 
ner  ever  paid  any  thing  «ii,  account  of  faid  debt  to  faod 
'Cook*-4md  faid  Samul  xclyii^  okl  (aid  agreemcaK, 
did  not  exhibit  his  (aid  d^m  to  the  cofluniffiooencai 
faid  Chandler's  eftate ;  iha^the  petitionees  were  the 
rightful  heirs  of  faid  Samud  Cook ;  that  isdd  Reuben 
Beacher  was  dead^  and  that  iaid  Sarah  the  wife  of  tud 
Ephraim  Beacher  and  the  other  petitionees  were  the 
heirs  of  the  fisdd  Eliphalet  Beacheri  and  as  fuch  had 
recovered  (aid  mortgaged  premifes,  at  bwp  from  the 
petitioners — ^praying  that  the  petitionees  might  be  or-  ^ 
deted  and  decreed  to  convey  (aid  premifes  to  thejpe*  ^ 
titioners,  in  fatisfa&ion  of  the   debt  due  from  uid    , 
Eliphalet  to  faid  Chandhrr,  and  alfo  in  fatisfa^onof  * 
the  debt  due  from  faid  Chandler  to  .the  fAtm  ^  ^aU 
Samuel  Cook,  of  whom  the  petitioners  were  the  legpi-t 
teprefctotaiives,  agMeafcle  io£m!1  bond  &Mi  Sciillai 
Beacher,  executor  af<M«ioid,  s»  4Ud  ChaA(&er»  and  .^ 
faid  Chandler^s  4igfeemem  Wilii  jUd^Samael  GoiA. '. 

Plea  in  abatement— That  the  hSts  ftated  in  faid  oc* 
tition  did  not  lay  a  foundation  for  the  relief  alked  for. 

Judgment^-That  die  plea  in  abatement  ts  fuffi- 
cient.    The  petMoacrs  claim  $guiA  the  petitifD«ci^ 


J  A  irtJ  A  R  Y  T  E  H  M,  Km  t^9i.  4t^ 

h  ia'ChliiMyer's  right/ widioat  Ac^lig  m^'goDd 
figbt  Chandler  has  or  everhad;  Tfaef  fay  he  had  a 
bond  from  the  executor,  but  that  it  is  loft  or  miflatd» 
without  «Uedging  any  proof  they  have  of  thefa^ 
which  is  not  a  fufficient  reafon  for  not  producing  it«  -^ 

Furtherj  they  ihew  no  authority  JErom  Chandler  to  .^ 
claim  a  deed  from  the  petitionees  in  his  behalf;  nor 
do  they  fiiev  any  ground  of  daim  upon  (aid  Cband*. 
ler,  but  ft  naked  parol  agreement  to  procure  a  deed 
of  (aid  premifes,  and  convey  them  to  the  faid  Samuel, 
which  will  not  warrant  any  fuit  in  diancery  for  tb^ 
relief  prayed  fot. 

State  ifetf.  David  Gardner^ 

TNTORMATION  for  adultery,  committed  with  J^o™^ 
t   Anna  Clark,  the  wife  of  Samuel  Clark.    Trial  to  ^oftliStST 
lac  jury.  tLl  ' 


csniiot  he  A 

The  attorney  for  the  ftate  ofiered  Samuel  Qail  the  witndB. 
huiband  of  (aid  Anna,  as  a  witnefs,  to  prove  the  fa£l.  A  pcrfon  who 
He  was  ob^eaed  agrnift,  that  the  guilt  of  the  prifoner  ^^  ^ 
Vieee&rily  involved  the  guilt  of  £e  (aid  Anna,  who  theft  cxdudcil 
was  the  wife  of  faid  Samuel ;  and  Azt  the  huiband  from  tMfyio^ 
cannot  be  a  witnefs  for  or  againft  his  wife. 

By  the  court**— He  cannot  be  admitted.  In  a  profe* 
cation  againft  the  wife,clearly  he  could  not  be  a  wit- 
tieTs,  and  in  ttftifying  to  the  criminality  of  the  prif- 
oner he  muft  ncceflarily  teftify  to  the  criminality  of 

his  wife  J  further  he  may  be  interefted  in  laying  a 

f  oundation  by  his  teftimony,  for  a  divorce. 

A  woman^was  then  ofiered  as  a  witnefs,  who  had 
lieea  convifHd  before  a  juftice  for  fteding  fome  floor, 
^was  found  gnilty  and  adjudged  to  pay  ^  the  three- 
•fM  damages)  theTecord  was  produced,  and  upon 
obje£Uon)  was  excluded  as  being  infamous* 


4W^  .»  E  *  -4i  A  V  BNVCO  Ur  N  T  ¥^  T 

Rebecca  Shfermito'  wjC  her  Hufband,  Jcrfnr 

**  Sherman* 

hurecdved  T^BTTPION^fof  a  divoToe,  for  the  caufc  of  addterf. 
ctMiimiuiicm-  j^  DoA<>r  bncs  ^ras  prbdoocl  as  a  wimefs  on  iic 
«»«>»  ^«^'**  part  of  the  ^eifiDneV)  and  was  objefted  aguaft,  be* 
^J^J^J^t  ra  oaa(b  all  he  OMld  trftiff  came  to  fab  knowledge  in 
ftfcreqr*  ezcq>t  cbhftdtfnee,  and  under  oUigatipn  of  focrecy.  Tlie 
ao  cife  of  an  bbj«£lion  wis  j  udged  to  be  infufficient,  Vuk;  KKUs 
S^^to  ^cf.  ^-  tMfwoM,  Lkefafield  Jan.  lenn,  A.  JX  1 7^.     * 


Apple  ver/.  RnSId  &  Paiifbu 


ttlymUbe 
knows  wheo 
called  at  a  wit- 
neO. 

On  a  fercrai  A  CTION  of  tTover  for  a  ipxattet  of  a  vcffd  Uften 
pica  to  t^c  ju-  XX  ^7  execution,  and  fold  to.  RnM  wbui^  wgl  ^ 
17— oncofthc  creditor,  who  fold  the  veffel  and  tfeccbrednthe  ja«t- 

S^^' Md  ^y  ^^  ^^ »  ^^'^^  "^  ^  ^^^^^  *"^  tookAe  tdfcl 
re^Tcrs  hit  by  Raflers  diredion.  The  defiendaatafircndlx  pkeid 
own  coft,  hit  not  gttihf.  IfTue  to  die  jtuy .  .The  jmy  fomdJIiiP 
hilf t^^^c^  fel  guihf,  and  Parilh  not  goilty.  •.  ^  U  [\:  ^ 
^i'22/"^  The  court  taxed  for  PariOi  his  ow^  coft/ afid  by 
meat^TCT.  his  own  witnefles  j  alfo  half  of  the  court  and  juxj 
fees  which  he  paid,  and  one  attorney* j\*  fcc\     ^       * 

Clark  verf.  Samuel  &  WilHam  Helms.    . 

An  aaion  A   CTION  of  debt  by  book  againft  both^  as  mm^ 

cannot  be  faid  jfT^  chants  in  company,  defcribing  them  to  belong 
c^Mi^Slfe^  to  New-Harcn ;  per  writ  dated  the  aiftof  Nor.  A, 
iriceitmade      ^'  '79'" 

f^antt.  Service   returned   upon  the    writ — ^Ncw-HaTcn, 

Whcreonedc^  Dec.  26tii,  1791,  Then  I  attached  the  body  of  Sam* 
Iculant  diM  uel  HcIms  within  named,  read  this  writ  in  his  hcit- 
w«  eirtSr   *"?•  *"*  ^^^^  ^^^^  fufficicnt  bonds  for  his  appeaiantc 

the  aaion  ibct  at  COUTt,  &C  ^ 

**^^  Samuel  Helms  plead  in  abatemmb^Thal  £4<i 
William  Hdois  th^  other  defendant  avocd  in  tb^ 
plaintiff's  writ,  died  on  the  aoth  of  Dec.  A.  D-  i79a> 
and  fo  was  dead  before,  and  on  faid  26th  of  Dec 


J  A.lf  V  A  tR  TT  T R«  Mi  ^A.  9.  tm-  4»f ^ 

Judgment^^-That  the  plea  in  abatement  is  fufficient* 
fa  this  cafe,  ferride  lipan  bothoftlId<3<ftlidantsis 
necefiary ;  and  no  ferviee  having  been  made  upon 
either  until  after  WtUtaai's  :deaftbt't]M.afiion  cannot 
be  faid  to  have  been  comm^iKM  iti  hit  )ih  time,  al* 
though  the  writ  was  prayed  cm  before  ^  and  nt>t  ba- 
ling oeen  commenced  in  the  life  of  fakl  William^  it  -  .i 
doth  not  furviYC  ag^ft  the  fam<viiig  defendant; 

Elizabeth  BUrk  wf/:  Fhjp^ 

A  C^O^  ^  ^  ^^^  ^  dedarbg  that  on  or  about  An  aaioii^cill 
J\   the  firft  of  March  laft  paft,  her  fon  Edward  not  iv  in  favbif 
Sovk^anlMnor  about  itf  years  of  age,  being  on  board  ^fa  mother 
ctf  the  defendants  ireftl  at  Charlefton,  in  Soiith*Car«  for  the  fervi<^ 
:)i}ina»  as  a-ftaman,  for  a  voyage  of  three  months  at  of  a  aimor  foKi 
^uHomary  wages  ;  the  defendant  fold  and  executed  ai  ^^^^^^  '^  ^^ 
bill  of  fale  or  indenture  of  faid  Edward,  to  one  ^at^SefotM 
^T^pmas  Thomas  for  a  term  of  years,  and  compelled  U  Uvbg. 
1)im  to  enter  on  board  (aid  Hiomas's  veflel,  bound  to  ^ 

foreign  parts,  contrary  to  the  mind  and  will  of  the  • .  ^0 

plaintiff,  or  of  faict  Edward  i  whereby  fht  is  deprived 
cf  the  perlbn,  fer^ce,  and  company  of  her  faid  fon» 
to  her  damage  / 1500  ;  per  writ  dated  4th  of  April 
A.D.  17^2.  f^lea — ^Not  guilty.  Ifliie  to  the  jury. 
Vcrdidi  U>t  the  .plaintiff,  and  ^^  15  dams^et^        -  .  . .  ^ 

The  defendant  moved  in  arrcfl:  of  judgment  the   .  .        .,  ;i 
infufficiency  of  the  plaintiff's  declaration.  1. 

Motion  in  aneft  adjudged  fnfficient-^ift.  There  is 
|30  averment  in  the  declaration  that  the  plaintiff  ia  a 
feoie  fofe,  or  but  that  (aid  Edward's  father  is  livings 
ad.  jft  doth  not  appear  that  (he  was  guardian  or  any    .  /^j 

'livay'  entitled  to  the  fervices  of  (aid  boy^  that  as  r.  ..i. 

mother  (he  is  not,  which  differs  the  cafe  from  that  ot 

'  M  facer's  commencing  the  a£Uon,  for  he  is  the  natural 
gunrdian  of  hta  minor  children,  and  entitled  to  t]leir 

fenrkes. 
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•J^^^       l3  tsfkflwt  tft  ©pft.  ^^sOTMiglQQt  an  abfem  abfoonAt 

fraudulent  in  fevYicc  oa.dM.S4(b4£  MaK^f  A^D*  xTSPi  dut 

conTcjaiice  he  recQTered  judgment  in  faid*  fuit  againft  &id  CaiK 
S^SL^rf  rington  for  /        o»  which  Mecution  warf«toi, 

to  another*  ii  and  had  becn  returwcd  ii9«  ^  tnimUius  $.  m^oemg  tbat 

laUcftir  tlie  the  defendant  was  agents  hStot^  &c*  to  faid  Carring* 

hliT'^th^  ton^  when  laid  Cqpj  was  left  in  femce^  and  fca^of 

PSJI^y'^  his  e&as  in  his  hand^  &c.    ^                                .^ 

JJ^^^JJ''"^*  The  defendant  plead  in  bar— That  on  the  t4th  d( 
March^.  A*  .D*  17901  (aid  Canin|ton  bv  a.biU  of  fde 
OMKlf  over  and  mortgaged  to  M»pk  JUi^Te&fwort|u 
who  was  a  oreditoc  to  £^  CarnngtoQ;»  ope  ^effet^ 
a  part  of  another^  alfo  aU  hU.part  of  t^exargo  ii| 
his  pofleiBon  i  that  faid  vefiels  were  deliveiged  tp  Mrt 
Dickerfoa  at  a  raluation  i|i  i^tisfa^iQn  of  a  d^  4^ 
to  him  from  laid  "Carrington ;  and  that  faid  cargo  fti|| 
remained  in  the  defendant's  pofleffion  for  faid  hac^ 
*.  .  enfwordi.  • 

I  The  plaintttf  replied— That  Cud  hlU  of  (ak  wm 

«'  fraudulenti  and  made  to  faid  Leavenfworth  in  tn^fk 

!  to  defeat  creditors  of  dieir  juCk  dues}  upon  whidl 

the  parties  were  at  iflue  to  the  court. 

j  The  cafe  was — After  Carrington  became  in  hS&ig 

drciimftancesi  he  made  a  bill  of  fale  of  dns  propertj 

*-"        '        to'LeavarfV^rth,  in  trnft  to  pay  his  creditors brlixi 

|.  7    :  otdctr  and  to  ai^connt  to  him  for  die  furphis ;  tMk!^ 

I,  ;.  erfon  had  beeii  paid  his  debt  bf  the  Teffibis^   Moliih^ 

that  Carringtoa  had  laid  fubfequent  to  the  givii^  of 

I  'the  hilLof  fale.  was  admitted  to  be  given  Ia  eivideQfl^ 

-  The  c6uTt  found  Aid  bitl  of  ftio  to  be  firaudalenf. 

find  made  in  tmft  to  defeat  creditors.  ^ 

■*  -  1 

Every  creditor  i$  entitled  tp  the  remcdje^^hich  thf 

law  provides,  to  fecure  and  to  recover  his  dues  from 

his  debtor  ^  and  for  a  debtor  who  is  infolveat  or  in 


\. 


I 


failing  circumftances,  to  convey  away  his  eftate,  tb 
defeat  his  creditors  of  their  legal  remedy>  is  a  fraud 


tpott  both  the  hit^  «tid  dii&  tredittm.  If  the  laws  (ai 
CoiifleAiettt  in  diis  refp«£t)  afe  not  fo  equal  in  the 
Mntott  of  fo»ei  as  ihey  itdgte  W,  it>  doth  dut  altefr 
t&e  esdh }  for  eveiy  wtifiscft  is^  «itkled  to  the  beneliu 
dnd  temedies  which  the  law  giiMtt'chiini  Vide  Sam^ 
tel  Browns  elecntor^  <Ar.  Bttrrel^  FaifBeU  Jan.  ternsi 
A.  D.  1791.  ' 

Barney  t)«rf  CirtUfer'&  MouW^^^  ^  ^^  ^ 

A  CTION  of  cjcament  for  n  piece  of  land  in  Sis^'a^ 
^\^  New-Haven.    .Pica-*-No  wrong  or  difleizin.  dcnce  and  is 
^uetotttejury,  ^  -  difehtrgcd     ' 

■^     '  from  any  inte* 

"  The  bnrf  Wkt^  otfcinaliy  Jonathiin  Mii:*i;Was  rffi  reft  may  have 
tachctf  by  Jhtt^  Adarixs  on  the  26th  of  Jan.  A.  t).  ^'^X^^t** 
17765  judjgmctttobtiriried  tind  exectttion  levied  bA  and  be  a  wit* 
tnp  aift  of  May  I  A.  D.  1 776 1  Adams  died  ihfolvttit,  ncfs. 
an<(  his  cxccntors-fofd^is  land  by  ordef  of  the  court  -^  execution 
of  probate  to  die  plaintiff,  on  the  ipth  of  March,  A.  ^cofficc  froUt 

D.  1791.       -  '  whcaceitlfTued 

After  Adams  had  ahached  the  land  as  aforefaid,  fn  the  recorda 
tnd  before  he  had  levied  his  execution  upon  it,  Abra-  of  the  town 
fcito  Attftin  levied  ah  ^execution  upon  it  for  a  debt  due  cicrk^anaot 
4b  him  ftom  liifd  Jonathan  Mii;  Auftin  then  fold  e^S^«^"* 
«lnrf  conveyed  it  to  Moultrop  one  x>f  the  defendants,  title. 
wBo  paid  the  confideratiOn  money  to  fald  Adams  fot  a  part^  not 
a  debi  faid  At^ftin  owed  him  5  Moultrop  then  gave  a  I'^^^^t^J 
dee4  of  ;t  .10  Cuttler  the  other  defendant,  and  Cuttler  conycyance 
entered  into  poileiBon,  and  was  in  holding  and  claim-  cannettakead- 
ittg  the  fame  as  his  own,  when  tlie  executprs  of  faid'T*"*^'**** 
Adams  gave  a  deed  of  it  to  the  plaintiff.  ^e«cm^ 

There  being  no  evidence  againft  Moultrop  one  of  by  order  rf  the 
the  defendants,  and  Cuttler  having  given  him  a  dif-  gLeral  afieiiH 
charge  from  the  covenants  in  his  deed,  and  of  all  ac-  biy,  or  of  the 
tions  and  caufes  of  aftion  on  that  account,  moved  ^^l^J^^ 
that  his  natne  might  be  ftruck  out  of  the  writ  and  ad-  ^vithin  either 
Ihixtted  as  a  witnefs,  which  was  accotdingly  done.        the  letter  or 

reafon  of  the 

The  defendant  offered  a  copy  of  Abraham  Auftin's  law,  againft 
tjcecution  and  levy,  recorded  in  the  record  in  the  town  conTcying 
Of  New-Haven,  which  had  been  returned  to  the  clerk  JS*lj.^torb 
B  p  Jf  diflcLzed,  Aft 


'4^  IfEW.HAVtN  COITNM,^  ? 

of  the  eduAty  dcfttt  horn  ^plienee  if  URieif^  Initut 
recorded ;  upofi  objeAton mttdeto  itotiihat-^iGeoan^ 
the  covnrt  ruled  it  ^at-to  ImI  id^iOMe  to^^M- jory; '  '^ 

The  jury  brought  in  a  rerdi^l  for  the* defendant, 
and  the  couft  tn^Tl^n  gsur^  ^dr  opmidh  upoft  Ihe 
hw  infhe  eaSi; Wfth  tteli^rftaft>n«.  '    * 

Thi?  4efq945Mij;  r^^^  Jd^  upontwo^ioft  i 
the  £rft  is-;-^  Arf ^1^  fx^aikiliflAdAm^  \xgqn  Mou£ 
tirojjindietranU^ojal.  ,    1,    .  .  *       Ji!! 

-  Bf  the  eourt-«4«  tM^  a^  it  «iay  no  fdtAm  dM:ft9dl 
himftlf  ^  a  hmii  but  he  who  fa  'fi^uS^iJ^f^^^'j 
^<kftodant"»titte4trih!9icaie>  w*^  hrr  tfg^^-*^ 
ti^t,lH»cJig  llto^got  none',  hu  mcntkm  imd^itiy 
hWing  fterer  been  recorded  4n  ^tt^yeg^td^^^g'^tti 
county  court  ffom  wheneo  itifltwdt     •    -  ^--  ^^  ^^^.^l 

The  fecondis-^the-ftatutclawjof  the  date  by  whSc^ 
it  is  etiaia^d  «  That  aH  Wrgain^,  falcsi  Ic^^&V^r 
other  alienations^  &c.  of  laa£»  <tenenxe.nt$^  ^^^n'S^ 
ditaments  whereof  the  leflbr.  Vendor,  grantor,  or  me 
perfon  who  J^dieKecttte  any  i^Sfkt^Aeot'AKi  waCfinr 
transferring  any  right  of  ^k^^laiid^  ^t.^o^MbdNt 
perfbni  i3ie  prefent  p^ofleifor'A^ieof  ^onkf  ^^ocptoAi 
Isdiffitistedorotttirdof  the  poflefidt^  thmci[,4i^Dthe 
entry  or  poffdEon  of  ai^  other  petCon  or.  peyfeoi^ 
fiMtll  be  null  and  void  and  of  no  cflMbfai  ti^  hnrf  fto/f 
And  the  ftahite  makes  it  highly  penal  for  atvy^peifiit 
to  give  or  receive  any  deed  under  the  dscttnAanOBt 
aforelaid.  And  when  the  deed  from  the  executors  of 
faid  Adams  wat  given  tp  the- platntiflT' they  were  di£- 
feized  and  outed  of  the  po&effion  by  the  entry  and 
'  poflefikfn  of  the  defendant.  ^    g^ 

By  the  eonrt-*-Execators  and  admimftrators  aie  di- 
ficers  of  trnft,  and  ^Q.  by  ?irtne  of  their  power  ;  aid 
when  they  fell  and  give  deeds  of  land  in  theit  oAcM 
char  adeir,  pulffuant  to  orders  from  the  general  «AAw 
'  biy  or  the  court  of  probate,  they  art  not  witbili  eifbtr 
the  letter  or  reafon  of  that  law.  •    ^"^ 

The  preamble  of  the  ftatute'is— This  aflembly  ob- 
ferving  the  growing  inconveniency  in  the  ^vern- 
ment,  by  means  of  many  taking  in  hand^  bcanng  up^ 


^ 
,*.^ 


•C.Hj^btfdiiigt^fquaffrias^ndfidesyllsic.  Further  this 
19%  penal  ftatttte»  and  U^to  te-conftrued  (Iridly; 
tfaofe  whoooi^t€f«iQ/  tbfi^  fgiirieii^iof  th^  fia(iue»  are 
witlun  the  penalty. 

Cju^rdians  who  givg^dgeds  of  the  ho  da  of  thtJr 
yards,  purfaant  tQA  decree  uFa  court  d  c|ianccry— « 
^executorsj  _8£c>  who  give  deeds  tjf  the  Uind^.of  the 
dec^aiegby  order  of  the  aitcmbTj"or  of  tlie,  court  jpf 
probate— and  toll^d^ors  who  fell  lands  for  pnymrnt: 
of  taxes  by  order  of^law— jnd  the  trea f u re r  wh qj^vc j 
dccdaof  latxi  betongiog  to  the  Ilatc,  canaot  be  foid 
|Q;i)^iqigc'ror.diffeized  of  the  bndsjT^ey  wdeita)cf; 
te  coftvet-i  wlio.jo  not  aj:t  in  their  own  rights  4ir  bjR 
ivkt^e.  rf  ^ny  intereft  they  havc>  W^o'Ily:by.putH 
Ik-attthotity^  eapnot  be  coafidef e<i  as  being  m  aoy 
fenie  witfiin  the  ftaitltte  c  Befide6#  moft  of  them  arc 
^^nd^r  injun^ions  to  convcY  in  a  limited  time  which 
Wbuld  irepder  the  performance  of  their  duty  iriipraiti* 
cMfiAt  it  was  neceflarv,  %  fuch  cafes^  that  poflcffion 
flxould  te  recovered, before  a  iTale  would  be  valid. 

f  r'nui  oafejof  X>sfiM$  ctf*  AYiBryj»ia4j^^  at  Newr 
LoBMhiiiiii  Ai  IX  178$,  where  me  de^d  pf  ^an  admin** 
iAmtor  upoii  an  tnfoWent  eftate  .wa»  adjudged  tobt 
wiid  by  foooeiof  the  ftatpte»  beca^fe  a  third  per£on 
inae  in  holding  and  claiming  the  iaod^  agswnft  the  ad* 
llumftf»tor»  b  but  a  fingje  decifion*  and  cannot  be  tht 
true  meaning  and  conftru&ion  of  the  law.  Vide  AU 
liO»  &c<  vi,  Hoyt,  Kirby's  Rep.  221.      .     ,    ,7       7 

Hobert  vetf.  Kimberlf.    •  ^i:^A  c  J 

A  ,CTIONonnote,dated  theiftofPeb.  AIDJi7«si,  ^„bUc%^ri 
jTV  for  / 143-16-2  ftate  fecuritics^  payable  the^  ift  g^J,  i.^'to^^rf- 
^reb.  A.D.  1790.    Cafe  was  defaulted^  and  heard  timatcd  at  their 
io  damages.    TTiere  were  feveral  payments  jnade  up-  value  when 
qh  die  note  in  ftate  notes  in  1790  and  -1791.    The  fhc  pa™««^ 
ISpiirt  eftimated  she  note  at  the  value  of  .iecurities  at  the  time 
when  payable^  and  the  payments  at  the  value  of  the  ^^ea  nude. 
fccuri^  when  paid,  and  gave  judgment  accordingly. 


ii^ 


Hl'Wi-L.oiifieF  covvjr^. 


gamflthct^oft* 

njgorwtll  not 


/\^  — ^No  wrong  or  (Gfleizin.  Iflbe  tq  tl»  cowrt. 
The  Dbiauf'9«  title  wu,  t^6  Iprf^.  9i  qnv»tig|PLa^ 
gaiDft  the  dc&udMt^  ludc  t^  7th  oC  Nqy*  '^  P* 

.  T^^efintAtoi  fdfiipiitielnideradoed  imshiiBfe- 
felf  to  one  Carter,  dated  the  6th  of  May,  A.  D.  17^1 
^t  wk^fimt  Carter  gave  faioia  wrifliiif  so  natsie  of 
.$i  dc&azanse  to  fitld  deed  i  that ,  if  Ives  paid  a  eertafi 
execudon  in  favor  of  LeavenfwortlVi  ajg^oft  faid  jpsq^ 
tpr  &>r  /  within  two  months,  the  deed  Ibould  ho 
Toid }  U  not  then  iaid  Caitei  was  t»  feU  enough  ff 
(aid  land  to  pay  faid  execotkm  and  eoft^  and  tttp^ 
the  (iurpius. .  It  appeared  that  Irea  had  paid  iaid  -c^^ 
ecution  hy  the  hand  or  £f(|.  Hall.  -j 

Tha.  coort  found  that  the  dc^dant  had  4^0^ 
wrong^.&c. and  gave  judgincnt  for  Uv;  jnlaintiv  p 
recovery  and  that  upon  two  grounds.  ^  lit.  This  i^ 
poirery  wIU  not  afic^  Carter^s  right  or  latcveft  wh^- 
crcT  it  may  be.  ad.  The  dejieazasoe  was  a  ^piw^ 
tranfa^ion  l>etween  the  pardes^  and  Jhowe^  k  ma)r 
be  obligatory  upon  them»  is  frandulent  as  to  crcd&toit) 
and  the  land  is  liable  to  be  taken  as  Ives'a  eftate,  acS> 
withftanding  the  deed  to  Carter,  which  appeared  to 
^  an  abfolnte  deed,  when  it  was  a  deed  in  tnMI,,aMl 
importeda  faHehood  npon  die  record :  9anber  it  up* 
Reared  that  the  condition  in  die  defeazaace  wa^  (»• 
iSrmcd  by  payment  to  LcaYenfworth.  ' ' 


!J 


^ 


■pi  s  i 


1 

t 


■4- 


FmrfM  Ctmtyj  JaoL  Tmofi^.  D.  1793.  . 
* ;.  ISHytr4 tii^  fil«di<}k:      ^  1  ^     -^  a 

'^  A  CnON^upoft'tllie  iiatdtei  ib  recover  die  pe^  Dcpofiticns^ 
jf\^  aky  of  if  aoo  fw  expiofrliA^^irb  Mgro  childteh  ken  vkhin  19 
out  of  the  ftate,  who  were  entitled  to  their  freedom  ^Jirt'!^^ 

^at  the  age  of  tweat]hfi«ci'ff€i4r8«o  JfjbriiT^ftt^^g^lty.  ^bom  acMb 
UTue  tg  the  jur7«     .  .'        ,  r  :  -J   nwfiritfcoBe? 

^ '  ckinc  dtibcs^ 

The  plaiotiir  offereS  certain  ^rfepoCtiotA'tab'&  at  notUaiuM. 
lfcwtf>tm,  withiir  20  miles  of  Mcffrfr.  Bencdifl:  aritt  -AM^io.tip«iB 
EdmttDd,  known  attornics  to  Ae  defendant,  u*b  was  ^^^J^  ^3l 
'then  out  of  tfiis  ftate,  without  citing  either-.'  Upon  ty,u  within  the 
being  ob|e£ted  tp,  were  rcjcacdby  the  court,  '^de  law  enabling 
'ffic  town'  of  Killingworth  w.  town  of  Go(hcn,Mid.  thc«-ouittore- 
-fflefci  coismty,  Dec.  term,  A.  D.  179a.  The  jury  loTfwond'Sd 
found  a  yerdi^l  for  the  defendant  third  confid- 

_  eradflo* 

^"By  '{fit  court — ^This  is  an  adion  to  recover  the  pen- 

^'ilty  incurred  by  the  breach  of  a  pubUc  ftatute,  given 

'to  the  plaintiff,' in  which  all  thfetorms  of  pn>ceeding 

axe  ias  in  civil  zQx6n%,  and  the  court  l^ath  the  fame 

%fmtk  to  return  the  jury  to  a  fecond  and  third  eonfid- 

vratidn^  as  In  any  aftibn  whatever. 


CTION  upon  ^  note,  dated  ♦he  ajth  of  Oft.  f^^^f^' 

--Tt.!?-'^'*  ??'  ^^5  ^^^"^1  ^^^^S'  '^Kf ^"^ >  ^'^^^  »^^ 
one  Ihillmg  orders,  at  their  value  in  May,  A.  D.  1 785.  payable 

The  cafe  was  defaulted,  and  heard  in  damages.  flullinf 


4i§jL   '^<»7»f*'«^;^5'5  iawiui  money, .  co  oe  paia   in  £55] 

one IhillinK  orders,  at  their  value  in  May*  A.  D.  i  '7Sc.  payable  m  one 

oraert 
at  thdr  value 

The  quieftion  made  in  this  cafe  was— Whether  this  >°  ^  ^-  '7^51 
Qote  was  for/^55  lawful  money,  payable  in  one  IhU-  r/r  l'^'U 
ling  orders,  at  their  value  in  May  1785  •,  or  for  ^55  payable  in  fwi 
in  one  flailing  orders  at  their  value  in  A.  D*  1 785.     orden  at  their 

value  in  1785^ 


npxA  to  laid  i/orderS|  as  none  had  been  paid  or  ten- 
ined* 


m 


W' 


An  eiecutor 
may  be  a  wit- 
Dcfs  to  «  will 


Sumiel  fitxvfey  11113^  El]sa^3etk  Brovn*'  [ " 

A  PP£  AL^  £(om^  tf  j^ulgmeiit  df  t)ie  ediftt  d(  p«»-i 
^/\  bate  in  approving  Ac  will  of  Htewtey  dfc- 
Coaled,  lit*.  Becaufe  the  teftator  was  mfamc  id. 
Becaufe  he  attempted  to  entail  hi3  cftate  beyoti^d  wh^ 
the.  law  would  allow.  And  3d.  Becaufe  onii  oFth^ 
witueffes  to  the  wHl  was  the  wi^c  of  James  Dean^* 
port^  £{q.  who  was  appointed  executor  ,of  faid  wlU.   .; 

'.  The  eiecatof  eiMbk«d  the  will  fof  probate  and 
tefofed  the  truft,  and  an  adminiftrator  was  appoist?ei 
tritk  the  will  annexed;  The  executor  has-no'  intereft 
batatroft.: 

The  firft  reafon  \eas  judged  not  to  \>c  true  \  tic 
fecond  and  third  tt>  be  infufficient.  '^    '     *  '  '^ 

»    H'    •    ■  n 

.-\  ... 

Sheriff  Abel  v^  GodjFreyic  1^%*;-' 


CTION  upon  a  note  forj^jfo/yaicd  i8*fof 


XX  J^*^-  '7*^ 


The  (btute  in 
favor  ckf  poor 
prifonert  who 

have  taken  the      Plea  in  bar — That  having  pfaje^  over  of  X^idpott 
Tr^oMbk^*  it  hath  conditions  thereto  annexeds  whicl\  are .  ?ks  ioli 
eoDAraOioo.     lows,  Tiz.  Whereas  faid  God^ej  is  imprilbned  qa  an: 
execution  in  favour  of  M^Donsdd  or  him  for 

£  ;  now  if  the  faid  Godfrey:  ihaH  abide  at  ttoe 
and  faithful  prifoner  on  faid  execution,  11  ntilxekaiisd- 
by  due  order  of  law,  then  (aid  note  fiiatt  Wr^ttf,  Shu 
and  that  faid  Godfrey  did  abide  a  true  and  faJtii6i(; 
prifonf  r  on  faid  execution.  .  ^       .    ^  .     r    ' 

The  plaintiff  replied— That  faid  Qaibcf  4lid  dOb 

abide  a  t^ue  and  faithful  prifoner  pn  faid  execudon, 
but  on  the  7th  day  of  iP'eb.  did  make  his  efcape  froqpi 
gaol  without  the  confent  of  faid  gaoler. 

The  defendant  rejoined— That  on  die  3 1  ft  of  Jaa. 
A.  D«  1788,  betweeQtheliouTaof  fonratsdfrreo'ctoeli 
in  the  afternoon,  faid  Godfrey  took  the  dmth  ftmU^' 
ed.fbtr  rpooi  iippnlbned  debtors,,  and  contiinal  in 

rl  until  after  breakfaft  on  the  8th  day  of  fA.  A# 
1788  and  between  the  hours  of  9  and   10  o'clock 
A«  M.  of  faid  day,  there  being  no  money  left  for  hia 


'N 


fuppMy  he 'i^nt  oQt  ctf  g^rol^  vrfah'tlki  cotifem  and 
permiffion  of  the  gaoler  as  well  he  might,  which  is 

The  plaintiff  fur-rejoined-— That  the'  allowance  per 
I  week  for  fach  debtors  was  C/^',  and  th^t  faid  God- 

frey took  faid  oath  at  four  o'cloti  6n  ifaid  31ft  of 
Jan.  at  which  time  thd  creiliior  patd  to  fard  gaoler 
fix  fhillings  for  his  fupport,  and'faid  money  was  not 
^  Expended  when  faid  G6dlrey:m»4r  lua:ef<;ape^  ffem 

^  pti&n — withetH:  that  that  faid.  Godfrey  continued  in 

^  tftol  ufltU  between  jthehours  of  9 ., and.  10  A.  M«  af 

the  8th  of  faid  Feb.  and  did  then  go  out  of  gaol  mth 
the  confent  and  permifBon  of  the  gaoler. 

'  The   defendant  febutted---That  (aid  Godfrey  did 

continue  in  gaol  until  between  the  hours  of  9  and  10 
A.  M.  oitlve  ^th  of  £»d  fel^,  and.  then  wtnt  out 
with  the  confent  and  permiiEon  of  the  gaoler.     If- 

Thejury  found  that  faid  Godfrey  did  con^niie  io 
gaol  until  the  8th  of  Feb.  A.  D.  1788,  and  between 
o^e  hours  of  9  and  }q  A.lllif.  of  faid  day  went  out  of 
g^A  witHout  the  confent  and  permilBlion  9f  the  gaoler 

Xrid  found  for  plaintifFjf  50. 

i  •'  •         • 

The  defendant  moved  in  arreft-^That  the  iflue  was, 
immaterial  I  for  tiiat  faid  Godfrey  had  right  ton 
our  of  ga^  when  he  did  without  the  coaftnt  of  the 
^uMt.  *  '    • 

By  the  court — ^The  motion  in  afieft  is  infufficient 
anth  the  plaindff  muft^have  judgroeiut.        . 

'  The  Ktatute  is  to  have  a  reafonable  conllrufUon^ 
and  although  made  upon  principles  of  humanity  ot^ 
poor  imprifoned  debtors,  yet  it  is  not  to  be  fo  con- 
fiarutd  as  to  become  a  trap  to  defraud  the  credifor. 
The.money  left  was  fufficicnt  to  pay  for  his  breakfaft^ 
aadlwicouild  not  be  in  want  of  fuppbn  until  that  was 
<figeftBd.  Vide  Sheriff  Fitch  w.  Oooli*  NcwwHa?en^ 
Attg.term^  1791*        - 


J 


49tf  FAiRPifii:6  Cdt/iITt,'^ 

Nichols  verf.  Baldirai,  2{C  ! 

Whcrt  there  fnpHE  cafc  wi»~Ni<?ioto  broilgbt  a  pcridon  to  Ae 
to<Sn  a  JL  «o*»»^y  «^^»«*  (hewing  that  old  Mr.  Hatd,  his 
p^ltotioA,  At  Wiie*t  fttber  w^  impotent  and  poori  that  he  hid 
fcvrral  judc-  expended  large  fams  in  Aqpportinf  him  %  that  ^o^t 
"^fr*^^  and  Sherman  raarricd  two  other  of  fiud  Hanft 
^!^if  wfibn^  daughters,  and^tteurftid  Baldwint  were  httf  graod-ftda 
bring  a  writ  of  by  another  daughter^  and  were  aU  of  ability  and  ai^ 
orror  ind  haw  0)  contribote  towards  Ae  ftipport  of  Hnrd. 

the  judgments     ^  , 

TereHcd  as  to  The  county  court  ordered  that  laid  Foot  and  Shefw 
Jl^^^j^  man  and  their  wives  (hould  contribute  to  the  Atpport 
^!originai  <K  ^^^  father  Hard  ;  bat  made  no  order  te^oinfr 
caufe,  the  dc-    tftc  Baldwin*. 

fendancs  who  .       •  i  '  • 

were  not  par-     ^  Foot  and  Sherman  and  their  wives  brought  a  wnt 

ties  to  the  writ  ^  ^„Qy  ^Q  y^^  fttperior  court,  complaintns  rf  th^  or^ 

itbSirc  [he    ^'^^  ^^  *«  county  court,  in  which  A*  BaJdWhis  were 

court.  not  made  parties  \  the  judgment  of  the  comity  conrt 

with  refpeA  to  them,  fud  Foot  aoad  Sherman  and 

wives  was  revdrfed,  and  Nichols  enterod  hit  op^fsoL 

pniceiii  In  this  oourt. 

Foot  and  Sherman  plead  in  abatemei^t— Ittat  thd^ 

wives  had  never  received  any  property  fiom  dieir  fa« 

ther  Hard--,  that  they  were  not  hoMca  to  contribute 

toifae  fnppbrt  of  A«r  wivea  fadiec    J^dgmant- 

-  Plea  in  abatoaicnt  fuflicient 

Nichols  then  moved  for  a  citation  to  6xt  in  tLc 

Baldwins  to  (hew  reafon  why  they  ihould  not  coil* 

tribute  to  the  fuppoft^  their  grandfather  Haotd.    A 

citation  ifiued  from  the  clerk  and  was  falif^.    Hkif 

now  appeared  and  plead  in  abatement,  therein  letting 

Maek  vs.  Par-   forth  the  original  procefs,  this  citation  and  ferric^ 

f°^^  ^''■-    aftd  Acreapon  fay  that  they  are  not  holden  ton#e 

y  t  Rep.  isS'    anf^cr  ^^  {^^  original  petition  and  prooeb. 

^  The  plea  in  abatement  was  judged  to  be  foflkJen^ 

upon  the  gtoand  that  there  were  no  patties  iiefrrr 

•  this  court,  bstthofis  who  were  porftica  to  the  wfk  of 

cjTor  4  tlMc  there  was  no  caufeJiere.  hnt  that  whie^ 
was  brought  up  by  the  writ  of  error  and  revcrfed } 
that  the  Baldwins  were  not  parties  to  the  writ  of  er« 
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»  *       •  •  •  ^ 

tot,  not  WW  the  cavfe  as  it  rei^pedcd  tfaedi,  brought 
up  by  thie  Witt  o£  error. 


9-'.* 


Sdea  v^  Olmftead; 


'  A  CTION  brought  agaittfttBb  cxccUto*  for'ratetf  That  wMeikis 
\i\    due  from  his  tcftator.  *  nccdteily  Ink- 

^.••'  '         -  -        T  I       pUcdneedntt 

?  Pl^si.uiabateiiieDt'T-TiVKt  tbcre.i8a,xxuteu9]rT.arK  ¥ebt^reAilL 
f0ffi  bctwceathe-ongioal  writ  aqU^tibe  opff  Ictt  ia  ,  / 

f eifvice ;  for  that  it  is  averred  in  the  oxmioal  lygcit.tbat  :      '     i 

ther^tes  due  from^the  deceafed  were  ^i3-i(5i-o>  and 
th^t  in  faid  copy  there  is  ho  fuch  aiefmeifh 

,  .T^hc plaintiff ^cplied-rThat  faid  writ  was  Iej«U]f  ^'"^J' 

ferved  on   tlie  defendant  by  reading — ^itbout  thajt  ,- 

that  it  was  no  otherwife  ferved  than  by  faid  copy.    '  -r 

\,  T^cM<^suvt4r^JQUied-^Xhat..{aid..w^  ,      \. 

^%jiiy  fi;nred?o4J)im.bj.;reading.  ,  Ifl\^c.  to.  th,^,  court. 

>^  Thtflrrlf >«%*$  ckte* riasjoth  of  /Btc.A.Di  lypi 
in4  AM^'murhdfcldFfblSieodunty^ourt  to  beholden 
i»HMl^tihd»nefti  *tte :Vjia«»^9  emkirfeniemTew^ 
turned  upon  the  writ  was^that  on  thc^tlrof  Decem«' 

^it^^r^M^wril.^X  n?^^^"&  ^^  ^?  ^^.  d^fend- 
^v^  bqaci]^  omitting  the;  year. 

''if^^  Wnrtfontid  that  it  was  legally  £srted  on  the   . 
defendant  bjr  reading  ;  for  although  the  officer  in  his 
xetum  has  omitted  the  yeas  it  is  neceffiirily  implied^ 
9S  no  pth^er, December  mtervened^  between  the  date 
of  tlic  writ  and  the  return  day. 

»  •  •  • 

X<9^wood»  adminiftrator  of         tiuyer  verf. 
\  .        ?r    :  Smith- 

ACTION  dir  note^^ted  the  i^Aof  Od.  A.  Dk  A  note  fd-  a 
i78»ibr^4(V  payable  to  faid  Guyer  on  de*  fum  of  money 
w^idwi&crSr^'..  ;:::J'.'^Ki 

•  Pica  in  bar^That  there  was  a  condition  endorfed  SLt  ff  iV^ 
dn  the  back  of  faxd*nole  ^  that  i&the: defendant  fliould  fcndant  give  * 
^▼e  to  fiuil  Gttyer  adeedi  of  a  oeitain  houfc  and  5  dcedof  a  cer- 


4»t  PAI-ftFlgliD  CaiXjf-f*, 

t»a  piece  of  acws  ot  ImA  bk  Rtt^^yhfUtc  ill  iMfiilApiit  dea 

^^d^it  next,faidiioteaiottidbeT<»d|  MiftMbcfar«£dA 

anotetefo"  lit  of  April,  viz.  Oil  die  5th  of  Jan.  A.D.  1788,  the 

Kuch  aoaey  faid  Guyor  diod,  VfhfCtAj  itbccaMM  id^poffible  fay  die 

•f^  '^^fV^  aa  of  God  for  die  defendant  to  perform  fakl  condi^ 

£^'b^t«  »«<'«•    Theplanttlffdcfliiinod. 

Judgment— Tlut  die  plea  is  infufficiMt 

Two  queftion^  v^rc  made— i  ft.  WhcAer  tbbwu 
^  penal  note,  executed  to  iafbrce  the  giving  of  fiu4 
deed  ?  Or,  ad.  A  note  gircn  for  fo  much  moi 
and  by  the  cndorfement  agreed  to  be  paid  and 
chaged  by  laid  dttd  f 

The  cottTt  were  of  opinion  that  it  wAs  a  note  for  fe 
tnuch  money,  which  by  the  igfeeifieikt  endorfed  ^ 
the  back  of  it,  might  have  been  difcharged  by  escecnt- 
ing  iatd  deed.  Further,  it  doth  not  appear  bnt  Ait 
faid  Guyer  left  heirs  to  whom  faid  de^  inight  hiei 
been  given.  ,         •   * 

Sherwood  v/aj/;  fTubbdL  ^ 

A  COOT  of  a  A  CrrON  on  the  covenants  of  fbisin,  hf  si  dei^ 

decd^roin  the  £\  4^^^  the  17th  of  Feb.  A.  D.  f  7to,  all^g 

fiW^tlt^-  *a*  *c  defendant  wtit  not  ftiteA  #f' faid  landi, 

al  of  the  title  that  one  W'dKam  Dunfcomb  was  feized  at  the  tone 

tobndt.  of  executins  fatd  deed. 

Adifcfaai^  ^ 

prtsk  to  Che  Plea  in  bap^That  the  defendant  was  w€U  feised 

Sh  Ihe      ^^  ^^^  '*"^  ^^  ^^  '  ?^^  ^^  ^^*^*    ^-  ^-  *  7?^^'Wt*- 

gnntcZwho    ^^^  ^^  ^^^  ^^d  William  Dimfcomb  was  feized*  J^ 

hucenTeyed     fttC  to  the  jury, 
to  other  per*  . 

fem  with  wif     The  plaintiUFoffertfd  in  evJden<?e  a  (ropy  of  1  deed 

waty,  doth      fifom  the  records,  of  faid  Jatrd  to  WilKam  Dnnfcomk 

hb  imSSl      ^^  prove  that  the  title  was  in  him.    To  which  it  was 

objected  that  the  dtfginal  bnght  to  be  produced.     ^ . 

by  the  court — It  being  an  authenticated  capj  oC 
record  it  is  legal  evidence,  and  it  being  the  beft  ev- 
idence the  nature  of  the  cafe  admits  of}  tb^csripaA 
16  the  property  and  in  the  pofeffion  ci  iaidDiiaf^ 
comb  and  die  pliifttifi^  hatik  it  oot.kkik  ffomm  m 
produce  it.  ^      ...... 
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I  ^  Jobo  Dunfcooab  contcjtA  tbit  land  to  the  de£ea4r 
aat  with  wazrantyt  and  the  iefeod^^nt  had  fold  and 
conveyed  p^rceM  (rf  the  facpe  land  with  warranty  to 
^ih^r  pcopk*  Thr  defendant  cixeeuted  and  deliverr 
ed  to  faid  John  Dvpfconsb  a  diichavge  ftom  his  cover 
nants  in  faid  deedj  and  of  aU  a6:ion8  and  caufes  of 
a£Uon  on  that  account ',  and  moved  that  he  might  be 
fwom  as  a  witnefs. 

'/By  the  court — He  is  ftill  interefted  j  for  the  de- 
fendant's difcharge  vrilt  be  no  bar  to  his  grantees 
bcinging  an  aAion  againft  faid  Dunfcomb,  upon  hii 
covenants,  as  affigns  to  die  defendant  for  the  lan4 
conveyed  to  them. 
»  •       * 

Henry  Beardfly  &  Salmon  Mallet  veff.  — — 
Curtici^. 

lETTnON  in  chancery,  (hewing  that  on  the  1 3th  Chancery  will 
^     of  May  A.  D.  1789,  faid  Curtice  gave  to  the  "^J!^'fjf*f* 
petitioners  and  Matthew  Mallet,  a  minpr,  a  deed  of  ^an^tkauhc 
aa  acres  of  land,  to  which  he  had  ho  good  title,  for  petitioner  has 
■rhid^  they  gave  three  notes,  viz.  Henry  Beardily  adequate  rein- 
«n£for/'44,  Salmon  Mallet  one  for  ^44,  and  faid  «*y*^^- 
Henry  Mifnon  and  Mattliew  one  jointly  for /44,  all 
payaUe  the  ift  of  April  A.   D.    1793  withmtereft^ 
ihat  afterwards  and  before  laid  deed  was  recorded, 
it  was  agreed  to  throw  up  faid  bargain,  they  to  deliv- 
er up  faid  deed  and  faid  Curtice   to  deliver  up  faid 
notes,  and  on  die  nth  of  June  A.  D.  1789,  they 
mme  togedier  for  that  purpofe  $  faid  Curtice  pre- 
ticsided  he  had  not  got  faid  joint  note  and  executed  a 
llsfisdiarge  horn  it,  which  with  faid  deed  and  two  fep- 
tumu  nottSB  weve  laid  on  the  taUe  ;  that  faid  Curtice 
firaudiilcntiy  catched  up  faid  deed  and  faid  difcharge  ^ 

luidcaifie<FtfiemQff,  refufing  tore-deliver  them  to 
'  cfae  petitioners,  and  had  inftituted  a  fuit  upon  faid 
joint  note  which  was  difcharged,  and  had  brought  ac- 
tipps  pf  .trover  for  faid  feparate  notes,  which  the  peti- 
^oners  took  up,  and  threatened  to  ruin  the  petition- 
ers by  fnits  in  die  law  concerning  faid  land,  the  title 
te  wnidi  had  been  found  and  adjudged  by  cburt  and 
iKpcymltalMtvebecaisihiinat  the  time  he  gave  find 
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deed>  but  to  the  petitioners,  and  t!hat  heyas  ttnabto  i» 
pay  a  bin  of  coft — and  pray  that  a  perpetual  injunc-k 
tion  be  laid  upon  faid  Curtice,  not  to  profccnte  aiijr^ 
fttit  or  fuits  upon  (aid  joint  note,  or  for  faid  fepaftw- 
notes,  ot  for  th^  recovery  of  faid  land. 

The  refpondent  plead  in  abatement — ^That  faid  pe- 
tition did  not  contain  proper  and  fufficient  grounds 
for  a  decree  in  chancery. 

.,.  .-o-    A    \Ju4gmculofthe  court — That  the  plea  i«  fufficient; 
•r-      -     v  for.that  the  petitiooers  ha^e  adequate  remedy  at  ht% 
"  fyr  all  the  matt^3. complained  of. 

..  ^  Fnmklin  verf  Cannon. 

ff  a  dcca,  after  A  CTION  of  ejeament  for  a  iraa  of  land.  Wea 
it  is  received  '  XJL  <--No  iPiHTOng  Of  diflcizin.    Iflttc  to  thejurjf. 

and  entered 

upon,  received  The  plaintiff  attached  this  land  as  the  property  of 
for  record,  re-  '  Quintard,  recovered  judgment  and  hadezecu- 
^'aI^I'^*     t'on  againft  him  and  had  it  levied  upon  the  land  ia 

corded  thro        i   ,      P   •^  mt  •  ^  t  •    x»*.»  - 

no  fault  of  the  Jfuly  A.  D.  1 7^0.    Ttu^  was  his  title. 

m^  \o  be  pre}-      ^^^^  defendant  fet  up  a  mortgage  deed  £rom  faiA 

udicedbjit.     Quintard,  dated  the  3d  of  April  A.  D.    17739  coo* 

Altering  the     diuoned  to  pay  £ziS*^7^  York  .money  by  ift  of 

dkbt'^d«h*^not  March  1774  ;  the  deed  was  carried  to  the  town  tc- 

remove  the  Uen  gifterfoon  after  it  was  executed  and  entered  upon, 

on  land  mort-    ffeceivcd  for  rccor^,  and  lay  upon  file  in  faid  regifte^s 

tac^  ^"^  ^^'  ^^^»  ^^^^^  *^  plaintiff  attached  faid  land  and  brfore 

judgsoem  was*  recovered,  faid  deed  was  recocded  at 

full  length,  and  no  reaibn  was  aiBgnodwfajr  it  was 

not  fodner  recorded.    The  original  fecurity  far  Cead 

/'21  j^i7  did  not  appear,  but  a  note  was  pradnoed^ 

Uated  the  4th  of  April  A.  D.   1786  for  ^$2  latrM 

money,  on  which  was  a  memorandum  written^*  dot 

when  faid  note  was  paid,  it  being  the  bafamce*  di^ 

faid  mortgage  was  to  be  void.    Quintard  ever  to- 

mainedin  pofleffion  of  the  premifes.  ' 

The  jury  found  a  verdift  for  the  defendant,  which 
was  accepted  by  the  court. 

,    It  did  not  appear  in  this  cafe  that  tfie  defendant 
^as  any  wife  the  caufe  of  faid  deed's  remaining  lb  loo^ 
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niiTtfOordedi  or  but  that  it  was  owing  to  the  negU« 
gence  of  the  town  clerk.  The  new  note  for  £^2 
lawful  money  appeared  to  be  a  part  of  the  original 
mortgage  money,  and  the  changing  of  the  fecurity 
had  not  difcharged  the  debt  nor  altered  the  liea 
upon  the  land. 

Mallet  verf.  Mallet. 

ACTION  of  ejeftment.      Iffue  to  the  jury.     A  Awitmjftbe- 
witnef$  was  produced  and  fworn  and  under  the  ^  "5"*^*^*" 
witnefies  oath  he  was  examined  touchinfg  his  intereft  witneflesoatk 
and  purged  himfelf  ;  the  party  then  moved  to  intro*  andpurgctk 
duce  witnefies  to  prove  his  intereft  ;  but  by   the  l"«fclf,  the 
cpHrt-tbismaynotbedone,  S^^^^^ 

The  party  has  his  elefiicm,  either  to  prove  the  in-  ^*^^' 
|erqft  by  CQmijapi^  Jaw  evidencca  or  to  appeal  to  the 
^it/iefs  to  declarei^  und^'^  ^^  V^'''^  dire  or  witnefTes  • 
bath,  whether  he  is  inierefted.  of  not ;  feut  after  he 
has  appealed  fo  ,the  wltnefs  and  examined  him,  he 
may  not  refort  to  common  law  evidence  to  criminate 
Jiini. . 

Knap  verf.  Sa^kct. 

CTIONof  troverforaveflel.     Iffue  to  thejuryt  Apcrfontrlio 
The  difpute  was  refpefting  the  property.  **?u**??^"^« 

*     Undcrhill  of  N.York»owned  theveflcl;  the  plain*  the  name  of  a^ 
iMFclaimedherbyvirtueofabilloffalcfrom      Clofc  "^*^,^'^, 
coptain  of  the  veffel  and  agent  for  iaid  UnderhiU  ;  tedtotciHfyhc 
tbe  defendant  fet  up  title  to  her  in  virtue  of  a  pur-  had  no  right 
chafe  from  faid  Underbill,  fubfequcnt  to  the  bill  of  ^^Jf;^  ^.^^ 
ialc  £rom  Ciofe-^whofe  power  of  agency  and  right  to  ncffiS  by  fui-' 
fell  was  drawn  in  queftion.      And  the  defendant  fcribing  wit- 
0K)Ted  that  Clofe  might  be  fworn  as  a  witnefs ;  but  "*^"{"^  ^ 
by  the  court  was  not  admitted,  for  after  he  has  exe-  fhm  if  tobc 
Gutedabilloffale  in  the  name  of  Underbill,  it  (hall  had. 
not  lie  in  his  power  to  fwear  that  he  had  no  right  to 
doit« 
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Thedercadaiitoffti^ftbitt<tf  fak  nffsUvdM^ 
witncffcd  bf  two  fubfcribtng  iritiidEst^MrkicIi  wa^ 
icfliad  to  be  geattine*  Tks  defeadaot  •Sued  «0 
psore  the  tfgeott^ww.  bf  comparifon  of  che  haacHnbt 
iiig'-4>uK  by  the  court,  it  will  not  do  to  admit  the 
loweQ;1ctnd  of  evidence  to  authenticate  a  dee^i  vbeii 
it  is  Apparent  that  the  party  has  better  evidence  in  hif 
poWer^  which  mi|^t.  have  beeo  produced.  The  bill 
of  ^e  was  rejeded. 

Sfccriff  Abdt  vtrf*  Sarah  Forgue. 

whatoMco.      A  CriON  of  debt  on  a  bo&dfor  ^i?«,  dated  ibi 
obHgwha*       /\  li^  of  oa.  1791,  whtfdB  Ae  defimdMl 
fi^^^TOt^  with    Hannah  Bulkley^  bound  thcmfelvcs    joint}/ 
be  given  ia  ev-  and  feveirally  to  the   plaintiff,    upon  the  following 
idence  sgainft    condition  ^    that   whereas    Jonathan    ftiilkley   and 
Tliccmlitor     'rancis Torgue,  are  in^prifoniipon  an  execution  In 
coofenting  to    favor  of  Aafon  Hawley  againft  them,  for  t%^  dcbf, 
the  rcleaicof     ^nd  j^  1 3- 1 6-3  coft,  which  is  dated  the  20tn  of  Aug« 
wU^r"^^'^'  ''*'  ^  ^^^  il  th)Q*&id  Jonathan  and  Fcaacis  fb^ 
of  boU^^     ^    abide  true  and  faithful  prifoners  until  Icgsffy  di&b«r^ 
ffed  then  faid  bond  is  to  be. void:  Breach alledgcd,  that 
feld  Francis  on  the  14th  brjiti.' A.TD.  1791,  made 
his  efcape  from  gaol  without  confeni  of  the  plalndflT 
ixA  the  gaoler,  and  that  faid  ezecutipA  and  bond  re- 
mained unpaid  and  unfatisfied.  '  ^. 

The  defendant  plead  in  bar-r^That  €0  the  4da<af 
Kov.  A.  D.  1791,  the  faid  Jonathan  tod*Fni9e»'i>ef» 
ing  joint  debtors  imprifoned  on  faid  esecntion,  (he 
plaintiff  agreed  with  faid  Hannah  that  in  cafe  Ika 
would  pay  to  him  ^^15  fae«wnM-<:onfent  diat  laid 
Jonathan  fliould  go  out  of  prifen  %  and  that  he  wonU 
never  make  any  demand  upon  her  or  the  faid  Jooadna 
•n  account  of  find  execution  or  faid^lioAd^  cv  iiMiay 
way  or  manner  fue  them,  or  either  of  them  \  and  (he 
£»id  Hannah  did  thj^ti^nd  theiepsf  aadfecorc  to  the 
plaintiff  faid  fum  of  ^  1 5  which  he  accepted  and  theie* 
upon  and  in  conCderation  thereof  did  eve  to«cbp  Aid 
Jonathan  liberty  and  licence  to  depart  S'om  faidgaot, 
and  from  his  imprifonment  on  faid  execution,  and  to 
|Q  wherefoever  he  pleafed ;  and  the  faid  Jonathan 
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4kl«a  kU  4th  of  Nov*  depart  fHm-  gio)|  and  tiom 
imimpiifimmtnt  with  ihe  fm  confcnt  of  tlieplain« 
ttff;  and  faid  Francis  afterwards,  visi  on  the  f4tbof 
JdtiA  A.  D.  1 792^  departed  from  faid  gaol  and  bis  im- 
prifionment>*as  well  he  might. 

.  The  plaintiff  replied — ^TfavcrCng  the  agreement 
pledged  in  the  defendant's  plea  to  have  been  made 
wiih  faid  Hannah ;  alfo  faid  Jonathan's  departing  fropa 
gaol  with  his  confent  on  the4thof  tSTov.  A.  D.  1^91. 

'  The  defendant  rejoined,  affirming  her  plea  in  bar, 
upon  which  iffue  was  joined  to  the  jury. 

^  The  jury  found  the  £siAs  aUedged  in  the  plea  in         ' 
bar.  and  for  the  defendant  to  recover  her  co& 

On  the  trial  the  plaintiff  offered  to  prove  what  faid 
Hannah  had  faid,  but  by  the  court  was  not  per- 
ibitted  s .  (he  is  not  a  party  to  the  fuit,  and  what 
one  co-obligor  has  (aid  cannot  be  evidence  againft 
tht  other. 

The  i^suntlff  moved  in  arreft  of  judgment,  that  iatd 
ifiue  was  immaterial. 

By  the  court-»»The  motion  in  arreft  is  infufiicient|: 
and  the  defendant  muft  have  judgment.  The  plaipr 
tiff's  confenting  to  the  releale  of  faid  Jonathan  from 
imprifonment  on  faid  execution  was  a  difcharge  q| 
faid  Francis.  For  where  two  are  jointly  charged  and 
tepriibned  00  an  execution,  the  creditor's  confentfng 
to  the  relcafe  of  one,  is  a  difcharge  of  both. 


JJtd^M  County f  Jan.  Term^  A.  D.  1793^ 

ivQS  vir/.  lyWotf. 

^MT^  RROR  to  teveift  a  judgment  of  a  juftice  iii  an  a  plea  of  mh 
ff*j  adion,  lm)ught  by  D*w olf  vs.  Ives  on  a  ftote  ^/wftwr to  a 
JST/^Sp  elated  the  6th  of  May,  A.  0.  1791.  «««••«  ^'* 


m. 


BO  anfwer  if    5iiaiiA(k6MmmpkU^fi^Sh^^ 

Sr^td^    was  not  his  aa  and  deed.    '^^MSktjbakV^f^bm 

fiAoLt.  "**     tiff  gave  no  anfwer, 

pica  was  infufiicientj  and  for  theplaimlffto  recover. 

J* .  liif^  a](Sg^  l^i^ce ought  tbtKave  m^ 

Iwejedta  Ific  fa&Ti|'(lie  ple^l  ^  considered  h 

.M  dcrmarr^d  to,  t^  h^v<  g^iv^oji^d^gicnt  that  faid^lca 


^r  Tl.    ^  .  - 


Awritdirca-   '\']S7'^^  of  error  to  rcverfc  a  judgment  of  the 
ed  to  an  indif-     W    county  ct^mtfifi  ai;ua£tipa';Johnron  vs.  Hilbt 

(fJ^Lr'^^r^    W  writ  direaed  in  the  V^ds  following,  viz.  Whereas 
by  name,  with-     '  «      1     1       i-  l-         -^        "-.l 

out  dsfcribtd^  no  pro]j^r.Qfiicq;,caa  be  Ija^  tp  £ety|i  %\f}Affnt^  ^yp^ 

hhfilacc'cufai-  out  great  cH^rge' and  ToQoiiveni^e,  rtKis'wnt  ii^^- 

bode,issood.  jefbi  to  ]^oger: fcc^fwell'^^'T^^^ 

-  ferv^,ana  tetum.,^^  ^  :    ,,        ,' ,     ,^.- 

r .  iPk^  in  abatarmciil><^1ha»  RogiBrCd9fMiUo,ivi4i0n 

^^thk>wr]t  itrav  dirqaedwasoiibt  c^feribedrodEiittf^lacey 

.Jbowji^jcoikittfytdSvjtadb  r^irtitt^srihemsitf  ^ffitifldiijl- 

ton  in  the  county  of  Litchfield,  3  ^Dcqiakrcv.^  .  r^.Tc 

^  *  EiroilaflrmeMt— That        ptea  was^rifufEcie'iit,  am. 
ought  10  to  nave  been  adjudged. 

Judgment — ^Manifeft  error.  The  ftatute  requites 
that  the  authqi^fyHfj^gt^  ^^tj^Unfert  the  name 
of  the  indifferent  perlbn^  and  the  reafons  of  the  di« 


ji-r  A 


;  .'^.-^  ?'\;  ...         j^.'if 


' -■  .  Newljjil  verf.  Wadl^ams. . 

^*"   '      ..    7.'.'"   IT'^.  JL^C'.C    .1    •       ^  .*Ci    ^' '       S."-       '***'"    ^ 

?%%itiii!ft*lfay-  .  Ii^^z^    .  .    *,  ..^      '         ,    -.^  !  p^ 

fHf  mf  he  -      A"  jCTIOp!^  fgr  aTwud  in  th€  Jale  of  a  horfe^  r  iffue 
would  i^tw.-;  'JtX  io^thejm^  defendant  oiFcred  to  prwe 

^?J^"48^  tliLtone  onKe'^ainfiff's'witneiTes  had  aeclircrt«:t 
cre*t^<^  /c  v^  he  would  fwear  to  any  ttiug^  if  he  couM  get  6/T>y  it. 


»«- 


.' ^ecvUciico  wa9adinkte4|ltf  ii«(Dftfi:(to 
««^ht  of  hit  teftinoByi 

^  Tknothy  Duttoa  Mf^  County  c^f  litchfield^ 

ACTION  declaring,  that  JSamuel  HurlbiutwWas 
imprifonedon  an  execution  for  ^to-t8Uiwful 
snonej,  in  his  fator »  and  that  on  the  ad  of  June,  A. 
D.  1 790,  he  made  his  efcape  through  the  infufficieney 
of  the  gaol.    Plea^Not  guilty.    Ifliie  to  the  court. 

Judgment— That  the  defendant^  are  gliitty,  and 
diat  the  plaintiff  tecoTer;^4  lawful  money,  the  fpecial 
damages  only.  Vide  Staphorfe  11/.  County  of  New^ 
Haren,  Aug.  letkn,  A.  D.  1789. 

-  *'    .  •'■••.  * 

^     ■  Hufd  t)«r/r  HulL 

1|j£Tl*flON  for  a  new  trisa  on  account  of  having  ^,^*^ 
Jr    mifplcad.    The  petition  was  continued  from  SfKit  be2f 
iaft  court  by  the  agreement  of  the  parties,  and  was  paid,  it  vvid. 
now  to  have  been  heard  on  the  merits  i  and  it  being 
9mm  difcovevcd  that  the  duty  had  nerer  been  paid  on 
die  petition,  this  queftmi  was  put  to  the  court*** 
Wheth^r  the  duty  might  now  be  paid  and  certified, 
and  the  cairfe  prbteed. 

By  the  court-^The  ftatute  is  expreis  and  poGtive 
that  np  writ  {hall  be  valid,  &c.  unlets  the  duty  is  paid 
and  certified  ;  and  the  agreement  of  the  panics  can* 
not  alter  tbf  law. 

Hohbert  m^  Bfad^ely.  ' 

A  Cnom  of  trefpafs  for  cufdngthe  graft,  earing  ^  wtfchifef 

/a    up  the  feed,  &c.  on  a  certain  piece  of  hndde^undGrlcdkd* 

Icribed  in  the  declaradon.  or  whoibU  the 

lisd  for  p9y* 

Plea  in  bar-^That  the  phunriff  owned  laid  land  in  mentof  taze^ 

t%ht  of  his  wife }  that  he  put  it  into  the  lift  j  that  25^  ^^ 

Mitchel,  a  colkaor  of  taxcsJevied  his  wanvnt  Spired.^^'* 

iipon  it^  and  too|^  it  for  taxes  due  trom  the  plaint!^  AcoUqStorniy 

.  .  Hr  r  wholeof* 


'< 


f'i  i 


nan's  iatercft  i^drertiM  and  fold  Jt;^accoi£|ig,to  hnr  to  die  defeod- 

foraihorter  ^^^  f^y  ^jje  tcrni  bf  thrcc  wtaire,  att*  gave  him  % 
^i^  itTbiTt  proper  deed  or  Icafc  of  it  for  laid  term,  and  the  plain- 
mutttake  fuch  ti^  failed  topM  f^id  tsa.es,  intereftvl^A  cpft  ynMn 
part  ai  b  DC-  Q^^e  year,  ai^d  laid  leaiTc  was  recorded,  and  the  dcfcnd- 
^l7;irl  •    antlcotefed  Wcl|\d  Ae^faascqi^plainedqf,ashc!ia(l 

459oi  rlgh^  tio.  di>^  ^nV  : .- ..I 

The  plaintiff  refHiki^ThaAtht  Mrndant  enteied 
upon  faid  land,  and  did  the  fads  complained  of  with- 
in  one  year  frovMhci  ISgenof^fmll&iMl  bf  AeceUeaor^ 
and  the  giving  of  laid  leafi.    Demurrer. 

Two  yxefeons  ar^piadc-rift.;  W^cthcV,  any!!  le^; 

!  eftate  in  landa  than  a  Tee,  is^&le  to  \>e  taken  for  tai^« 
«s?    od.  Wheihk' sf-itii,  ^ift^iriliaor^^'i^ft^ 

\  -die  wh^le,  aftd dlfpcrfis of4r,  lora  (boitcf  tenKktlnii 
life  debtor  hathb  Ir,  s^nd  Uttii^de^verhim  of  Wi 
wholelivitig  Airing  diat^periodU«r,c«rli0iherhe«iiclt 
not  take  fuch  part  only,  as  beirfg  Stffa(pd4jHfmaMf[ 
the  ^hd^of  tlbcdf^ft^r^  t^pjn  in  ittjiidll  be  Alffieient 
to  pay  tiie  taj '      ""    ^        -^         ^*   *         -t  r-.»_ 

taxes  arc ;    ' 


I^of  tibedfbft^r^  tOTfi  ill  it,j)rill  be  Alffieient 

be  taxes,,  arip  WajJ^toc^rcfidue,  proWdc<^ 
;  ^f  (ufficie:qt^tdT^^      vf  the  whole  ?^  V 

The  ftatute  is^-^That  all  the  real  eAafie^hiK  any  ^oK 
is  feized  and  poflefled  of  in  his  own  right  in  fee^ 
fhaU  be  liable,  and  fi^d-^rgeaWe  with  all  public 
taxes'due  from  the  owner,  &c. 

.  The  replf  Sa  no  anfwev  to  the  pleaj  WcanfeT^  ^A 
nottraverfe  the  time  of  doing  the  ^^^aBedg^^a 
the^tett. 

All  a  man's  perfonal  eftate,  irhk  certun  exceptionst 
la  liable  hi  the  payment  of  his  taxes^^-and  by  the 
fUtute  all  hift  tm\  eftate  widdi  he  is  ftiaed  and  nofk 
fefled  of  in  fee,  is  made  firfrie  tb  die  payaiotit  of  8is 
taxes  I  of  confeqnence  all  other  eftate:  which  mwf 

fartake  of  the  rtature  of  both  real  adul  perfona!  is  m-' 
te :  VTheti^er  it  becomes  neceArv  to  take  properhf 
'  from  the  debtor  to  (atisff  hii  jnft  debts, fo  mnckmuit 
be  taken,  as  is  li^cSkrj  to  fadsfy  the  demand;  but 
k  bught  to  be  takafi  in  fuch  a  niahiier,  as  wiB  be  f^s& 
piejadidlrf^lHi  diftreiSng  toibedd^idr  }  Ibtsfeedle 


J  A  K  IT  ART  •Fl'^K  M;  A.^.  \^2.  $09 

I  wlipl^  of  the  pUinti|P*8  i^itcrc^  for  tfirec  years,  was 

:  %Qt  ntcttbxy.9  and  inuft  l>e  very  ifiltrefluig  to  him ; 

r  Vhereap  to  have  taken  the  whole  of  his  eftate  in  a 

•  pa^rty  would  equallj  have  aiifwered  the  demand,  aild 

j  left  him  the  means  of  fubfifting.    y^d  this  is  anala-  - 

f  gou8  to  the  proceedings  upon  ftn  ikgti  ih  Great*JBrif • 
ain,  where  the  debt  ia  levied  and  fatlsfl^dl  ^om  mk 

I  ifaatfof  thepftifitf«ftlie1aadi^fto.^v  nrj           ,  ' 

5  •         •        Vaughil  trt^&h«f^<fe  ^  ^^y  '  ;  *^' 

SCIRE  FACIAS  es^ling  ufon  tltti  as  agents  ih£!t-  Anmiflieebtt 
or,  &c-  to  account  for  the  eflfeas  of  Cod-  "g^  1**|S?^ 

f  |reave  in  his  hands,  an  abfent  abfconding  debtor.        fi^  a^dnft 

^    The  plaintiff  not  tuiediwg  thib  aid  of  the  defendant^  ^^^^U- 
^  .DathfT  or  feaiiag  it  woild  ^  againfl  hio^  did  not  m*  quire  it  or  not. 

4liire  it».ilnd  ni^  a  qiieftion,  wheUier  die  defendant 
might  :b6ffwiom  ftnd  leftifyio  tbr  aife»  unlcls  die 
^ylimtiff  required  it^?:' 

fiy  the  i^onrt-^tlie  law  conficlers  it  as  a  matter  of 
account,  and  either  partjjiath  right  to  the  benefit  of 
the  garni(hee*8  teftimony;  ^The  gamiihee  was  ad- 
«itled  and  fwom*     i 


Filly  n^erf.  Brace. 


Citf^  >c.    liii 


A  CTIONon note. dated  astbof:F^.A.0, 1789,  J^TTJc 


Jlk  for  ;(;a4  lawful  dOmneT,  p^y^bl^^oj^  ihe  ift  ^f  fora  < 
Nov.  then  next,  with  intereft  5  writ  dated  (he  16th  ^wn,u^tben^ 
dayofJa«.A.D.i7yo.     .   ,      ^        .^        .         E'S^ 

Plea  in  bar—That  A^e  wa#  endoffed.on^fee  back  T^S^ 
«>f  faid  note  the  foDowiog  condition!,  viz.  The  con-  time,  and  a 
fideration  of  the  withia  note  is  foch.  that  the  within  gives  A.  hit 
awned  Fillv  did  give  (i|id  Brace  arepommcnd.to  E-  g^;^;?;;^*'*  . 
Uiha  Corniil^  for  fifteen  or  twenlj  ponfids  la^w^  M^o^ji^Jh 
joaone^f  i  if  the  £1141  Srace  dorh  h^ld  tbeiaid  Fillj  after  b's  note  u 
faamdefs  froiji  that  debt,.thei\  d»e.  wiiibin^  ol|4igatiaB  i»7^ie  to  c. 
to  be  void^  otherwife  fo  be  in  force  :  Averring  that  ^^^  if  heboid* 
the  plaintiff  bad-  never  been  damnificdjt  h^t  had  efpr  a.  lurmiers 
]^f€u  i^Kd  hnrmlcif  firoiu  (9j4  r«Goipmen49tion«.  r. :    ^^^"^  ^^  ^^ 


ft 


Sff, 


L  II  CJI  1^1  n  f.P:i  q  0„U  N  TT,i  A  T 


before  hit  note  may  ceitifyi:o  jou  Mr.  Eiiflu  Corni(h>  that  I  wUL  ^bUtiii 
A^^fk!     »nt  Mr.  Nathaniel  Brace's  note  good  for  fiftccapr 
uiucwT^  twenty  fotm<bj2^kH»^TOtf,>n.    Tliit^ona^ 
cfcrih^fr  riii^:%>ft^;(tm'Cb^  the  JefeAfv 

aiit  onid  cwk  M»  nb^bSj^^^ToF  /*  13;,  thtei  OotK  Noir:: 
Ai^D.  ^5««i  zhd'^^6m^9^6,  dated  the  aift  of  Wilt 
Nbv^rbofh  f^aiyaM^ioft'  (4ie  ift  M^Oa.  then  nett^,  du< 
tke^fenifiinl^had  neter  pard  (lid  notes  nor  either  of 
tknu:;  that  the  <jfefefidanr  on  &id  tftof  Oa.  A.  D? 
^  VF^i  ^**  wkdHy  •  infohrent}  and  ever  Mj^  liad:  b^^' 

totally  unable  to  pay  faid  notes^  that  on  the  7tlrbr 
Oa,  A .  D.  1 1%9^  £ud  CormCh^^t  Cu4  ootot  ifiMt  i 
recovered  judgments  md^  eii«e^)]^Q|  vii^iir  iliMl^ 
galnft  faid  Jkace»  which  exef«UK>i|soa  dM  -  ^b^ofi^ 
Aug.  A..D.  i.790,twerQrctuifn^ff9iae^v:^t^qmKi 
u^n  the  plaintiff  htczxnp  iM^i^^  4Ats>«9n 

faid  Cbmilhf  who  had  p]t){fci^^.bifn^^ 
him  to  pay  tui  dch^ -pfKC^  ^^  Bl9JiKif,iH4:^[ettts 
danjhified,  &q.     ..,  .   ,,  •.,,,/  r^-f  i,   n.    ^-  :;':  '  :j3    aT 

I  Th»  defioftdaAt  iiejomed-^^^^rr^htrfinj^ 
hiuingibbefttompeUed  to  piy^itd^deM;  ortt^lmmg^^ 
p«id  ic.Wany  mMniei'i^d''dermirtttt  to  the  rdEdue^ 
of^e^ii^ly**  •  -  ^ 


r.rr.i; 


Judgment — Plaintiff's  reply  infufficient  i  upon  the 
ptouhdyfhi^diepMldliiF's  being'ttaS)eWf:ticfdA|| 
IS  not  a^dioft  «if  aaibn.-    Hart  tm  BdH/Kirbf  i  Si^c|r.;^ 
3<i<S;,*nd'tfie  e*fe  dFBreiiftn^  w/flc)ms;ftc;ad^ 

Ncrw*Hcnrei»i  Attgi  term,  A;  O- 1^/;-  Wtlhtf;thfc^ 
phihtiff 's-adil^n^  was  c6mmem:e<!l  faHigr*6efece  th^  di*} 
eoittons'of  tJonttOiagftinlt-firacelrere  jretvEtnedii^^ 
eJhin%0UMr  fbkt^  it'did  not  aqppearat^e.  tim;:  VQ^^' 
this^aSion  Wi^  tomfiheneed,  but  t|iat  Brace  wo^^ 
p^y  laid  exidl^iMsi  and  fave  the  plai'mzff  BanhleCL;^ 

•  Wt  (J;abn\jpi^  c?ifc  of  \i%xt  ijr.  B^Ht^q^ftl 
nbk  cotppaf e  witK  this  csife.  That. was  «poa  afiiUfdem^i 
n%^Pg:t>P,^4Bi^?n  by^uU  ?fterHart  hadbecoffte  Kiiblei 
vpbn  ^  Wotei^  and  was  fued  the  next  day  |.  ifte  tkmdl 


jAiwrxii:^\rf^M^M.n)^^h^  ,1;^ 


.1 


^•^^IfUfrv&XttiC^oiiifTtvf  -/Mi  *yJm'        -    -     '^  '^  -"^' 


iSk  time  allowed^efottf  a'^imt  V^s'Br'otigSt  on  thc^  , 

bend;     ..    -i,   :  r:    •:.. ^1.1.3   J^ u^x  "^l*""'      ^    ■  .  *..  .:'^ -J 

;Ko£dqcB  the  caft  ofBjfcajBrir^  Htdmic^p^lcdHi'    ,;  ^^;^J ,:;., 

ifc  of  g^ncxal  iod^RmHYiragaia|t  af^<i$>^g4LMo«<1^^ 
vitCK  by  t}ie  plaiatUfy  witk^^  iTe^^sfptii  ;9<^dhe  tISaiA 
lU'^r  orthc  ftatCt  a^  ifadu;  ^^ciaL  Mfgu^t  ail^  lar'tlvriK 

^  l^Ie  dqty*    The  court  determuied  in  that  C8lfQ»  that  At 

:  niore  jiabijtty  to  be  fiMsd^  wa^iiol  ^.gpo4:caul9  pf  tiH>4^ 

'  tidily  ;US|0n  .a  genend  u^d^ 

'^  Aug7torm»  A.!!£Li79^< .  -  '  -         .^r.'i 

j  <  Tte^ildtedgiien  bylBrace  to  Coniiih  ifrere  due  and 

TpTffM^hf^H^  ift  ^Oa.  A.  D.  X  789.  The.  recom-*^ 
nlentftittion  ihli  p^cto  On  the  ioth  of  Nov.  1788.  The 
iidW^ih^%Aioh^«^6rgiTfetft'6  the  plaj^iitiff  for  iudem^ 
liliys  ijtA  *ite*lBcl>thS>f  Teif.  A.  D.  t^?9,  paya^ 
bte Att a»  iftr6P*fei^  a; pC 'f^S^;-,;  and dtlivcred  to 
tbe  pl^ifr^ififi  ffiiSi^^ariffitiott  etadbfl^d  npon  it. 
The  confideration  of  the  within  note  is  ftich^  'tnat  the 
^tlm  fMK^^^f  t^fixfiff^  |i^fA4netolninend 

>  tQ  Ello^a  Ccugii^»,^or,^^l^  ^v  IwQnty^pfiwMlt  l%wM 

ttjiqlu^  ;  \i  th^  1^4, cPieagPt  4^»;Wl4:f  1^  f fiid  FlUy 

f  harmiefs,  from  that  debt^  thpn  the  withinvol^Ugatip^ . 

tobeT<ndy  &c.  ,,.  ^ 

I  .  3^(i  true  coDftru(EHoax)f;tl^  iT^f^vUM  ?Dduo^, 

1  tne  ^te  in  fiiit^ appears tp^be  thigf  ^(iii bivyitneoooif; t 

m^de^  and  wanamiBd  my  notef  tx^^^  Qm^^^T£,iXfy7 
.  ^fh  gKd^  oathe  il|of  0£k«  A.  £liir799^Kc«ii;i 
I  Caej^tioa  theieo^Ifiracegivc  yo^mjfmd^ptijahhtq 

1  ^V$  of  JHciT-  •A^.Pv  ^799>  witH:thi9!#)n)y  i^nditbo-^ 

(  ana  faving  i  that  if  I  pay  ^id  CoToiih  bU  debt^by  the  * 

l^of p^vbf n  ijt  if  due,  or b^^^^hf  lA^ftidNov. 
and  &ve  yoitliar^ilefir  then  th}%  n^R  4»ail  be  Toid  % 
atherwife  diall  be  an  abfolute  note  fo|r  the  i\un  there* 
I  lit  Ip^cified.  Upon  this  conftr u6»oi|  ft%  cf ear,  th^t  as 

;  Brace  had  failed  of  paying  faid  debi  tb  faid  Cornifb '] 

I  by  die  ift  ^NoT.  and  therjeby  fared  faid  Filly  harm- j 

)m,  he  had  bccom^lialyle  itpokt  hiji  nbt^  to  Fin?^  ^c "" 
pm^  to  an  ^Miolbtt  noiei^fakfi^place<  the  can^  up.' ' 


I  *- 


510 


s  u  p  R  E  iri^c  crtji  -roiTE  R  R  O  R  s, 

qn.imtfi^^ ^^f^^yha^ hum  Jtbut biA ««o^ 

XBijj^c^i^jit^^^  r^crfcd  upoa  a  writ  of  enrw 
ioili^  Awwi'.f^ij?^?^'^^^^  A.  D.  ig94i,£Dr 

the  rcafdSs  |;9p935yi^^^        .  :      .     .      .         - 

^  IT%di»bMna^i«ftt^dK^  (M^tii  wkelher  ^ 
]N$rfDi^nmb«i06tici^eiyCMattot^  haffaftg 

taken  kttf  «b%kf4ii^  UH  laf€  fimi  hannlelii  on  aieeoiittt 
#f  Ms  Imtng'&^tae  <Affefyv  maf  haipe  an  adton  tn^ 
the  gttdtoiido£ft^amni6catiofiV  befbfeb^  ha»  a&ttsBy 
pakl  rh6dcbt(^0y'at  afif  faf*,  befdve  j^c^ineftT  is  m^ 
€ov«T€d  a|^\nft  Mm  an^  1a$  body  fsdbd*  iHf  die  es^ 
tution*  Hiere  cavi  be  btit  Iktk  dinibt  coiib^tttii^ 
thUqueftlmr^fitbcs  taken  \)l]^  bft  ftie  f w^  ^  f^Hfott 
onlf^  without  itf 6ren>5a  td  aliy  kgal  dteifiotks.'^  ^Ilievt 
certainty  can  be  a  damiriifi^atidfl,  a  tofs,  oif  MfeHiigi 
whhoot  jps(¥t)iga  farthkig  ^rikoiieytoilrard^thrd^bt; 
4r  UfithoAt  ^m^  committed  eiV  Ihe^^  jectttkhk  -  ft 
would  be  aliTinid  tc^;%  that  ah  ufteft  6f  W  mii^  ^vfi^ 
fen  ion  mean  ptteef^  and^  ebR^tfg  him^  td^MHlN 
bai),  or  putting  him  ttf  thir  ntc^tkf^fmmdht^ 
odun»  on  a  (Uit  bfoliglit  «^l^  Mfii^ftt  th^^dbc^ 
trouldbeno'damnififcati^.  *  ;^     ;    •    -r-  m  - 

«^  But  the  authorities  are.  npt  filent  on  ^tld$*  fuhjc^  ic 
In  Croke  filiz.page  53  is  reported  ^  cafe  in  favov  of 
the  Oieri  A  of  Ae  city  of  Norwich  ftgAttSk  Bradftttw, 
for  an  efcape  ott^prifon.  Tiied^»d8(irdliarf<«ft 
dta  t^alftil  Urn,  movtd  In  arttfft  of  jadgHMftt  t^ 
caufe  it  wal  aOtdged  ih  the  deefofailtSi,  ^at  ^« 
plaiatiffs  werd  meftty  chaf^ablt  'wKh  thel  4d>tytii» 
did  not  fayiAat  they  were  diargedwtth  it^ttitf  flfeMc> 
^  that  ihey  weta  otharvM^damiflfied.  Bat  U  ^Mi 
determined  by  the  cdtirti  d^t  ^n  a  liability  tiohatol 
by  the  credHbr,  an  t^Oaah  might  b^  ttkaititaitied  hj 
thefherifl^  Ittstme  the  cdu#t(kidlSuit^edefeii4* 
ant  dhl  wrong  t^  the  ptait\tiff^  by  the  efca^aiad 
therefore  was  Uable  to  them,  but  thoiiglft  dieeottvt 
fo  fatdi  they  neHv  could  have  adjudged  the  defend^ 
aarto  hate  been  liable  to  the  flieriflsior  Ae  efirapib 
merelj,  if  the  creditor  had  beenbarredof  tut  fall 
^Hinft  th^m. 


J0NE»  A.  D.  1794*  Sit 

IiiCro.Elis,  123  U  reported  a  ofe  Isfiforof 
BxrUey  and  Gibb^,  baiKA  of  the  dtf  of  Wbitoefteri 
iKf.  Kempftow*  The  deelaratioii  ftates  that  onk 
Worfely  was  arretted  in  an  zCtkn  returnable  before 
tliebailifis,  chamberlain  and  aldermen  of  the  ehy  of 
Wofcefter^  and  that  ih^  plamtift  were  keepers  of  the 
priibn  in  the  above  faid  €ity,^M4  tliai  the  defendant^ 
0wned  a  houfe  adjoiniof  u^.  Ifii  ppfon*^  w  NrUck  the 
(miliars  bad  nfed  to.cofsimit  j^iccfdlfetisirst  tobe.  6^ 
j^.kept}  that  WfOrUif  ))einj(  wa^Ae^  was  by  the 
nlaiatiftcoipniitted  to  j[irifoiV  an4  tfa(^  ddend^nts 
(91102  faid  hpufe  acUoiniag,  the  pijifoii.  in  c^onfiderat 
tkin  thAt  :the  fiaimin  qominitled  the  piiibiier.  to  him 
t^..kee|b  by  Mrbkk  he  jnight  aaake .  his  commodity,  by 
ttj^tfrnighis  meat  and  drinki  and  might  have  a  great 
lent^t  as  be  .!ufi:d  tp  have»  prmiifed  to  keep  him  faCer 
Ij.  and  (a^p  libe  plaintifiii  harmlels  of  aU  efcapes  i 
^bereivpon  they  eommitted  the  pnfoner.  to  Ms  lu»iifs 
{o  kisq})  3iiW  and  he^.  filch  a.  4wf.  f«fl^ed  him  to.e£^ 
ilipe»  g/^^t  Upon  non  ftffnmp£t  plfadodi  a.  ffeidi^ 
waa  f^mi  k>n  th^  olatntjyaiH^fid  '^  mtsa.  moved  in  avif 
icft  ^judgment,  ^  ^  ftm^  M  not  (hew  ho^ 
^n^  weiie  KUi^mifieds  &C4  but  the  motion  was  ovo?? 
imMbf  tlMp^«0«ft»ikS{^e  tai^^^  own  wordat 

<<  Immediately  on  the  efcape>  diey .  wtre  damnified 
ai^  in  danger  of  being  fued,  and  might  fue  the  de- 
fendants prcfchtly  and  not  tarry  till  Uiey  '^rcrc  fttcd^ 

In  Cwh  V&z^  264  ia  reported  the^^eafe .  o(  Ru&a<« 
fMiftpRcd^bey,  whidi  was  an  ailiw.of  4cb$  00  ml 
j^gaii«n  to  hn  hurmlefs  J.  Rotofisn-tm  an  oUi^ 
^mt^i  and  on  die'plea  of  nm  d4mi^fim$ss%  it  wai-je^ 
fiji^  i^  jodgment  had  been  raeov«e4hyifaid,Rol^ 
jfiil<^a«anft4k)»plaintir»  TbedeCepdtmt  rm»ned» 
^tlmc  he  ItfUifelfhad  retained  an.  attorney  iniaidrim^ 
IHid  tbe;plai0tiff  iraa  at  ^ao  eipoofi^  nor  nirefted  on 
4h  P^'W^^  Us  fDods  or  lands  feiaed  ^^  ^miir  that  after 
|nd09icntbawnf  not  damnified  }^:^dem«rrer  was 
aiyiimto  the«^oinder.  4^1  the  c^yirt  reMved  for 
iho,pIajntiff|  for  that  bj'  the  vcrylndgmmt  hew^ 
dsiiiniiied  i  and  that  if  after  tjbe  J^dgmeift  be  Jkad 
paiid'the  debt  it  wo^ld  not  £^o>  dttabo^vas  dammfim) 


cufc  (^J3ocbjrig^:ag;uoft  SanRcy  in  Gb9.  Eliz.  ^(^ 
In  fivottdbloii's  c»fe  aliby  5  Cook  t4a  qwtatioMS 
jaade  of  the  year  book  iS  £d.  4.  27  C.  wbanalt 
was  £ud  Jiy  Pj^aaaad  {ittleton^  << that.tenor  o£  kit, 
feiban^medare  not  goa^thi$  bnfiaclftU  a  damni* 
ficatuHi,  although  he  be  not  arrofted  or  foicedfijr 

.  Tt  was  argtted  bj  the  eouaeil  for  Ae  defendant  In 
error,  &at  ^  there  (hould  be  anj  doubt  with  refjpeO 
f  0  the  ancient  decifionsi  yet  thofe  of  modem  thnea 
have  been  tiecidedljr  againft  die  plaiatiff'  in  error; 
bm  on  aurefnl  eicammation  it  will  be  found  that  the 
mident  xnd  modem  decifiona  have  been  oonrefp«^n4. 
ent  with  each  other.  The  modem  ded&ona  kdte 
b^en  on  the  cpeftion^  whether  an  a£^on  can^be  9fam^ 
laiued  agakift  a  bankrupt  after  an  afik  of  l^^i^krontof 
connnittedand  a  certificate  obtained^  Inr  one  who  btfm 
been  furetjr  for  him  to  his  creditors,  it  inch  croUtDr 
on  negle&  of  payment  commence  hia.  zSim  9gfSn& 
the  furety,  betore  the  baAkui|ttcy^  hut  this  iare|y  dQ0i 
not  fettle  the  debt  either  by  pajiog  the  monej>  or  be« 
ing  committed  to  priibny  till  arter  the  bankruptcr^  in 
^ch  caie  the  courts  in  Weftminfter  iaye  .det^idea  thne 

t  a  recovery  maybe  had  againft  the  bankrupt ;  hec^nfc 
t(^^CM%h|  the  (urety  previous  to  the  banbuptcy  might 

;  hstve  a  demand  £^unding  in  damages  againft  the  hmdc- 
irvigt;,  ysethe  bad  no  afcertabed  jitht  which  he.  coidd 
^«9fy  to  ai^d  prove  under  the  commiiSpn  iJt  4id  nol 

*  become  properly  fpeaking  a  debtt  before  mc  pgym^t 
ofthemoney^  or  (which  is  efteemed  equivalent  to 
psifihg  the  money)  before  a  commitment  ^f  die  fine* 
ty  to  prifon  on  the^xecution.  It  is  true  Lord  Itat 
fieMm  the  cafe  of  Taylor  againft  Millft  and  MagHiH 
Cowper  527>  fpeaking  of  Taylor  at  Aettait  w4ite 
Mills,  &c.  committed  m  ad  ot  bankraptcy  fi|^,«He 
was  not  danftiified  at  that  time,  and  tiH  dafsttitel 
(which  he  could  not  be  till  he  had  been  eaHdd  mfdu 
and  had  paid)  he  could  not  bring:  an  a£llott.^ 

The  cafe  was  thisr-Taylor  was  furcty  for  the  debt 
of 'Mills  and  Magnall^^  which  became  due  before  their 
biknkruptcy ;  but  he  did  not  pay  it  until  after  their 


'Vi^i'td  recdV^j  b^uf^  l(^&e»t»f^"ptiii4ht 

W!t  ^-fb  ui^Krfto6d;$Haf  Jln'  aa{i»'fMi^««MM4e 
brought  by  the  furety  before  he  had  paM^c^^-defel<t>f 
niufi^ta^fSif^n^  iP5)(j,§^i^«»>inion,  ,anil  not  ap- 
£|l%^le :t%thft<fl«iff  4>6<vl!^A<ui»  )  3n4.beli4eSjis 
«fi(ittw^^il9tyl9  eoifpfaioa^e^ieand  to  other  judicial 
;4fimmina||<!M.*^-thc  fl>bje«,>  It^was  enough  iu  that 
^tfaffrdisK.'-T^yio^^Dttldnot  iWesur,  to  iuiy  ptecife4el>t 
.^<^'^  VfwUfniptcryf  andtherefcre  he  ought  to  te- 

ieia!t6ii''agjtiBft"^^lffih"  arid=  CMSi- 

irtf'aViiMlf  VihaiAcydCB;  tfie«)r- 

='Xfffl'65'f3;'*e=lfafer'iii*^  Wilfon 

BHeE?7t4,'"^«  r6p<!d-  cffa  by  Ae 

St>  '«^6i^- Ss^Bc&i^  ihpotnt 

{•^rBbtWffi  ,bf'tB6iffi-1aire8'ip)p«ar 

ei]i'l!^Inl''fieire'tbfbre  aBtidedlo, 


l«3 


-"'•'Th«F'( 

■"iSierrifjpijI 
^SIdt  aha  ira)  "in'. 


'"  [feindaruicr  hadl)ech'  ^ffifetf  Toir  afad 
e  fiib^  tMits  before  tlve  tianlcri^^  i 
-tBffiicabV  the  tourt  thiitf^they^ftould 

twttk  tfiQ.]^litAliff  <Ud  Q(9ft  p^y  the  laqpcf  M*  f  U|  but 
.tprufc^oMitt^dto  ttfifonr  cm ,  the  cxocfiiiripf^  and  the 

*>  f«rM,f^Y^dif;iit  iQf  JU9  pHyiog ;  tjie  d^  or  in  other 

t>f«HMdtft  thiit  sthQ  debt  hf  Aich  comiPi^m^  ^1^  afcer- 

a^WiqArili^oft"tfaedtfejQ4;int.  J  Tbcp  ^o^i^iingiyipg 

their  opimon  IB  ptg<^  Mb  %rifl»$  M^  cjjUej^aiajiff 

pfzs  itnprifoned,  no  debt 'was  owing  from,  the  defend^' 

^i[nt  to' the  plaintiff*/  and  that  the  defendant  w^s  not 

indebted  tiu  the  plaintiff's  body  Mras  in  prifon  upon 


1^^        SUPREME  CO:V19lTl^fS^RORS, 

could  not  Ik:  bavrciT 

In  page  t^j^cr  h^^Ing  very  ftilly  gone  into  Ac 
cafe  they  coochck  with  the  foUDwing  word8f  «  Up- 
on the  whpleii  no  debt  csm  be  barred  oi^r  what  w»#  ^ 
debt  contra£ked  with  certain^  before  th^  ad  of  bsud&l 
Tuptcy.  .  Did  the  defendants  owe  die  plaiatifF  ChS- 
tbn /308-10  and  coft  before  he  rendered  hU  body  ia 
f^trsiafiton  ^dieof,  (which  we  take  to  be  the  £uq^ 
thing  as  if  he  had  a&ually  p^id  the  debt  znd  coft)  I 
•They  certainly  did  |iot.  They  had  pron^iied  to  pay 
the  moneyi  to  (urniih  the  money  to  take  up  the  bill 
and  note  and  to  fave  the  pUint^Ghilton  KatmJefs  ; 
ihfOf  bvoke  dieir  pvomife.  Chilton  wm  temfied  and 
aneftsd.  Therewasan  ihnnry  to  a  certain  degiee^bvt 
DO  debt  owing  by  the  detendanti  to  ChUton  bdFore 
his  bqdy  was  in  execution  for  ^e  certain  fnm.  Row 
cmid  the  plaintiff  Chilton  at  the  time  (^  the  com- j 
miffion  of  bankruptcy's  cffiiing^have  fwom  to  a  d^ 
bafivf  he  bad  adraneed  a  flHlling  for  ^  ddendantsf^ 
Heioonaialy  could  not.  Bat  tiow  Ink  body  being  iir 
escomion}  ho  has  thereby  paid  ^hs  Mjt\  fo  the: 
Mftea  aittft  Jie  ddi^end  to  the  plainnfiV  and  be  mnft 
MTC  judgment/'  It  will  be  obfenred  that  die  coort 
fay^  'M^qre^had  bciQivaii  injury  to  a  «enain^  d^te"* 
before  ^  iisu»b^pit<7.  And  imloubtadly  ^f-  tki^ 
injurx  ^  adion  could  h^ye  beeja.  nwataiiiod  and?*; 
recovery  h^Afrotanio.  *    :. 

Ioihex;afeof  Goddard  agatnft  VamderheydeA^the 
reafeiiiilg«f  the  court  is  tte  (ame  as  in  dioca^  ot 
ChthottttfwWifiiiandCromweH.      Ixi  girisg  their' 
opittiDiliw^hlit^ftk  is  thus  laid  down  by&cmoi 
the  3d  of  Wilfon  ayp.    «  If  A  has  a  bondof  in^' 

demnitj^from^  ^ibpconditio«k;hehrQ)c4iir  ^ad^f* 
terwards  B,  becomes  bankni^t  before  A  has  boM  ^Md 
ordamnificiLtbcwg^A^^sa  g^od  caufe^  attsta* 
againft  B  peiorc  (hq  aQ;  ^f  baiil^ttiitcyy  yoi  aa  A  hadk 
not  been  ^da^nj^nfi^  by  paying,  any  ^fHW  {^tm,tA 
n^nevi  J^y  B  fbt€^cb,o£the  cwd^tioa^  A  oaMfttpoCi 


ttafe  ^  iht  vtBt  of  Unkrutotcy.  '  Sixbp6Hi  i,  leflM 

I  f4oil{|^8  ttp  meadow  g^ofdnS  fct  wHiBH  !i<  !!i  1>bttnd  t6 

f  fkj  the  4^r  a  certaih  fiim  tifthen^  ii  a  pedaltjr^ 

can  that  penalty  be  pro?ed  as  a  debt  tinder  a  com<^ 

Itnffion  of  bankruptcy  ?  It  ceriatnly^aniiot." 

In  page  272  they  make  ufe  of  the  following.  ex« 

|^reffion89  '<  In  aflault  and  battery  before  bankruptcvp^ 

during  the  bankruptcy  the  plaintiff  has  a  verdifi:  witn 

I  damages,  but  had  not  judgment  till  after  the  certiW7 

t&tt  s  the  court  was  of  opinion  the  plaintiff  c^uld 

I  Act  come  in  under  die  commiflion  ;  that  it  was  not  ^ 

I  proreable  debt,  or  a  debt  due  at  the  time  of  the  bank-  ^ 

If  niptcyi and  quote  Walter  vs.  Sherlock,  Hil.  23  Geo.  ^ 

*  It  is  very  .evident  that  in  ,the  laft  cafe  put  as  well  aa 

'  i|i  the  otbecs9  thqre  was  really  a  Cftuie  of  zGtiosL  €itiB^ 

'  ipg,  for  wluch  dams^ges  could  be  recovered  before  die 

'  ijankrupfcy^  and  yet -when  the  damages  were  afoem* 

t^inti  by  judgment  after  the  bankruptcy^  that  judg^ 
joaent  would  be  coniidered  a«.  a  good  debt  ^^^ft  the. 
haaluni^pt  notwithftanding  his  certig^alBt  Theoafo 
in  3^  Wilfon  346  of  YouQg.and.Qill  tv^  HooUby  and. 
of  raulagainft  Jones  in  i  Durgu  599  werezdMbledti 
on  the  fame  principle  with  thofe  of  Clnltou.fagBtflftj  '' 
Wiffin  and  Cromwell^  and  Goddard  ii9gti«A  Ksin^ 
dcxheydcn.  .-:•/.;  ^vs. 

AtoMmgift^  more  ancient  authoritte!^  Bjrouj^toh^^ 
MAin  $  Go.  14  was  relied  upon'by  thie  Seici(^t?&ih 
ctr^Tibutno  more  was  determined  inthat^t^  itiiW 
that  die  obligee  in  a  bond  to  fave  harmlefs  Yniglit  Vol- ' 
imtanly  pay^  the  il^bt  he  wais  bound  apiJiAie  jlt9  pfty 
and  bring  hi&a&ion  s^inft  the  obligoi!  .dud  >race^er 
for.  the  money  (o  paid  by  him  a#  weU  M  i|^  lie.h«l 
been  compelled  p  the  payment  bjr  mt^^^apviCHf  pso^ 

Nor  is  the  3  Brown  502,  cited  by  aifcroancil  fbr 
diedefendant  more  in  his  fatvor.  Th^  ]point  deter- 
nfitted-in  tfiat  cafe  was^  that  an  obligee  in  a  bond  to 
fljlvehihnlefsi  having  paid  part  of  Ae  debt  *  for  tite 
obligor  bdbre  his  bankruptcy  and  a  part  tfcer  (the 
btmd  h^Bg  forfeited  at  th^  time  of  the  mft  ^aviAeht) 
tx^ht  comt  ift  it  a  ctvdkor  under  il^  coxiummta  fdr 


yy 


p^       SUPEEMl^Otm^TfOFEftRORS^ 

HcLt  wflol^  dept  i  ill'  iiiftMiet'eaitaiBly  couU  not  \m 
drtvn  from  his  coming  in  as  •  cfedifiCMr  ior  vliat  he 
patd  bef6re  bis  basikffi)^y»  th^  he  haA  no  tanii^  oC 
^aiotiyfor  inch  fum  paid»  at  die  time  of  payment.  Fa« 
fttppofe  no  film  had  been  p^d  by  him  b«t  what  w«i 
paid  before  the  bankruptcy,  and  the  remainder  ol  die 
4ebt4ia4  been  paid  by  another  perfon  after  the  baak* 
ftip^y  V  Of  Cuppoie  the  remainder  had  never  becft 
faid  ?  Would  not  wa6Hon  have  been  fuftained  im^ 
fpediatdy  pn  the  payment  of  this  fum  ?  WouM  not 
\a%  being  obliged  to  pay  it  be  a  damnification  ?  There 
can  be  no  qucftion  about  it.  There  if  not  even  a 
> .  di£iumJbut  that  on  the  payment  of  money  an  a£lio« 
Vill  He  to  recover  fo  much  as  is  in  hJEk  paid. 

j;    It  is  therefore  clear  from  adjudged  cafes  that  au  ac- 
Ltion  may  be  maintained  on  an  obligation  covenant  ogr 
I  engagement  to  fave  harmlefs,  if  »  fuit  be  pr^iou^ 
I  brought    againft  the  obUgee>  &c.  by  the  creditoti 
I  whofe  debt  he  became  furety  to  pay  \  or  even  if  there 
I  is  an  attempt  or  threatening  to  bring  ^  fmt  fo  as  tp 
f  affrighten  and  terrify  him.    Whedier^  if  die  aiooOT 
be  not  paid  to  the  creditpir  by  die  time  fiipolatedj  aAd 
whether,  4f  fuch  obligee  or  covenantee  b^  barelj  lia- 
ble to  pay  the  debt  an  a^on  may  be  maintained  W 
him  ag^infit  the  obligor,  is  (lili  the  qoeftion  ?  Tq  tb|S 
the  3  BulCLrode  233  is  diredly  in  pointj  in  whkh  the 
fo)^  queftion  was  whether  an  aflion  would  Ueona 
inere  liability  to  pay,  and.  it  wa^  detenmoed  du^ilt 
would-  »  .... 

'SotttSatk.  197,  it  was  faid  by  the  court,  «That 
where  the  counter  bond  or  oovMant  is  given  toCvie 
harmlefs  from  a  penal  bond  before  the  condition « 
^broken,  then  if  the  penal  fum  be  not  paid  at  the  dar, 
and  fp  the  condition  sot  pre(erved ;  the  party  to  be 
^ved  har^ilels  does  by  this  become  liable  to  die  pqi* 
alty)  aiyl  io  is  ds^mnified,  and  the  counter  bond  for« 
felted.''  Thpi^hinthe  fame  cafe  the  court  fae^d, 
where  the  afUon  was  brought  by  die  covenantee^  pn 
.  a  covenantpf  quiet  enioyn^ent  ot  lands  affi^^  bj  a 
ieflee  to  him  and  that  be  Oiould  be  clearly  diic^gcdt 
pr  otherwiie  indemnified  from  alt  arrears  of  rent  dtie 
from  the  lefiee,  <^  that  rent  remaining  in  arrear  a^ 


oat  paid,  is  ^ot  n  do^MffruHfl/lft:  tfef  plMotiff  Ihi  %4^ 
I  er  cMsgcd  $  aad  if  p«ii4  mj- ti^e  .^k^rcluch  dao^;^ 

I  ibcwnci  by  tbi^  pUintiilii  h  ^fi^Eci^jt^*!  not  to  me;^-^ 

I  ^n  that  in  &o,  ]£liz.  5 3  ^icJv  ba^  ifcea  befof e  <:itc<( 

i  tfeke  CQwrt  expjreMy  fay)thaton  aliatulity  to  befue4'thei 

I  flicriff  may  maintain  aa  action.       .  r.:f  - 

We  think  therefore  tlwtVHjMit^^  or  t^ 

pay  ;  a  liability  every  •^yom^girt  tif  Bfl-arreltcd  -or  W 
(  have  property  talem/neceflafiy  ^*H  ft"? 

damnigcation  to  the  pPTl"P  fb'^  KaMc  to  be  feed  t  if 
the  principal  debtof  y  ^f?f  '"^hohi  fuc6  peflon  ytvi 
tx^^ad  b^  reduced  ip  his  circumftances  oir  inlolveiifc 
and  hi  fuch  caie  no  <:xpref8  damages  need  be  ^rove^i^ 

It  was  faid  by  the  defendant  in  error,  that  the  re-* 

'commendation  giveii  by  the  plaintiff  in  errdr,  was 
tihat  the  defendant  was  good  for  fifteen  dt"  twenty 
'ipbunds'i  bntthat  fhe  credit  given  him  was  for  twen- 
Tf  ■<)n€  poiifldsr  ten  IhiHings,  and  that  dtcrcforc  the 

^amtiffin  ertor  wa^  hot  holdcn  by  the  recommen- 
fflation  \  to  this  may  b^  ;infwered,  that  the  Jargeft  note 

4>ciff^giyen  on  a  day  previous  to  that  on  which  the 

*^otifier  was  '^ven,  the  plaintiff  in  error  would'be  liable 
oh  the  recoHimetidatio'd  for  the  nine  pounds 'at  l^ft ; 

tut  at  any  rate  the  defendant  irf  error'  fliaU  htver  fay 
that  the  plaintiff  in  error  >^s  not  Ihbii  on- the  recom- 
snendation  when  he  conceeds,  that  by  means  of  tt» 
|ie  obtained  the  credit ;  and  that  fome  riiontfai"  aft^ 

'the  recommendation  and  credit  was'  given-  he'gafe 
the  note  of  indemnity  to  fecure  the  plaintiff  m  error 
•gainft-all  damages^  he  might  be  liablejtppu^  jcpnfe- 

•^esiceof  this  vary  rccommendatipn*,  .  >.'  '  / 

Upon  the  whole  we  are  of  opihibn,  %hat  sis  die 
plaintiff  in  error  was  fiaUe  to  pay  the  debt  to  X>&mdh 
and  to  be  arrefted  and  to  have^hi^  property  talocn 
therefor;  and  as  the  defendant  in  error  was  reduced 
in  his  circumftanees  and  infoltenvat'the  tii^e  when 
the  fuit  was  commenced  on  the  note- of  indemnityy 
there  werefofficient  ground  of  daihnni^atidn  to  en* 
title  the  plaintiff  in  error  to  his  adion  and  confequeht-^ 
ly  the  judgment  of  die  fiqperioroourt  ou^^t  to  be  t^ 


{il  LITCHflfiLD  C09VtTr vf 

Nelfoa  verfi  HMflMBtk 

On  an  objce-  •«  RROK  to  TCfcrfe  a  judgment  of  )ke  otwtny 

H  i^  an^  iLi  coorti  denying  ao  appeal  in  an  aaioh  of  dfetjt 

tion  on  book,  by  book,  for  a^fum  iiior&  dian  ^ao,  and  demanding 

bccauCe  the  in  damafiTCs  /ao^^bfonrhtbr  Nelfon  w.  Hammond. 


debt  did  not 


in  damages  j^.3o^bionghtbjr  Nelfon  w.  Hammond. 

amount  to  iC»o      The  defendant  pi cad  in  abatement — Diminution  oC 

ou'httobein-  ^^  ^^^^o'^-    This  was  objfifled  to  as  improper •>  if 

felted  in  the"*'  *^  wrft'of  etfor  hath  not  fct  forth  the  record  truly, 

objcdHon,  that  the  defendant  may  plead  nulfiel  record^  or  take  advan- 

^t  "**^i*f'^*'    tage  of  the  variance  in  abatement  \  but  if  the  county 

ftrom  the  re-      ^^^^^  |^^j^  ^^^  ^vvt^  oot  the  whote  t^toiPd,  the  plain* 

tUF  may  alledge  ^minntion,  audptaya  ierH4rdri  to  thfc 

judge  ot  the  4COurt  m  whidi  tbe  tceofd  i^,  K»  ceftiiy 

the  whole  record. 

The  defendant  took  back  hU  plea  ah^  plea^-rllut 
there  was  no  (bch  record  and  judgment^  &c.  tZgoOr. 
infpe^iion  the  court  found  that  dhere  was  fuch  a  re- 
cord,  &c.  The  deftodant  ofiered  a  copy  bf  ^%«fbk 
which  wasfor  iefe  than^^io certified  b^  t)iee)erk^%e 
a  true  copy  of  the  plaintiff's  book,  lo^ed  oniBti' 

By  the  eourt— If  the  defendant  woiddhaTcadvan*  \ 
tage  of  this,  he  ought  to  haveinferted  the  bqpk  rnl^s. 
objcdion  to  the  appeal,  and  fo  placed  it  on  the  jrc- 
cords  of  the  county  court* 

The  defendant  then  plead-*-Nothing  Erroneous  in 
the  record  and  judgment,  &c. 

}udgment*«-if  anifeft  error }  for  from  the  rteorj  U 
appears  that  the  oati&>wM  appcAble* 

Hubbel,  cacccutor  of  Hendrick  Winegar  ve^. 
Peter  Prat. 

h^  no  righ^to  TJETITION  in  chancery  j  {hewing,  that  faid  Pm  - 
petition  rcia-      w^  W8s  a  coUe£hir  of  taxos  fsT  the  town  of  Kent- ; 

lilueft'Jl^t'd  ^^  ^^  ^^  *  ^"  *8**"*  **^  Winegar,  fjr  ^^at ;  drvt 

to  pay  debt^,  ^  fericd  upw»  a  tiaa  of  Lmd,  defcribed  in  the  pels- 

or  it  panicu-  tton,.warth  jC^4^  law&l  money,  and  f6td  it  oA  tht 

Uriy  aHthor-  ^oth  of  March,  A,  D.  1 787,  to        Botsford  S^bi^ 

Ucd  by  the  will.  ' 


JANtfAKt  TfiHM,  aItd.  1793.  51^ 

tixes  and  <  eftydialBMfbnIM  fe^Miveyed  fidd  land 
£ud  to  Prat ;  that  faid  Winegar  died  in  Jvij,  17879 
htTiiig  ap^imed  tke  petitioner  his  executor ;  that  the 
>  ^ate  wa9  infolyent  i  t&^t  fiud  Pvat  exhibited  faid 
taxe9  to  the  Gommiffioners  as  a  daim  againft  faid  ef- 
tate^  and  bs|d  them  allcrwed ;  that  the  p^tioner  was 
ignorant  of  faid  fale  an4  deed^  until  ^(ter  a  jear  had 
elapfed  from  the  fale ;  ^at  the  heirs  pf  faid  Wbe^ar 
were  minors ;  that  faid  Wiiiegar  i^efufed  to  repeiv^ 
faid  taxeS)  intereft  and  cqtt,  and  to  releafe  faid  lands  % 
praying  that  he  might  be  compelled  tp  do  it. 

Upon  the  evidence  it  appeared— -That  the  lafld  waa 
worth  smell  more  tkas  it  waa  fold  for ;-  that  faid 
Wincf  ar'a  eftate  waa  not  infobrcnt ;  that  the  execu*- 
tor  had  difcretionary  power  given  him  by  the  will^* 
to  fell  lands,  if  neceflary  for  certain  purpofes  i  Aat 
iaid  Winegar  had  perfonal  eftate  to  pay  faid  taxe8>  and 
other  lands  which  were  clear* 

,  Alter  bearing  the  cafe  upon  the  merits,  the  court 
4ifti|iffcd  the  petition }  becaufe  the  executor  did  not 
flio^Ar^t  jig  {iy4  right  to  biTO^  this  petition  as  it  was 

nted  to  pay  the  debts*  nor  to  amwer  tneyur*      y  v'^ 

^ ^-.^ Lihe  wiA.    i'he  neht  therefore  if  any  c^ftcdt    /ii\/     ^  /  - 

^^*  fp  ^ftg  heirs  of  faid  Winegar,  an<i  nqt  in  the  cx^   A/A     'tf  ^^- 
CtttbrT 


Day  mt/I  Leavenfworth. 


L^uUfTj , 


ACTION  on  bond  for  j^*  1000;  cenditioiied^to  Public  fecuri* 
pay  ^859  in  loan  office  certificates  of  the  U-  ^^J^^Jf^ 
nitcd  States,  payable  on  demand,  dated  the  loth  of  Q^^ati^^' 
March,  A.  D.  1790.    Special  demand  made  on  tht  time  of  the 
a5th  of  May,  A .  D.  1 79 1 .  comraa. 

Cafe  was  defaulted— -And  upon  a  hearing  in  dama-  .  .  ^ , 

ges^  the  court  aflefled  the  dapiages  according  to  the 
value  of  the  fecurities  at  the  date  of  the  bond,  they 
being  immediately  due  and  payid>le  at  the  option  of. 
the  creditor,  and  not  at  the  time  of  the  deaEand.  Vide 
Babbet  vs.  Balding,  and  Curtice  vt.  W'hipo,  Fairfield 
Aia^.  tefm>  A*  I)*  179^ 


Hurlburt  v^f.  Ebenezer  Marfk,  &  the  Tovnxtf 
litchfidd. 


Townt  not  lia-     A   CTION  of  the  cafe  \  declaringy  dut  the  tows 

bleforthedc        ^^         '^ ~  -^o'- 

finilt  of  tbdr 


A  CTI ,  _^ ^ 

^^.^J^^:  -LX  <>f  LitAfidd  in  Dec.  A.  D-  178^,  chofeaad 


cQoftables,  in  ^pouited  Andrew  Adams,  jun.  a  conftaUe  for  A.  D« 
che  csecutioQ  1 790,  who  was  duly  fwom  \  that  in  Jan.  A*  D.  1790^ 
•f  their  office  he  deUicxed  to  faid  conftaUe  Adams  an  attadunent 
in  his  favor  againft  Zebulon  Taylor,  of  faidLitch&cU^ 
for  j^  lawful  money,  and  returnable  to  the  county 
court  in  Litchfield,  holden  on  the  4th  Tuefday  of 
March,  A.  D.  1790,  that  faid  conftable  Adams  re* 
turned  faid  writ  endorfed  under  his  hand  and  office, 
that  for  want  of  eftate  he  attached  the  body  o(  iaid 
Taylor,  read  faid  writ  in  lus  hearing,  and  had  takui 
fufficient  bonds  for  his  appearing  at  court ;  and  thit 
before  the  county  court  at  Litchfield,  holden  on  ^ 
4th  Tuefday  of  March,  A.  D.  1791,  he  recoTtted 
judgment  by  the  default  of  faid  Taylor's  appearing, 
for  the  fum'of  ^13-13-6  lawful  money^  dan^ges  and 
coft,  upon  which  judgment  he  took  out  ex^eiofion 
tmd  delivered  it  to  a  proper  officer,  who  retumed'Iiud 
execution  endorfed,  non  efi  inventus^  dsat  fidd  Taylor 
had  become  bankrupt  and  avoided  &id  execn^n : 
Further  alledging,  diat  the  return  of  faid  conftaUe 
Adams  on  faid  attachment  waS  faife  and  undne,  for 
that  he  did  not  take  any  bonds  to  fecure  the  appearing 
of  faid  Taylor,  to  anfwer  to  faid  a£Hon,  whexd>y  I^ 
had  become  liable  for  faid  debt,  and  that  faid  conibH 
Ue  Adams  was  bankrupt  worth  nodiing,  and  was  fo 
'  before,  and  at  the  time  when  (aid  town  of  Litch&dd 
'  chofe  him  conftable,  and  well  known  to  the  faid  town 
;  to  be  fo ;  whereby  the  plaintiff  had  whoDy  loft  his 
faid  debt;  of  all  which  the  defendants  had  been  du- 
ly notified,  and  requcfted  to  pay ;  and  thereupon  ^ 
defendants  became  liable  to  pay,  and  in  confideration 
thereof  aiTumed  and  promifed,  &c.  The  defoidsats 
.demurred  to  the  declaration. 

Jtidgmcnt-^Dcclaration  infufficlent. 

Towns  are  not  liable  or  refponfible  for  the  condudl 
of  the  conftables  whom  they  appoint,  in  the  executioia 


*gamsi^g,*Mf)7  ihdrcf^tnaji.thfi  governor  ahd  council 
art  rcfpoftfiWe  fot  tlit  ftcriB^  they  appoint.    The 
lair  toakes    it  flkc'  duty  of  townsi  annually  to  ap-* 
*  p«MteohIh*le^  a<rt  ^  foe  tKit  lfe^%rfe  fWn  b^rc      ^  * 
^  ift'of  Jafiuary'5  ft  ]^ifeft:ribefe=*4  *^6ins  tipwi    *       '  ', .  | 
eoif  ftabfcs  the  anties  of  their  flBStef^f  cfo  tiot  aft 
HiM*Ar  the  Mhority  of  the  t&m^  Vvk  'irf'the  hw,  nor 
^aththc  town  any  €oiitfd!^€rthchi>btpd#ertDre-  '^ 

^^lire  lecttfity  from  them.  ; ' 

Saihpfbn  veif*  Hunt. 

ifK!^  RROE  10  reverfe  a  decree  o£  the  county,  cpurt  ifluespuUoihc 
•«  •'     *      '  "^        \tbytfunt^*'?«»'T^«^« 

— '       -  -    anfwercd  ex- 
plicitly. 
.  .     ^  w  -^  V        '    '     »»        And  a  decree - 

h!ff^hmgtp  in  t^ic  ftatc  of  Vermont,  laid  out  in  the  ^  chancery 
fright  of  D,  Chapman,  at  the  price  of  ^3«  >wful  ^^^^^^ 

i^P^gfhtrl*\»^9E  B^^M.  *«  C***^  ^,*  fS^^  ^  note  warrant  Uit 

x^95db?^»  that  iax4  Sarngfoxx  at  the  time  of  iaid  bar-  decree. 

[^^ndj<^,1p£iaii,rig&4  ^o  inchicc  the  petitioner  to 

.^e  fan^.^edar^ed  and  .affirmed  that  he  had  a 
^..^  l.title/tf.&id  rk^t^^i^bn  which  the  pe^tioner  re- 
h/f^i^  oonj^ht  fajd  right,  accepted  a  4ejed  of  it,  and 
j^i^.a^d  lecured'th^  jpurchafe  money  as  aforefaid  ; 
i^t4^c;.  affirmation  ot  (aid  Samgfon  afoi 


_^^ ^     .  aforefaid,  was 

.{aIi!eAYthaJ^  nc>lbad  no  good  title  to  faid  right,  whidi 

fai|^  Sainpfoh  welt  knewn,  whereby  the  petitioner  was 

^  4i^cxftdsm^  defrauded ;  that  faid  Sampfon  l)9d  be- 

;[  cpjm.haidurupt,  and  removed  out  of  the  llate;  that 

^judgmeptjti^  execution  had  been  rec^ered'on  faid 

^  pote,  the  ii^(f}xiM)9.  levied  jon  eftate  and  a.  receipt 

t^cu.aiid.pa|;,in  fait ;  Praying  that  faid  note  might 

/    ^bjp  decreed  to  be  void,  or  deUvetedup  ^  and,  all  pro- 

J       ccedingf  thefeon  fet  afide. 

3  ••  '9\e§  in  abatement— That  the  ptopevfy  of  faid  note 

was  in  Wheeler  to  whom  it  hadb^en  fold  andaffign- 

M  for  a  valoabie  confideratioh,  who  was.^urfuing  his 

remedy  at  law  to  recover  the  money  due  on  faid  note  i 

T  t  t 


and  Aat  be  hid  not  been  cited  or  notijGed  of  ita 
petition.  2d.  That  the  petition  did  not  contain 
fufficient  grounds  for  relief  in  chancery ;  that  Hunt 
fued  Sampfon  on  his  covenants  in  faid  deed,  in  Sept. 
A.  D.  1788  ;  that  the  parties  came  together  and  fet^ 
tied  faid  adion,  and  faid  Sampfon  gare  his  note  to 
faid  Hunt  for  a  large  fum  ,  that  Benton  in  A.  D. 
1787,  oflered  imd  Hunt  to  take  his  bargain  sod  rift» 
for  two  doUaiv ;  which  he  refofed. 


Jndgment  of  die  county  court  on  this  plea 
That  me  refpondent  had  not  proved  the  fa^s  aOedged 
in  faid  plea  j  and  that  f uch  parts  of  faid  plea  as  did  nfk 
depend  on  proof,  were  infofficient  in  the  law  i  and  up- 
on ahearing  on  the  merits^the  county  court  found  thai 
all  the  material  fa£ls  aUedged  in  faid  petition  were 
true  i  and  decreed  that  a  perpetual  injun£tion  he 
laid  upon  all  proceedings  on  (aid  note»  the  judg- 
ment, execuiiouj  and  the  aftion  upon  the  receipt  ta£- 
en  by  the  officer. 

Errors  ailigned — ift.  That  faid  court  miftook  the 
law,  in  their  judgment  oh  the  pleas  in  abatemMU 
ad.  Said  court  miRook  the  law  in  dieir  decree  on  the 
merits,  both  in  point  of  fubftance  and  form  \  that  it 
afie£ted  the  parties  to  thefuiton  the  receipt,  who  wete 
not  before  the  court,  and  deprived  the  plaintiff  in  that 
,  fuit  of  his  legal  right  to  recover,  what  he  was  ac- 
countable for  at  all  events,  either  to  the  creditor  or 
the  debtor  for  the  goods  taken  on  the  execution. 

Judgment — ^Manifeft  error,  in  the  whole  of  (he 
proceedings  complained  of,  and  afiirmed  in  the  fa« 
preme  court  of  errors  in  June^  A.  D.  1794* 

Talmadge,  &c.  vetf.  Northrop. 

K  a  i*r^  A  CTION  of  the  cafe  $  declaring  that  in  A-H). 
jjy^^J^^  XJL  1789,  they  fold  a  number  of  horfes  to  one  Lu- 
te idtevi,  manBiihop,  on  credit,  to  the  amount  of  abont  j^ji^ 
nfUthjwttM  Bot  for  which  he  took  faid  Luman's  note  ;  that  judgment 
P^^***.*?""^  and  execution  had  been  recovered  on  faid  note ;  ihat 
^^vaS^^  before  faid  judgment  was  recovered  faid  Luman  wis 
bankrupt,  and  had  abfconded  out  of  this  ftate,  and 


A 


JAlJu  AR  Y  t£Rfe  \fl}.  1793,  s^ 

iaid^^xecudon  was  duly  returned  non  efi  inventus  g 
ibat  the  defendant  at  the  time  of  the  fale  of  faid  horfes 
to  find  Luxnanf  was  in  partnerfhip  with  him  in  the 
purebafe  of  horfesj  and  received  the  plainliffs  faid 
horfe$y  (hipped  them  to  the  Weft-Indies  ?Lnd  receiv- 
ed the  avails,  and  had  fecretlv  contrived  with  faid 
laiman^  knowing  him  to  be.  a  bankcupt^  to  purebafe 
the  plaintifis  hones  on  his  own  credit,  fgr  the  joint 
benefit  of  both>  &c.    Damage  ;^  i  oo. 

Plea — ^Not  guilty.  Iflueto  thejury.  Verdi£l:for 
the  defendant. 

-  Motion  in  arreft  of  judgment— That  a  Mr.  Paf- 
terfon,  one  of  the  jury,  gave  evidence  to  his  fellows, 
while  they  had  the  caufe  under  confideration,  whidi 
was  not  given  in  court,  vi2.  That  he  was  coming 
through  Warren,  the  place  where  the  horits  were 
Ibid,  when  Cd.Talmadge  and  his  brother  were  felling 
them  to  Luman  Bifhop ;  and  he  wondered  thatC<>K 
Talmadge  trufted  him^as  he  lived  within  fix  miles  of 
.l^my  and  muft  have  known  his.  circumftances ;  for 
that  faid  Patterfon,  would  not  truft  faid  Bifliop.  him- 
ielf :  Further  alledging,  in  the  motidn,  that  the  re- 
prefentation  of  the  jujyman  was  not  true,  for  tjiat 
Col.  Talmadge,  was  not  at  Warren,  when  the  horfes 
were  fold  by  his  brother ;  and  knew  nothing  of  it  un- 
til fomedme  after. 

The  court  enquired  of  the  jury  and  found  the  faiSs 
aUedged  in  the  motion  to  be  true  ;  and  the  verdi£b 
was  let  afide,  and  the  caufe  continued  for  another 
triaU  ^ 

Tyler  veif.  Scovel. 

ACTION  of  trefpafs  for  cutting  of  trees,  &c.  on  pUintUFadmit- 
theftatute.  Plea— Notguilty.  Iffiie  to  the  jury.  tedtircd%sa 

Certain  dgpofitions  were  objeded  to  and  excluded,  creriHiit,%bM 
becaufe  they  were  taken  more  than  two  hours  after  >"•  <^^g^^ 
die  time  fet  in  the  notification,  and  the  defendant  ''***™«««^ 
gbne>  who  had  been  waiting  near  two  hours  at  Uie 
place  of  caption,  and  neither  the  plaintiff  nor  any  of 
d&e  witneffeaappearcd  whilft  be  ftayed* 


^H  HARTFOED   COUNTY/ 

The  plaintiff  th«s  depdsred  of  hi&jeridenfie^  moral 
that  he  might  be  aMlmitted  t  witneb  to  prove  the  tnl- 
pafs,  according  to  (Utttte.  By  tbe.£ottnhe  vat  ad« 
inittcd. 

Ai>Aii«  and  Root  diffented.  1%t  •dsuffi^n  ef  s 
party  in  intereft  to  teftify,  is  atlewible  vpon  die 
ground  of  neceflky  only  lo  prevent  a  fzilwBC  of  ]ttC> 
fice.  The  ftatnte  admits  the  plaintilT  to  his  oath  m 
cafes  of  trefpafs  done  privately^  where 'he  is  not  sble 
to  produce  any  other  evidence  thereof  than  to  reader 
it  highly  probable — but  never  intended  to  let  in  the 
parties  to  teftify,  where  there  was  other  proof  within 
the  knowledge  and  power  of  the  plaintifl^,  and  he 
negle£^ed  to  produce  them,  &[  was  deprited  of  tbe 
*   benefit  of  them  by  his  own  fault. 


*•■ 


Hartford  CmrOy J  Fet^  Term^A.  D.  I793» 
Treafurcr  Colt  verf.  Eaten  &  Good^>vin* 


The  court  wiU  QCIRE  FACIAS  on  a  bond  of  reeog^iwic^  foe 

chancer  m  bond  |^  /^oo  ^  coxiditipnedt  that  (aid  Eatoa  ibouldap* 

upon  a  fare      ^^^  before  the  fupcrior  court  and  aiifw^r  tQ  %  c^rtaifi 

information  againft  hlxp  for  paffing  counterfeit  man* 

ey }  which  had  been  called  and  forfeited. 

The  cafe  was  defaulted*^ Aii4  u|i«m  motWH  of  die 
bondfman;  the  court  heard  the  (ituation  and  cirpui^ 
ftances  of  the  cafe,  and  chancered  faid  bond  down  to 
^loo  lawful  mopey. 

Rebecca  Belden,  executrix  of  John  ]lddea  ^» 
ceafed  n)erf.  Appleton  Robbing. 

Where  In  an  A  CTION  of  debt  on  book,  for  a  debt  claimed  to 
aaiononbook,  J\  ^e  duc  to  the  deceafcd. 

« balance  is        ^  -^  , 

found  for  the  The  defendant  plead  in  die  eouaty  coHrt-^Tbit  he 
thtp'it'llrTp.  owed  die.dcaed£dnotfaiag,lNtt  thai  thed^eesMivM 
peaU,  and  after  iaarrearCQ  him*,  .      .  ^  . 
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.*  Vordiflp— That^the  defendant  owed  the  deceaied  cnterifi|r^witlii. 
notbingy  but  that  the  deceafed  was  indebted  to  the  d^^*  W«  w- 
^Cfeadant  £5^16^5  bwful  money. '  f^^y 

The  plaintiflF  appealed  the  caufe  to  the  fupcrior  f^^^JTi^;;* 
court,  and  entered  her  appeal,  and  then  immediately  of  the  county 
withdrew  the  aAion.  ^  court  affimcd 

The  defendant  mpved  for  liberty  ta  enter  iaid  ac^ 
tion  in  the  fuperior  court,  and  to  have  the  judgipient 
of  the  county  court  affirmed  againft  the  plamtii^  iaid 
withdraw  notwithftanding  i  which  was  allowed  and 
judgment  rendered  accordingly. 

Strong  ver/^  Meacham. 

A  CnON  on  a  note,  dated  the  aad.  OSt.  1790, 
J[\  for /ao,  payable  in  brandy^  iron  ware,  &c.  in 
g  r^dbnable  time.    Dansfe  demanded  was  £^0. 

The  cafe  was  appealed  by  the  defendant,  and  a  de- 
murred clofed  upon  long  fpecial  pleadings,  which  be** 
ing  read,  a  queftion  was  made  by  fome  of  the  judges^ 
firbedier  the  caufe  was  appealable  i  the  note  being 
for  ^ao  only,  which  was  the  only  matter  in  difputc 

The  plsdntiflF  moved  for  liberty  to  plead  in  abate- 
ment of  the  appeal;  but  not  allowed,  the  rules  for 
pleading  in  abatement  being  out.  The  court  difmif« 
ftd  ijie  appeal  /x  cficio^  but  allowed  no  coil. 

Chapman  vetf.  Griffin. 

/  A  CTION  upon  the  covenants  in  a  deed  ;  declar- 
/\  ing,  that  the  defendant  by  deed  dated  the  8th 
CI  Cec.  A.  D.  1789,  bargained  and  fold  to  him  forty 
acies  of  land,  particularly  bounded  and  defcribed  in 
faid  deed,  and  covenanted  that  he  was  well  feized-of  • 
faid  forty  acres,  &c.  when  in  fad,  at  the  date  and 
execution  of  bid  deed,  he  was  not  feized  of  more  than 
thirty-five  acres  within  faid  bounds,  &c.  To  his 
damage  j^io* 

4)a  ttotioo  ike  caufe  <wasdilnttftd  £rom 
#•  IM  bong  appcalaUc  i  the  daaiages  king  the  oalf 
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matter  in  difpote,  no  queftion  could  aurife  about  the 
title  to  faid  land,  only  an  enqairy  whether  there  wert 
IbrtT  acres  or  thirty-five,  within  the  bounds  defcrtb^ 
intbedeod. 

Patten  verf.  Thoqfipfoii.  ' 

A  CnON  upon  a  note,  dated  the  4thofMaf 
jfji  A.  D.  1790,  for  four  hundred  pounds,  paya^ 
ble  in  final  fettlement  notes,  within  one  year  from 
the  date  with  the  lawful  intereil  in  filver  or  gold- 
Plea  tivbar—That  there  is  fecured  in  and  by  faii 
iote  by  the  corrupt  agreement  of  the  plaintifF  and 
defendant  more  than  lawfttl  intereil  at  the  fate  of  fix 
^  per  cent,  per  annum)  vis  £6  lawful  Giver  monef  fat 
'  €jrcvf  j^  100  in  final  fettlement  notes, 

^  .  7*he  pl^ntiff*  traverfed  the  plea  in  bar,  and  tha 
parties  were  at  ifiue  thereon  to  the  Jury.  Tbe  note 
was  all  the  evidence  relied  upon  by  the  defendant  tQ 
prove  the  ufury.  ,  •    -  \^ 

The  jury  found  a  verdid  for  the  phsfittfand  jf  sji'^ 
damages— which  wis  accepted  by  &  court. 

•*  .    «    ■         * 

Grant  verf.  Shaw  &  Ruflel. 

A  CTION  of  trover  for  twelve  tonaof  k^.  'Bm 
jr\,  defendants  plead  feverally  not  guilty.  Iflbe 
to  the  jury.    .. 

The  call  was — Shaw  recovered  a  judgment  zni 
execution  againft  the  pIaintifffor|^3-i4  debt  and  i^ 
coll,  and  delivered  the  execution  to  laid  Ruflel,  who 
was  an  officer,  and  who  returned  faid  execution  with 
his  endorfement  upon  it,  that  he  had  fold  five  tons  of 
hay  by  a  iample  for  £i'iS  as  the  law  dire£b— in 
which  no  mention  was  made  of  any  demand,  fefj»> 
nor  of  advertifing  or  pofting  of  faid  hay. 

Verdl£l  for  the  plaintiff  and  £4  damages. 

The  officer  ofiered  to  prove  by  parol  teftimotiy» 
tfiat  he  had  made  demand  oq  the  executioUt  and  haA 
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pofted  the  hzj ;  but  not  allcwedy  becaufe  he  is  to  be 
hiftified  by  his  return  in  an  a&ion  brought  againft 
him,  unlets  it  is  faliified  ;  but  in  an  a£iion  brought 
igainft  the  purchafer  under  him  the  cafe  would  be 
otherwife,  for  he  has  no  power  over  the  officer's  re- 
tttrn»and  may  prove  by  other  evidence  that  the  eftate 
was  legally  fold. 

Abd  Pettibone  verf  Adnuniftrators  of  Lenoiel 
Roberts*  * 

EETmONin  chancery  for  the  foreclofure  of  the  A  dctfec  of 
equity  of  redemption  in  a  mortgaged  eftate-*  ^^^'S'^'tf. 
ingthaton  the  lath  of  Sept,  A.  D.  1789  faid  fignee^f  the 
licmud  mortgaged  a  farm  ot   loi  acres  to  James  mortgafee* 
Roberts  and  Amos  Gillet  for  ^324-13  lawful  money  J^*^^*^*^ 
and  the  intereft,  payaUe  in  18  months  i  thai  on  the  ^eed  tl^<^ 
lath  of  Aug.  A.  D.  179O}  Cud  James  and  Amos  af-  coft,  aadte- 
6gned  £iid  mortgage  to  the  petitioner ;  diat  37  acres  P*^ 
of  laid  farm  was  mortgaged  to  one  Price  of  Bofton^  • 
previous  to  die  deed  to  (aid  James  and  Amos,  for 
jTrooy  of  which  they  had  no  knowledge ;  ihat  the pe* 
Ittidner^s debt  againft  faid  Lemuel  was  1^57  (thatlaid 
Lemuel's  eftate  was  infohrent,  and  that  the  petitioner 
had  been  put  to  ez]penfe  in  defending  the  title  to  bid 
farm  in  the  circuit  court. 

Upon  a  hearing  on  the  merits,  the  court  found  that , 
ike.Talue  of  the  eftate  did  not  exceed  the  debt  due 
en  the  mortgage  to  James  and  Amos,  the  mortgage  to 
Price,  and  the  petitioners  own  debt  and  the  coft  in* 
cnrred  in  the  circuit  court  and  neceffiuy  repairs ;  and 
thereupon  decreed  a  foreclofure  on  the  adjfiinlftrators 
fouling  to  pay  the  aforefaid  fum  and  thie  coft  of  this 
petition* 


l^Bd 


Cone  owr^  Bull 

,  } 

CTION  of  trcfpafs  for  an  aflanlt  and^  batterf^  ^  '^^^ 
alfo  for  refcuing  one  Dudley  whom  the  plain-  ^tteryJ^Stx 
a  ptifoner  upon  an  execution*  Rrcuing  apni;- 

oner,  on  ifl\ie 


¥ 


rk 


'^^^'thlt'he  ****  ^^^'^  ^^  jJiBewiOTLiflU^  wasT^ctfcdt  and  tl^ 

ind  hid  2  iiw-  declaration  which :^0^  {o^n^or  hk[^  \  tnd  at, to  Am 
fui  writ  of  c«- aff^^l^  an^  battery  Ic  plead  not  piilty— iffactothc 

n^XdSi^i*^""^^^'*^^  declaratumhcmadhat 

tbidecUr4ti(v.  alledgCft  that  iie  vha  ^n^officer  in  the  etecntfon  6f  lA 

office^  .     b  ..;  :.->.  ~.,\\ 

Quelllon— Whcffid*  tftfe  plaintiff  tnlghf  gift  t^ 
dence  diat  he  was  a  cotifttMe^  and  held  faid  Dodlef 
a  prifoner  on  faid  execution. 

THe  court  admitted  the  evidence  to  obviate  the  d^ 
fendant's|u(Kfication,  and  to  (hew  the  ri^t  he  h^ 
to  opptifc  force  to  force  in  order  to  retain  ms  pritoner. 

la  an  aOicm  of     A-  CWOHF fcf  aiifafl3HiItin«lrtttiW.    eiaH4fet 
S  rS.^t  A  8»ky.    Iffueti^A^Juty.  -^  -.  '       - 

t^^c^ef ^hl^J     The  Bfanutff was  aUowqd  tq^ve  in  crideocc  whU 
,  the  defendant   the  defendant  hiad  confefled  m  a  h^ialupon  a  cnminil 
had  cofj/cffcd   profecution  agaitiftlnitl^  at  the  fiiit  -of  the  p\)IUiC)  for 
in  1  criminal     ^^  f^^  tranfadion. 

profcciiiAOiD  a^  -.  -     ■  *                                      -    .-       t,"  - '^   »  •'- 

faiafb  bim,  for  _  ^  \                         ^                . .       •  ^                 *  f 

Uie  twnc  ii^  •  A  .      •'  .                     '                '        .  .                  I.. 

faulty  ^c.      ^   '  *  '  «i*li^MaaMH»ii*Aih*^  >''' - '    '••'.' 


U-- 


TMmdGMOy^  FebmaryTernu  if;  A 1793- 

;^'        '         Snow  wr/T  Chapman.  ^ 

rf  %  deed  grants  A  CTION  upon  the  covenants  of  feizcn^  dcdaru^f 
all  cbcUnda  l\  that  the  defendant  for  the  cotifidcrationof/iHc) 
7^"'!^*^^'^*^^"  bargaincd»and  fold  t»  the  plaintitf,  a  piece ofian4> 
t»u.  k'l^e  containing  usLiSfeaj.butted  and  bounded  as foJtewSf 
ihaa  it  Ii-^the  viz.  [defcobes  parucolarly  the  lines  and  booods}  f^ 
covenants  ri<  appeared  bf  £|id  deed  dated  |he  30th  of  April  A.  Q. 
bSd^ilMalhc  1 79<?^aiidin  andfcy  faid deed4iid foyenant  Aithe  wtl 
¥ounds-  wellfcized  of  faral}argainedand  granted  pretnifcSf 

as  a  good  indefeafible.eftate^  in  fee  fimpki  &c.  and 


I 


Aiit  k  fbe  eiscution  of  fidd  <leed  th«  defbudstit  was 
#e!l  feteed  <>f  tf6  aertsirf  6id  landonlj)  and  of  id 
wettB  tlM!l«of^E?^Rf«s  not  wdl  ftlfeed,  dor  iMid  any 
ligfat  to  fen  the  (iiftie.    Damage  ^40. 

'1.  plea— Tliat  the  defendant  bad  kept  and  J^ormed 
ius  c0tetaLnt$  in  faid  deed.    Ifliie  to  the  court. 

It  Appeared  that  the  defendant  had  a  good  title  to 
all  the  lands  withfai  Ac  bounds  and  lines  defcribed  in 
bid  deed-4>iit  that  in  ia£k  there  was  bnt  90  acres 
contained  within  faid  lines  and  bounds. 

The  qucAion  wa»— What  were  the  granted  prem^ 
ifes; 'for  of  them  the  defendant  covenanted  that  he 
was  well  feized  ;  were  they  i  to  acres  of  land,  or  on* 
tj  all  the  land  contained  within  the  bounds  defcribed? 

The  court  were  of  opinion  that  the  deed  granted 
nothing  but  the  lands  lying  within  the  bounds  dcfcrib*' 
e4t^P^g^yc  j^^g<P^'^^^o^  ^  dej^QidaiitridiatheCad 


pveiudj 
i  pertom 


kept  and  pertbnned  his  oovenants* 

'Stoi:kwel]l  and  the  inJhabitimts  of  Eaft-^ndfo» 
yeff,  Warham  Fofter. 

ERROR  to  revetfe  a  judgment  ot  the  county  AfeMid*tlial 
court,  in  an  adfon  brought  by  faid  Softer  z-  '^^  h  ^ 
puiilCdd  townof  Eaft-Wiodfor,  declaring  that  m  J.'^o'^ia 
Dec.  A.  D.  17701  uit  general  aflembly  granted  a  exoncmioDof 
bounty  of  ^^  10  in  additi<m  to  the  premium  given  by  thcmfelves,  it 
Congrefs,  to  erert  able  bodied  efieaive  man,  who  ^^^""J^ 
fhottld  itilift  into  Uie  continental  army  for  direc  years  ^^jS!!    ^  ^'^ 
or  during  the  war  ;  that  faid  town  of  Eaft-Windfor^ 
as  an  additional  encouragement  to  induce  men  to  in« 
lift  as  aforciaidj  on  the  7th  of  April  A.  D.  1777,  in 
legal  town  meeting,  voted  that  each  foldier^  being  zxk 
inhabitant  of  faid  town,  who  had  or  ihould  inlift  into 
tihe  continental  fervice,  as  propofed  by  the  general 
alfcmbly,  fhould  be  paid  by  the  feleAmen  of  EafU 
Windfor,the  fum  of /loinmoney,  to  be  coUeSed 
by  a  rate  on  the  lift  otA.  D.  1770  5  Aat  the  pl^ntitf 
being  an  inhabitant  of  the  town  of  Eaft^Wm^oTi  did 
U  u  u 
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on  the  (Sdlrof  May  /^D.  i777iiifift  uHD^nie  of  iik 
date's  Kginientt^  in  the  Gontinental  army,  for  ducft 

S»r8>  aooqrdiog  tio.die  propofids  of  thd^oieEal  zScm^- 
J,  being  indiKcd  tliereco  by  the  TOte  of  lud  town^. 
and  tfaerd>y  becinie  tntttledto  receive  fatd^io  from 
faid  fel^amen^-  andfiddfiiedtowiibecame  liable  to  pay 
the  fame  in  areafbnabletiiaet  agreeable  to  faidTote  r 
yctthedefetidantt  had  sever  paid  £ud/io  althta^ 
a  reafiuiabk  time  had  dapCed  and  the  money  fmii. 
often  Tcqiieftedy .  partioularly  on  the  loth  m  }«lf> 
1777.    Damage  j^204        '  . 

The  defendants  plead  inbar-^That  the  general  af-' 
fipmblyin  Haq  A.  13. 1 777  pafled  a  lavr  that  any  two 
men  belonging  to  this  ftate,  and  not  of  the^ontiaeo^ 
at  army  who  ihpuldprocure.anaUe  bodied  (bldier  or 
reeruit  to  inlift  into  either  of  the  battalion*,  to  be 
taifed  in  this  ftate  for  three  jctacs  or  daring  the  ifari[ 
ihould  be  exempted  from  a&naLferVice  in  thearmf, 
and  from  all  drafts  and  detachments  dapng  the  ienn 
the  foldi<ir  they  had  procured  fhould  inlift  for ;  and 
that  after  paffing  faid  ad^  viz.  on  the  2($th  of  Hav 
A-  D.  1777,  Rufus  CIcstveknd  of  faid  Eaft-Wfadfor 
was  drafted  for  a  tour  of  duty  in  the  army ;  that 
he  and  Edward  Payne  of  faid  town,  procured  and  hir- 
ed the  plaintiff  to  inlift  into  one  of  the  battalion^ 
raifed  by  this  ftate  for  the  continental  army  for  the 
term  of  three  years,  and  gave  himjf  30  pounds  lawfoF 
money  to  inlift,.  whereby  faid  Clcavcland  and  Payne 
were  exempted  from  all  military  fervice  and  duty  du*^ 
ring  faid  term ;  'and  that  the  plaintiff  did  not  inlift' 
purfuant  to  the  vote  of  faid  town,  but  by  the  pro- 
curement .and*hiring  of  faid  Cleaveland  and  Payne*  .; 

To  this  pica  in  bar  the  plaintiff  demurred.  Judg-! 
ment  of  the  county  court— That  the  plea  in  W  was; 
hifufficient. 

Errors  afiigaedr^ift*  That  judgment  oughttobave 
been,  that  the  plea  in  bar  was  fufiscicnt  and  fof^^ 
defendants  to  have  recovered  their  coft.  ad.  XM 
the  plaintiff ^s  declaration  was  infufiEfcient  flca-^ 
Nothing  erroneous. 
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^  By^e  couft— Thereis  *nodfing  errbneodr  in  the 
jndlgment  complained  ef •  The  continental^  ftate  and 
town  bounties  were  accctmulitivtf  encouragemeots  to> 
ioiift  }  and  ereryfoldler  that  inlifted  was  entitied  to 
them  all,  notwithftanding  he  waar  hired  bjrone  or 
two  men  thus  to  inlift )  for  the  zdH^t  afiemUy  paij|*-» 
ed  inMay  A;  D.  1777^  exempting  any  two  men  that 
flionld  hire  one  to  inlsft  into^  the  sormf^  doth  not^  take^ 
away  any  of  the  premiums  ofieted  by  the  pfUiKct  buk 
aUofwed  him  to  take  the  whole,  as  an  ind«icement 
to  engage  for  a  Icfs  fum  from  thofe  who  hired 
bi|n» 

*  The  dedaration  alledges,  that  on  the  6tbof  May» 
the  ^ntiff  being  an  inhabitant  of  £aft«Windfor,  did 
hdiftafoUierinone  ofthis  ftate's  regiments  in  the 
continental  army,  for  three  years,  agreeable  to  the 
propofals  of  the  general  aflembly,  being  induced 
thereto  by  the  vote  of  faid  town. 

.  The  defendants  in  their  plea  admit  the  vote  of  the 
town  ;  they  ftate  the  a£)  of  aflembly  pa0ed  in  May 
A.,D.  1777^  excufing  ^wo^men  that  (hould  hire  one^ 
tfaey  fay  that  on  the  2^th  of  faid  May  the  plaintiff 
was  hired  by  two  men  to  inlift,  and  that  in  faa  he  in- 
lifted  into  one  of  the  battalions  raifed  .by  this  ftate  in 
the  continental  army,  for  three  years  i  whereby  faid 
two  men  were  exempted  during  that  term,  and  there*^ 
upon  the  defendants  fay  the  plaiptifF  did  not  inlift 
purfuant  to  the  vote  of  faid  town,  but  hj  the  procure- 
ment  of  faid  two  men. 

The  defendants  have  admitted  every  thing  irk 
their  plea  which  is  neceflary  to  entitle  the  plaincMT  to 
a  rctcovery,  provided  a  foldier,  who  inliftedby  the  hir- 
ing or  procurement  of  two  men,  is  entitled,  tio  the  pre** 
mmm — for  although  they  fay  he  was  hired  ^nd  iiuift«i 
ed  on  the  27th  of  May,  yet  as  they  have  not  traverll 
ed  his  inlifting  on  the  tfth  of  May,  which  k  diteAly. 
ttvcrred,  it  is  admitted. 


The  only  queftidh  then  before    the«  court  is 
Whether  a  foldier,  hired  by  two  mep  to  inlift,  &g.  if 
e^tiUed  to  itte  public  bounties. 


5|gy  SUPREME  C:Q.VST«OF£]tEOIlt» 

'  Tke  coMft  ««  of  o|d«hm  jluH'ht  is)  for  i^ft.  8e^ 
UcottfiwdforM^^^itfltMi^ttqtlAta^  ad.  HegM* 
tofiUoBc.of  %.r^iQ)^iii^q^9£ifid  from  the  &te» 
3d,  He  is  ipdimd  therebr  tp  ^€0^  faomicK  kfn  from 
the  twomeQ,  who  liircd  Imi*«  4th.  The  two  9ea 
who  hired  him  aie  dtdnftedfrosi^ti^  lift  of  effe{\i:i^ 
meniai^hat  towiia  oa  which,  fbtoce  levies  are  t^W 
made.  ,  Thuftiti&in  aUid^fla  juft  aad  w^ibat^ 
injurj^to  any.  .  ^  ,  .  \. 

TheChief  Judge  diSiMted  fti&m  the  cdort  in  Ae 
jodgment. 

Sa^^rmi*  Omri  ^EtfWf^  A;  IK  1793^ 

Rockwi^  and  Txym  of  EaftWaidfoT  ^oerf! 
WarhamFoftAr. 

TT*  RROR  from  the  judgmcfliof  the  faperiorcoui^ 
r^  affirming  a  jadgment  of  the* 'cotnity  court  la 
Ae  county  of  Tolland,  tn  an  diSiianir  ifaid  f'oftet  i- 
gainft  faid  town  of  Eaft-Wiiidfor,^fSi''M  additjonil 
bounty  granted  by  faid  totMi  tQffold!a^''l(^liO  iQiifte<i 
into  the  continental  army.  .  •  hi  •  %  ;  j 

Judgmciit  of  the  fuperlor  court  rcverfed- 

By  iht  comrt-^Tfae  votedE  the  town  of  Ettft*17in^ 
for^  as  recited  at  large  in  die  declaratmi^  vai  oa 
which  this  adion  is  brought,  appears  bf  the  decbpn^ 
tion  to  be  made  and  pafied  with  reference  to  a  ttfom 
lution  of  the  general  aflemUy  of  this  ftate,  held*  at 
Middletown  in  Dee.  A.  D,  1776,  and  on  the  faitt 
propofals  and  conditions  contained  in  faid  relieve  oF 
aflembly^  which  is  sdfo  recited  at  large  ia  the  decla- 
ration, in  ^d  by  which  it  Is  tefolved,!  that  aU  aUi 
bodied  non-commiflioned  officers'  and  ibidiets,  who 
.  then  had  or  ihoidd  fpeedily  inlift  into  eiAer  of  tl» 
battalions  ordered  by  the  aflembly  of  dus  ftate  So  he 
raifed  in  this  date,  for  the  term  of  Ae  then  pcefiiK&t 
war,  or  for  the  term  of  three  years  from  .(hidir  infi&p- 
ment,  unlefs  foooer  difchsur|ed,  ihould  be  entitled  to 
have  and  receive  the  addittonal  premitnnof /Koia 


ofe|€d  and  f iveit  by  rbe  coiKuifii^  CQhgjfcfy, 

''The  declaration  then  goes  on  ai^d  ftatesi  thstt  dn 
oir  about  Ac  6th  of  May  A.  D.  1777,  tftefaid  FoftcTi 
being  an  inhabitant  of  EaftrWin^for,  did  fnlift  into 
Capt.  Blackman's  company,  hi  Cdi.Ucnty  l^erburn'rf 
regiment,  according  to  the  propofa)^'  of  tbe  general 
afiembly  of  this  ftate,  but  doth  iiot  ^3led|t  that  he  in«^ 
lifted  according  to  the  propofals  contained  in  ihct 
famerefolve  of  aflembly,  reftrred-to  m  £aid  vote  of 
the  town  of  Eaft-Windfor. 

Nor  is  it  alledged  or  averred  in  the  declaration^ 
that  Cdl.  Henry  Sncrbotn's  regiment  Va»  one  ^of  the 
regiments  or  battalions  ordered  by  the  afiembly  of 
d&isftate  to  be  raxfSd  %i  this  ftatd;  v^fakh  i»  an  efien- 
tial  part  of  the  proporals:in  faid  refolve  of  afiembly; 
to  entitle  a  foldier  to  receive  the  additional  bounty  of 
/ip^fronv,die(Utf}k9t|l'«  bounty  from  the  town  of 
Baft-Windlbri  wl^i^Ji  was  offered  on  the  fame  prop^- 
jblsandfonditipi^s  contained  in  fatd  refolve  of  affem- 
iily^and  extend^ito  non^  but  fuch  men  as  inlifled  into 
diQ  battaUoiis  ordered  \>y  the  aiTcmbly  of  this  ftate  to 
DC  railed  m  the  itate. 

The  dcdati^tion  therefore  ftate&  no  fufiicient 
grounds  to  entitle  faid  Fofter  to  receive  ihe  boun- 
ty demanded,  and  is  diercfore  HI  and  infuffidbnt 
^Qfi  oemurrer* 

The  plea  of  the  defendants  in  faid  original  aflion^ 
itt2*  That  £»id  Fofter  was  procured  and  hired  by 
Qeaveland  and  Payne  to  inlift  into  one  of  the  conti- 
nental battalions^  then  to  be  raifed  in  this  ftate  accor- 
ding to  another  a£l  of  afiembly  of  this  ftate,  is  a  fuf- 
ficient  anfwer  to  faid  declaration  and  ought  on  de- 
IDurrer  to  have  been  fo  adjudged  by  faid  court  of 
leimmon  pleas  and  by  the  fuperior  court. 

Kingibury  vetf.  Selectmen  of  Tolland  ;    in 
urmch  town  is  but  one  Ecclefiaftical  Society. 


A 


CnON  for  taxing  him  ille^lly  towards  bnild-  rij^t^t^*** 
ing  » tLcej^  to  libte  mectwg-bovfc)  whereby  the  inhrtittim 
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for  building  « 
Ikeple  to  c£ctr 
meeting-houfe 
by  a  niajor 
▼ote. 


fucto  the  jurf.  -  n 

'The  fafts  were  agreed,  and  the  grounds  upon; 
which  the  phintiff  claimed  to  recover,  was  in  the  xft 
place — That  the  building  of  a  ftecple  to  a  meeting- 
tioufe  was  not  a  matter  for  which  a  fociety,  by  laWj^ 
Jhad  right  to  tax  its  inhabitants,  ad.  If  it  had,  the  la^, 
required  it  fliould  be  by  two  thirds  of  the  voters ;  and^ 
that  the  vote  in  this  cafe  was  by  a  majority  only. 

Verdi£l  for  the  defendants. 

By  th^  court — ^The  building  of. a fteepleto  die 
meeting-houfe  is  a  matter  for  which  an  ecclefiaftical 
fociety  hath  right  to  tax  its  inhabitants  by  a  mkyx 
vote  ;  and  the  law  docs  not  require  two  thirds  of^ 
the  voters  to  give  it  validity.  "  _  \ 


On  aa  infor- 
mation for  a 
for«ry,  the 
pcnon  in 
whofe  name  it 
is  charfed  to 
be  done,  can- 
not be  a  wit- 
aeft. 

Ordinarily,  the 
writing  it  to  be 
produced  be- 
fore tbe  evi- 
dence is  taken 
to  the  forgery. 


On  an  sk€don 
•f  account  by 
the  aflignees  of 
certain  debts, 
againft  the  at- 
torney who  re- 
ceived them  to 
coUe£fc— theaf- 
fignor,  iffot- 
vent»  may  b^  a 


I 


State  veff.  Blodgrt.  '^   "^  _ 

NFORMATION  f«r  forging  a  difchargc.    The 
defendant  plead  not  guilty.     Iffue  to  the  jury. 

Smith,  in  whofe  name  faid  difcharge  was  givea^ 
was  offered  a  witnefs,  but  not  adniitted.  Vide  State 
vs.  Brownfou,  Litchfield,  Ai^aft  tcrm^  ik.'il*  t79ti 

By  the  court — ^In  ordinary  cafes  the  writing  charg- 
ed to  be  a  forgery,  muft  be  produced  tn  court,  before 
any  evidence  can  be  admitted  concerning  the  fst€ts. 
The  attorney  for  the  ftate  not  being  able  to  praidii^ 
the  writing  entered  a  noL  prat.  Vide 'State  "ur.  0(<v 
born,  New^Haven,  Jan.  term,  A.  D.  i79o. 

•^    i' 

Cobb,  &c.  veff.  Simeon  Baldwin, 

A   CTION  of  account  for  a  number  of  book  de^« 
j[\^  notes  and  fecurities  tothe  aaumntof  ^3  rS-y-i^i 
lawful  money,  belonging  to  the  iron  furnace  comps^^ 
ny  in  Stafford,  againft  a.  great  variety  ef  peri9ii% 
taken  to  Elijah  and  Archibald  Auftin  while  thqr  vere 
agents  for  faid  company,  and  delivered  to  the  defend* 
ant  to  coUe£i  and  to  pay  to  the   plaintiffs,  two  fiftha 
of  the  availsj  purfuantta  an  award  of  aibitrttofs^'   ~ 
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«Plca:in  bakv-^Hie  defendant  adiJtrfttM  teceiving  wttndt  for  thi 
the  fecurities,  &c.  to  coUeft  and  pay  ove*  as  alledgcd  ^«f«d««* 
in  the  declarationr-but^faid.that  ,b£  fuedfeveral  of 
tne  perfons  mentioned  j^3  debtors,  m  the  name  of  faid 
Elijah  Auftin^  the  faid  Archibald  being  dead^  all  of 
whom  produced  difchargcs  .or  accounts,  that  over 
talanced  the  debts,  of  vhich.he  Informed  faid  Elijah 
and  faid  Elijah  ordered  him  to^defift  and^no^  fue  any 
more  of  faid  debtors,which  the'clefendant  accordingly, 
did  and  had  never  recovered  or  received  any  thing 
upon  faid  debts  and  fecurities* 

Plaintiff  traverfed  the '  plea  in  bar.    Iflke  to  the 
court. 

,  The  defendant  produced  the  depofition  of  faid  Eli- 
j^  Auftin  who  teftified  to  the  faAs  alledged  in  the 
plea. 

The  court  found  the  •  plea,  in  bar.  to  be  true,  and 
gave  judgment  for  the  defendant  to  recover  his  coft. 


^r?i::::,i  :  - 


Windbun  Cmmtfy  March  Term^  A.  D.  1793. 

Perkins  vetf.  Dow.  *  '  "\ 

^  CTION  for  a  nuifance  ;  declarm|ri  that  for  A  man  hu       ^ 
jp\   time  immemorial  a  certain  ftream  of  water  had  ^^^^^^^^ 
run  through  the  defendant's  land  in  its  natural  courfe,  ^^njng'tdbro' 
to  and  through  the  plaintiff 's  land,  which  he   had  his  land  for  ne- 
conftantly  ufcd  for  watering  his  cattle,  flowing  his  ^1^^  '**' 
land,  and  carrying  his  grift-mill,  which  was  anciently  p2„,but  fo a» 
creA^d  upon  faid  ftream;  that  on  the  day  of  not  to  deprive  ' 

Jkug.  1790,  the   defendant  by  digging  a  ditch  on  his  the  proprietor  ' 
own  land,  bad  turned  and  diverted  faid  water  out  of  ^^  ^\ 
xis  natural  courfe,  fo  that  it  was  prevented  commg  to  *^ 

the  plaintiff's  land  \  whereby  he  was  deprived  of  it 
for  the  purpofes  above  expreffed,  &c.  Damage  ;^5oo. 

Plea— Not  guilty.    Iffue  to  the  jury.  .  ., 


i/hfnps  of  My  dif^rtjtfpg  o(^a^.  ^in^r  voi:  the'f  trpotf 

17909  «rhe9  faU  .^^9iinRiioo^,wtre  remoVcMl  by  th^ 
^hiatiC    '*'  ^.  .:.q  :>-;  :.:j  z^  . 

^  By  the  t:oiarf-^2*ft^iiiay ;  f»  the  ^efbicl^tf^^ 
^acedihe  faiMaf^MttT^SHwa^  immecBatdy  after^itPtt 
tobe  eonfi^red'nd  it-tonfitlilfttlon  of  tk Tanie ^liSft 
^ftncts.  •    '  -'  -^   --  •     ■'  -■'5*'^* 

j[  ^  Oac  HuO)  who  tended  the  fiA\n^f(*&  siiU  ikxmjf^ 
tb!»<I^rio4  uppOy  (hgses^  itrta^urod^ce^  ^  ?ip(l»^ 
and  objected  agaihfl  by  the  defendant  oa  the.fGq^i)| 
intereft  s  and  by  the  court  was  not  admitted— ujmni 
whkh  HuA  ma«e  ^tfA  Scented  aftff'difebttf;<^tt»kfce 
plaintiff}  whkh  he  feeei^d  sud^  atotc|^cd^"Atf»M 
made  a  full  dMcharge  to  the'  defe&daKt/ VSicfiPM 
cflbred  to  thcdcfqtds^tbul:  )^c^ef9|N^t9^ 
but.  upoa  (^4.  Hun'^  trndexins  faid^  4^¥?j^  ^ 
defendant^  and  lodging  it  in  the  qiftpdylof.lL  .^,  ^^ 
for  his  benefit^  the  court  admitted  hiia.  .jScnfg.  Vj^ 

;  Vpon  tht  cniXh<^,^etMtt!  iipptimS^ic^^ 
The  defeiidatit  owned  a  Tsluable  tjinaftlr  'dMtlj^ 
^Mitch  fM  ftrfcahi  df  tgnite»  tvn )  whl<§jf  ^lt«ia«k  Mte 
%aft  iLtiA  ifeft^'MA  w«  efifilytuhied'bUt^fttraitaMl 
%dltrfeiot4  the  dtffefidan^s  latidv  the  >l^ndllii  bf 
^hdfhg^bM  in  the  natural  clBdHakUand«Mtiii|fitt^n 
Pitches  jiotthward  and  fotithward  upon  his  Mmlani^ 
dire^r  the  wtter  upon  his  nieadbw,  mmh<yaidtod 
iMcWlidH  de  water  which  was  iuvned^Mt^'nortft^ 
MttixW^  POt  abforbed»  rotumed  lAto  th^  mtepibtd 
of  the  ftream»bt£e>re  it  got  to  thf.j^aio^s^'  lan4| 
what  wa$  turned  out  fouthward,  which  waa  by  £ar 
4he  gvealer  part^  did  not  any  pan  of  irTkom  intd  ks 
natural  courfe  again  before  it  cai»e  to  tine  plafaidff^ 
Unit  but  iremofffoothward  into  llii  loir  I«n4i,  -  ** 

The  jury  brought  In  a  Terdift  for  the  defeadai^ 
the  eputtdiflented. from  Ae  vcrdidl.  and  dcfirere^ 
their  oplhTon' upon  the  law  in  the  csue*  •  *  \    ,  .^;^ 

The  defendant  had-ri^tto  ufe  fo  much  of  faid 
water^  paffiog  through  his  land,  as  to  anfwer  all  ne-- 


n 


teriiaL^Aa^^  K<?.  sdW'he  &M  ftgk  eo  ilffc  it  tbr 
l»enetKi3r|»^  fticK  as  ^"wi^^gg  imd'<?Hnchiftg  hi^ 
hmLTbut  this  right  hath  itfmctions'^  and  timftbe 
fo  exercifed  as  not  to  injiirc  thf  plkintJflF.  who  Kcs 
text  bdoWy  and  vhp  Wh  right  to.  haye  the  fmplm 


re  tac  lurpiiie 

^Inir  ^|a.lyp  J^mim~theftyftir^4y|l[|anpifeU  QMd  which 
q^ared  might  cafily  h»vft  b«en  dpiA ria  Uu«  cafti 
the  defendanti  therefore  in  divgniny  thg  fiirj]||^,ff^ 
the  ^ateri  not  ufcd  by  hinit  out  of  its  natiml  courfe 
iifd^wttffrob  thef  pMi^Pi  land  irsA  an  hiji^tf  ind 
«^u^tice.  Upbn  iAmi  the  juiry'fbUtid  ft  l^itfi^ 
for'fiie  plaintiff,  arid  ^15  damages, 

'  1?bepiiii€itilefr^lawadvai)ife4  ia  this  ^^fewei^ 
fpcogni2ei4  hf  ^d  fnpfn^  const  ^t;  WiiMlbaln  Mai^ 
1111%  A^A  ^7{lav^  ^^^*  ^  Howard  'W.M^k>^ 

'TrterffifffiftMeeHred-^That  f&t  miiTt  tMh  fcvriit* 
)ear»; B^'aU^  thdflf  \ihaet  Whdifi  he  bUiimed  had  en^ 
jfbycd  ahd,tif<^  ^4*rfeahftriaiii  6f  watefr,  fbt  tht  pnr* 
^ft  \rf'\carry!faj^ffii'^n^  wlnth  ftteath  was 

formed  Vy  tlie»^pw4p<W)^t)^  ^h.^mmbet  of  (mallet 
Hfeams ;  ^laer^  yii^  ranjit  it9  naturiyi  OMiffe  tfarcJ^ 
t&  difeDidant'$^l«ii4  i  ^afid  t]bait  ihe  defendant  by  eut-* 
tiilg  a  ne|i^  ,dit6h;  had.  tmmed  the  greater  fwirt  of  faid 
Cmaller  ftvcamy.fit>m  its  natttsal.coiirfe,  and  fpread  it 
upon  hit  own  tend  near  a  mile  above  the  yJaintiflF'a 
ssiiUy  whereby  moft  o|  k*  was  abforbed  befoite  it  eamd 
to.  b^mUUatid  that  be  was  gteatly  pH^judiced  tlierebyv 
£cc.    Flea-^ot  guilty  &  and  verdiift  for  the  pbmtiA 

'  The  defendant  moved  in  arreft  ofjudgment^^at 
tfie  pl^ntiff^s  declaration  was  infufficient. 

'    l!he  qneftton  waa^Whether  the  defendant  had 
fig^  to  dittinifli  die  quantity  of  water,  by  fpreading 
it  upon  his  land  to.  manure  and  enrich  it#  and  make 
titont.    The  court  determined  that  he  had  ^  ^jiwtA^i 
he  did  it  jyudently,  and  d^<|  not  dcptiVe  the  plaintii 
tf  tKe  fttrglus^and  Jttdgmetit  ivas  atrefted  accor 
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f^  WIlTDHA^f  eOUNT*,    . 

Caleb  HotKrard  and  the  reft  of  the  inhabltailts 
of  the  firft  Ecdefiaffical  Society  in  Pbmfrrf 
verf.  Samuel  Waldo.  " 

The  court  wiu  .  A  CTIQN  of  jtiover  for  the  focjctr'i  book  of  «» 
not,  on  a  mo-    r/\    cords  oonvcrikm  laid,  inTeb.  A.D.  1703*^  - 

«iom  decide  a     -^  •*• '  '^r      z 

qucAioD  rcia-  *  Thc  dcf endint  ctiallcngcd  the  power  of  the  dgenl 
**"wCT  <rf^  en-  ^^^  appc  red,  to  profi^cute  inbchiilf  of  thc  plaintiffs  | 
cy  which  m-     feccaufc  hc  was  nol  regularly  appointed.  "? 

^u^'lhc*  The  faa$ wer^-Thatonthe  ift  day ofBec.  A^lk 
cauie  to  hc  1 2g2,  a  new  voluntary  foci^  wa$  confederated .  tuid 
tried.  formed,  confiding  of  uic  mcmbei^s  of  faid  firft  focictj ; 

21^742^"  h  ^^^  '^^"^^  °^*^  Catholic  Reformed  .CHiiiriaS 
diflcnt  from  ChuTch  and  Congregation  -,  and  contained  the'  ^reatex 
Che  Cune  part  of  the  legal  voters,  which  belonged  to  laud  fir(| 

Mdib*'  *han-  ^^^^'^^Y »  ^hich Confederation  and  a^'eemcntwa« lep^ 
fcivet  into  a  Concealed.  On  the  19th  o?  Djbc.  the  aqhuat  focieiy 
church  or  fo-  meeting  was  held  in  ^id  firft  fociet^^  jip^^all  the^fc^ 
cicty  feparate  g^l  voters  in  the  old  and  new  foxtkei  Tocictj^  ^^^ 
cWch  Ind  fo^  prcfent  and  voted  in  the  choice  of  a  committee,  antf^cnf 
dety— there  is  the  defendant  to  be  clerk.  Oh  the  iptb  of  the  /aiof 
noneed  of  their  Dec.  the  Reformed  Catholic  Church,' &c.  met  piirr 
lodging  any  f^ant  to  a  regular  warning,  chofe  a  moderator,  clerk 
ceruficate,  &c.    •      ,  ^•_**  1       _ri  ^      •       ^m     r*.    ±         ~-    «• 

and  they  there-  and  comiticttee^  a&d  voted-togvre'Afr^^Dodge  a  call 
upon  become  to  fettle  amosgft  them  in  t^work  of  the  goi|iel 
!^^»Wedtovote  miniftry,  and  on  thc  6thof  Jan.  A.  !)•  1793,  hewafc 
SeJy.eicq,t  i^  Ordained. .  On  the  8th  of  Feb.  A-  D.  1793,  the  firft 
Batters  per-  fociety,  purfuant  to  a  warning  given,  to  all  the  K^gal 
taining  to  voters  in  faid  fociety,  exclufive  of  thc  members  6f  faxd 
fchoolLif!^  ^^^  Cathofic  fociety,  for  that  purpofe  met,  and  iii 
,  legal  meeting,  voted  that  Samuel  Waldo,  and  twp 

bf  faid  committee-men  chofen  on  the  19th  of  Ded 
aforefaid,  had  gone  off  from  them  and  joined  fai3 
Catholic  Reformed  Society,  &c«  whereby  tikeir'  offi- 
ces had  become  vacant^-^aiid  dben  proceeded  and  cboft 
a  clerk,  and  two-  committee-men  in  their  room^  «hI 
appointed  Capt^  Scih  Grofvenor  an  ageor  to  cotti- 
mence  and  profecute  this  fuit  for  faid  book-  of.  4f9^ 
cords,  by  twelve  voters ;  being  all  that  were  l<^  hx 
faid  firft  fociety.  Againft  which  appointment,  dur- 
ty-feven  voters  belonging  to  faid  Catholic  Reformed 
Society,  voted  and  protefted.    ' 
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.^;j3%e-qiiieftion  upon  thU  fts^  of  feds  wa8**-^Wheth« 
^^e  agent  was  legally  zppqinftd.  •  The  court  were  , 
unwilling  in  this  fummary  way  to  give  a  peremptory 
anfwer  to  a  queftion,  which  entered  fo  deeply  into 
die  tnerits  of  the  cauie«  Jis  the  agent  •had  got  a  iot- 
mal :  appoititnient  of  record  ixy  the  firft  fociety  in 
Pomfrety  he  had  right  to  appear., 9fid  profccute; 
w&ether  thatbody,  the  ^twelvjvpters.  who  appointed 
Jiim,  were  the  firft  focietv  inPomfrct^or  not,  waf 
the  queftion  to  be  decided  upon  the  merits.  The 
dSfendaut*  plead  not  guitr.    Iflue  to  the  jury. 

^  In  the  caufe  upon  thWmcrits  the  written  covenatif 
^d  confederation  of  the  Catholic  Reformed  Church 
and  Society  was  produced  and  read :  In  that  they  ex« 
l^refsly  declare^  •*  that  they  do  covenant  and  confed- 
erate togetlier  agreeable  to  the  law,  entitled  an  a£t; 
lecuring^  ^5^^^  rights  and  privileges  to  Chriftians  of 
"lyery  denomination  in  this  ftate/*  which  agreement 
^as  fubfcribcd  by  them  individually.  None  of  them 
^ad  lodged  any  certificate  with  the  clerk  of  faid  firft 
Jbciety — and  ciaimea  a  right  ftill  to  vote  in  the  firft 
fbckty,  m  aQ  matters  equally  as  before  faid  aflbcia* 

tfon. 

:'*  • .  ... 

'J  The  j^ury  found  a  verdid:  for  the  defendant^  from 
%hk|i  the  court  .dificnted»  and  delivered  to  the  jury 
tbcir  opinion  upon  the  law— as  follows : 

.  The  defign  of  this  ftatute  is  to  fecure  to  every  do- 
i&omination  of  Chriftians,  equal  rights  and  privileges^ 
ioid  to  give  to  all  liberty  to  worihip  God,  according 
to  their  confciences,  and  to  prevent  every  kind  of  in-  -  , 
tolerance  and  oppreffion  either  towards  the  difTenterSji 
or  thofe  diflented  from^ 

The  law  goes  upon  the  idea,  that  puUic  fecial  wor^ 
Itip  of  the  Deity,  is  a  part  of  natora^,  as  well  as  re* 
:tealed  religion ;  indifpenfibly  €»bligatory  upon  every 
individual,  and  eflential  to  the  weU  being,  pea^e  and 
loppinefa  of  {bciety. 

"  The  firft  paragraph  provides  how  an  individual^ 
who  confeientiouOy  diflents  from  the  church  or  foci- 
t^  to  which  be  belongs,  may  regularly  fep^rate  from 


!*• 


W I KlMi  A^i^O«  V^Wpti  '^ 


mt  tauMMa«tk>i^  %¥  M<H|iag  t  <efiifiMMf  hit  d^ 
fmty  ted  dioi^i  ^wft^dmra^w  foMiy  tx>«liidr4it 

The  hcop^  Qxngr^g^  is  conjerfant  about  diilent- 
ing  -chtircher  and  cuiigregaifen^,  which  wett  iiUfeady 
formed ;  or  which  may  hereafter  be  formed^  for  the 
f^ttrpbibbt^uHilt  fetM  «#tkflii]^  among  thomTe^  « 
mnithig  to  them  demih  po^^bs  tnd  prfta^ges^ts  V 
^Mnp  ^eetirig-tonfe^  fiMhig  and  mamriybyhig 
iHiiAiftef^  fte.  aec  <Aik{  <^Feffy  peiton  who  tfMifk 
the  teB€^  of  eWier  p»tiigrayh  oT  thk  ia»Js-4U^^ 
§ti  to  vote  In  tn?  moeiinjfr  cfftfffdtWlri^  tti^y^^ 

The  C^thoEc  K^efonxied  CSiurch^T^  a^odatel 
JthemielvM  into  a  church  ftate ;  they  .  went.'Q|rin^ 
))odj )  the  mftrumciat  cqntainiog  th^  articles  of  theif 
unioi;  is  evidence  of  their  hamg  fe^s|rated».an41^ 
vmg  become  a  church  hj  thenaCelves ;,  a^d.  thejr  qpf 
jycfclj  claim  the-  beocfie  of  thjs  Jaw,  ip  Sjjeki^xj 
aid  ot  jncorperatlpu ;  md  for  them  a£tq:  this  to  iptf^ 
trcj  faid  firft  focleqp  in  thieir  meetingSf  hf  their  f^* 
penor  numbers,  is  a  perverting  of  thq  |nvUf^e  th^ 
bw  giMted  iQ  them»  t^i  ^e  offpitt^  cH  tb^  lU^V 
^i^s  ia  ^  fiift  focietjr^ 

The  jury  went  oiit  and  retortied  wift  a  veMfift- ii 
faerorol  thoiplf^tifi8>  atid-^f  if  duoageoh 

Upon  a  fuggeftion  from  the  bench,  that  a$  the 
Ipi^t wjs  thtf  prkidpalqueftion/anddie  bodk  ofre- 
€ords  cou1«l  be  of  no  ufe  to  any  hut  Ae']phdntlfik|  mI 
that  the  book  and  not  dams^>  was  the  obpdl:  of  t& 
ftttt)  the  parties  had  better  cotfiproih'di^  mt  aiafMl 
GoK  GrolVenop  who  wa€  p^n^  dechn^ed*  m  titldf 
«f  the  defendimtB^^aad  faid  C^OifiSt  Sodfiity',^  tlMi^M 
aoquief^d  ih^he-de^ofi  of  Ae  ooott^  and:  Aat  iha 
book  OkouIdbQ  delivered*  ThcdasM^isawaNiMi^ 
ted  to  forty  (hillings. 

I  wo^ld  obferve^lhitt  altjiough  di&is  Ae  hw  where 
%iiiew  churcK  ist.  wholly  qor  {innctpaUy  faniid  fion» 
0e  $^^iety^  ]^^  Qiodd  afuewjduodklielbnedt^f 


c\ 


^^Ism  vngbeV i>t|ttf ^Rift, v^i(kk AWmU  te  Mr 
t^bxj  for  thm^  td  MgriocietiiAM^  i^gislsJyii^iikl 
firft  paxagraph  of  the  law.  -^  "  >  *  d 

CXIQN  9<  th^;«?fc|  l4«*|ri«p|BirrfW  the  dv  Whwaii  ai; 

pd  ti9  tfai  plw^XI<y/teli(f*fl  W^ff  and  19  ^^  ^  ^^^ 

JMRif^topay  ib'Ae  <mfl»dJHH,^ffigiV»d  ajM  ^^Ddoif.^  promift  th«  it 

.  .^lbtfI»iDliC.?j  IH>$Cf  CflWCWM  <^  *J^  jrt^lidym  l|y  £haUbcpaidl*y 

whereby  for  v^ne  received  ia  a  .ccrtam>cjt#fei  i^j  againft  the  af- 

SroQiiifd  the  defendant  fipc  likely  mulc9,  on^yearjold,  fij^or,  without 
ut  of  tKe  feft  ttt)b  Ax>nT  fii*  feci,  wKxtlf  ^a^'ti  be  fyingthc  ori- 
fe^t  for  covering  only  t  That  the  endorfemcrit  oiTftl^  S^P^"'^^ 
hotc  Was  m  the  words  following,  viz.  For  Taluc  re- 
((^ved  I  do  affigit  atid  Wrra;it  the  within  obligation 
thit6  Samuel  Ferltins,  and  pi^omife  that  the  wfthia 
Ittdidoned  fixycarUtr^  mules  (hall' be  delivered  tJ 
t&i  bv  the  firft  of  June,  A-  D.  1792,  E.  Perkins,  j[f. 
'Which  note  and  endoriemdit  tbe  phdntiffVeceived  in 
payment  of  his  laid  debt";  itxat  f^d  Stowek  ha^ 
never  delivered  faid  muTest  nor  paid  their  faid'nbte  t6 
the  plaintiff,  nor  had   the  defendant  ever  performed 
I^Sfpsanaif  a>ntaw6d  m  feid  endoriem^f  ^  tharfaid 
fis  mules  W9r#  wcurth ;( 9o  Is^wfuL  mm^f^    Damf^ 
£iQ.    Dcjoiurrer  to  the  declaration. 

*  Judgmait^-^That  the  plaintiff ^s  dechratMm  i^9P 

(ufficient.  It  was  not 'necefiary  thatrtjv^  plahitiff 
Ihould  fue  the  Stowels  upon  their^notc^it  w^ljfifffir 
inent  that  they  have  not  paid  it }  for  the;  endorfemeoi 
jpontainsin  it  an  originsd  under tak?jig  and  p^mift^ 
tbat  Aid  mules  fhonM  he  ddivcKd  by  ifae.fii^of.  June 
Jrt  I2»  1791b  upon  whicdb^  ibr  a&ioa  je  broughttand 
sMtivm»tdi«  wanranty. 


A 


CnON  on  a  note,  ds^d  2}Si  pf^  April  A.  jf,  it  m  no  ezcu^ 
17^  which  ia,'?ror  t^ue  rc«1M  in  a  jact  "P~  ^•''  ^ 


^41  W  I U  DtH  A'U  CO  tTN  T  T, 

f«y  that  the  }fs^  I  promife  towLj  (hrcTi  likely  muks,  foar  monA^ 
^f  !?«if  "^^  oU,  by  the  ift  ofOa:  A,  D. ^  1791."    The  pUintiff 

uQlcfs  the  pica  ''j  *•  .  J  1  1     J^       a  '^ 

contains  a  ^>od  avcrred  uid  mules  were  worth  £60,  &c, 

SrfngiWina  Pica  id  bar— That  at  the  time  of  execudagfaul 
hcaringindam-  note  the  plaintifr  executed  to  the  defendant  a  writing, 
ages  upooa  de-  wherein  he  agKitd,  Aat  In  eafe  faid  jack  proved  dcfi- 

^nl^'^k^Ya  c*^**^*"*^  take  him  back 

pffsct  of  a  de-  aitd  f eplaco  afio&^r  nt  •hk  (lead  that  would  be  fafi- 
mand,  which  cicnt  |  and  in  cafe^lhe  fccoitd  proved  infufficient^^ 
^sl^llntt'thc  ^*^*  "®^^  ttiould  be  delivered  up  and  cancelled  ;  avcr- 
st^nSffTaltho^  ring  that  fatd'firft  jack  vs^  wholly  defirient ;  that  }k 
itmayarifeouc  returned  him,  received  a  feCotid  nfhich  was  alfo  de&- 
of  the  fame  ^lent  i  whereby  the  defendant  was  exonerated  from 
^^••^       faid  note.      . 

The  plaintiff  prayed  oyer  of  (aid  writing.  The 
defendant  in  excufe  faid  it  ixr^s  loft."  The  court  judg* 
cd  the  ezeufe  to  be  infiifiicicnt  and  ordered  the  writ-» 
ing  to  be  produced ;  uponwhicK  the  defcnjiaTit  wai 
defaulted,  and  upon  a  heating  in  damages^.tKe  de^ 
fendant  moved  to  introduce  parol  teftimony  toprovt 
the  contents  of  faid  wntiftg.   !'  '''\   '  '   .    .     ^ 

By  the  court — ^This  teftimony  oaanwl  he  veoeiTerf^ 
The  defendant  by  being  4efaHuUed  has  admitted  the 
plaintiff's  right  of  adion,  amd  no  fufficient  excofe  Va 
affigned  why  he  cannot  produce  faid  vrifeing ;  its  be^ 
ing  loft  may  be  the  effeA  of  lus  own  negligonce  and 
fiot  of  any  inevitable  accident.  Befide  V^ £2  has  fuck 
a  writing,  his  pvoper  remedy  is  by  adion-upon  it... 
Vide  Phillips  vs.  Halfey^  New-London,  AfanJutem* 
. .  .     '  A*  P*  ^  79^  •  ^ 

-  Wood  worth  w//:Clairk« 

An  ifluc  muft  Tj^  RROR^to  TCvtrk  «  judgment  of  ^  finglfc  miAiA*-' 
^^^y"^'  JUi  terof  juftice,  in  an  aftion  brought  byCfait' 
fwcred.  againft  Wppdwprth  upon  a  uot^.    WoodMrOftit  plej^d 

fpecially  in  bar— That  faid  note  was  extorted  frocn 
him  by  durefs,  '&c.    The  fafts  plead  in  bar  were  tra- 
verfcd,  on  which  tlic  parties  Were  at  iffuc.    Judg- * 
ment-a— That  the  "plea  and  rejoinder   and   matters 
therein  alled^dj  are  not  fo  proved  a$  to  amQan,t  to 


//^ 


.  1 


And  be  a  (\ifficieiit  bar  'to^  fatd  i£6on,  and  that  the     ' 
plaintiff  recover.        .  ^   .      ' 

Error  aifigned — ^That  the  judgment  did  notanfwer 
Aciffuc.  '^      ''       '. 

Judgment — ^Manifeft  eixor.  > . : Al}  quefii€»il&  of  h€t 
|)ut  in  iflue  to  the  court  or  jury  are  to  be  dire£Uy  an-» 
fweredby  findingtheni  tobexrueor^aot  tiHtc-  Vide 
fiacouv/.Child^&c.  Windhan^S^h  term,  1792.   -.      ^  -* 

fbcnezerBoiKly  w3^  WilKasn^,  executor  of'  -  -    c 

John  Williams.  ,      r 

CTION  upon  the  covenants  in  a  deed,  declaf-*  Aaioi  on  »"' 
^  ^  ipg  that  on  the  iflLof  June  A.  D.  1760,  faid  &:««ISI 
John.  'Williams^  Hezekiah.Sabin  and  Mary  Sabin  the  furrWiog 
wereadpninillrators  on  the  eftate  of  Noah  Sabin  d^  coyenamor. 
ceafed  %  that  purfuant  t^^.  a  reJTolve  of  the  |;eneTal  af« 
.  ieipbly,  they  fold  a  certain  piece  of  land  belonging 
tp  the  eftate  of  &id  ^^oah  |o  JohnEaton,  for^^a^io-o- 
lawful  money,  and  in  and  By  ^eir  deed  e^cecutcd  ta 
faid  Eaton  of  faid  land,  they  covenanted  that  they 
m^cre  veH  fdztd  ttid  had  good  nght  to  fell  the  fainc 
asiiiaeftate  of  faid  Noah,  and  ti^arranted  the  fame  ta 
faid  Eatxm,  his  heirs  and  afiigns  i  that  faid  Eaton  fold^ 
and  conveyed  fidd  land  by  deed  to        Whcaton  vith 
like  covenants  of  feiain  and  warranty,  and  faid  Whea- 
tasy  by  deed  with  lik^e  covenants  fold  and  convc^ed^ 
faid    land  to  the  plaintiff;  that  the  plaintiff  had 
been  evifkd  of  faid  land  in  a  due  courfe  of  law;  b]^ 
the  heirs  of  Noah  Sabin  }  that  faid  Hezekiah  -  S3d>in 
died  before  the  year  A.  D.   1762$  that  faid  John 
"Williams  died  in^A^  D.  1766  and  lc£t  a-  plentiful  e& 
tate,  of  whofe  laft  will  the  defendant  is  executor  j  that 
thcpiid  Mary  viras  alio  dead  and  ^a4  lofe^iipcftatei     .    ^  ^  ^  .  a 
executor  or  adminiftratoTir 

The  defendant  demurred  to  the  declaration. 

Judgment — ^That  the  declaration  is  infufficient. . 
Although  in  chancery  the  plaintiff 'is  remedy  is  againft  • 
all.  the  adminiftiators  who  joined  in  the  covenants^ 
yet  the  legal  remedy  furvi^es  only  againft  tl^e  ftmririsjt* 
covenantor  and  her  legal  teprefentative. 


m 


ll  apf>earing  in 
i  d<rcUntioii 
for  fSudcr  that 
the  crime  char- 
led  by  the 
^ordi,  was 
ssore  than  a 
yf  iu  before  the 
fpcakingof 
them,  is  not 
igrmmA  for 
arrcfHng  a  ver- 
4iaforthc 
plsiDuiE 


plfgot  Wt  to  jb^  t}^  i^  ^  <^ 

Sam«k Webb  M»^  Jbhd  Fkcfc^  .^ -1 .  sj 

jfV  tiff  wtdiiurrii^'^^wifvreil  himfelf  ^ti-a-^c^ehldil 
gM&«fgviucb  «r»  frittd  iftdl«P^»  ^  ^#bifi>r^^ 
fpealdng  the  words.  •  -  : 

''lilotton  in  arrcff-^^^Ilic  infuiScI^ncjr  ol^thc  dedlv 
ration;  that  it  appeared  from  the  plaintifl^'s  own 
a»^rtifg  Aartini'ifiafjttTjf  ^dun^d-  by  (hr  ^dtite;  was 
ft^ov^  difltn  t  tMr  befertt^fpeiAMigbf  ^!lieM,^Lii<illft 
pr^lpiMSff i?biMii[>t:chM^ 4n%r  ^ mf  tbfi^  ti^/M^ 
Mo'ptt^tfitteclfor^Htfdu^f^H^  ^^^ 

J  The  qiotioiivras  deteit|pojed..to^b^^iiu 
jfu4giuci»t  waa  for  t^pl^tijP  yT^ka  x^f/jp) 

found  the  defendant  gmlty  and^rcjtt^^tj 
grounds  to  arreft  the  judgmentl       ^      ' 


---TT 


M*ft*jr  Ml  the 
lwDc|iof«i»of* 
fircr  not  UabU 
t&  ^  attached 


Geary  "«^  iSfie^oT 
A^  CrrijJN  ,6f  trover  for  83  pieces  of  goU  M^ 

--^Not  gudty/  wue  to  t^  ""  ^^j; 

TTie  ^aintiff  was  orer&ec  to  Jcffc J  ^ 
^  an  expcutioh  in  his  faror  ag^md  ^  Z^iusjljip  faf 
the  afore(aid  fuin»  which  it  was  ^cdiUy  .4^ A^ra^oi 
Shepard  tojpaj  ^  Abraham  Shepard  pjngred^iitj|a;Kf 
tachment  ^gainft  faid  Jefle^,  dtre£]Le4,  t^  oy[|^^  Gailff 
an  indiffere^nt  perfon  to  ferve,  without  |iU  kiiqwl^il^ 
who  declinedlenriti^  it^  and  (aid  Abfatum  |heii  mr 
ferts  the  name  of  me  defendant  hirl^rotbeir  in  tfas 
Vrit,  in  the  place  of  Gallop's^  without  the  knowie^^ 
^f  thejuftice^w^  ^gntd  it  -,  the  defendani  tl^'wca^ 
witli  /aid  i^bfaham  to  1^  ^a^tift^^'wliere  die  o&cer 
Was  who  had  the  cxecuuon  in  favor  of  £ud  Je&t  and 


Md  Akttiam  mM  the.  mmer  tmon  tbip  tablcwihe 

ir  ageift  to  USAJtWeS  ^tia^ftSka^^tticS  h  as  tbft 
pdpettj  of  fftid  J6fie|by  virtue  of  faid  Abraham's  2t^ 
IMhflietit  «Mt  tMk'it k#|iy ^  ^.<ld9/iteahiA  fearing 
Kift  fftkl  writ  niroukl  fail,  prayed  out  another  attach- 
ipktfivaglihift  fiHd'Jetfl  ,fofyiMjMhdodMRKdlot|i|ed 
^f«|lrft«at|d  att^eii  IJU  4fx»inantf  Jlim^thiP^ 

lm(W«hadtidci^(9»KtlbMi^  tepmiii^  

iiicoiirt  ito;.     •  :   (>[£ '^l       'ai^db-ja 

The  qsmt  i^fimud^^  ^l^fMdMft^iSufl^Jibdgav^     .  ri'iA  lo.^ 
judgment  &r  the  plaintiff  to  x^o^er  the  whole,  Cum  -^-i?  -'^^^  ^>''t 

r^'     «   r    '    ?.c    •*  •".    -  -   T       ^•./••-'. .    ?.    *'     •,::.•?'!       •<•.-»    fnarfl 

i^ffi0siiand  :vra$4i|.'|ii0  j^io^ir  ^UmI  «et  liiibfe  lo^lNi    'V.;  ?  .';!;^ 
|«i#he^fci  ^  M^9]b  6>Mitd^  of  Jclk8p4MMe>ti|  :  -e 


'    'TKl-UL    ft 


mMi'iitrtiighf  mm'ii^  ca^fe'  of  aOibn  » 


jns.Ti 


jns.Tijbui'ini 


CnON  0niMte4,dat«d  acth  of  Noir.^^SO  for  Wliere  akoneir 


fee;  &.  ».  A^  ifrWi.ili(«^.    «w-4^ilH  SSS^* 
tMyment.    Ifliietodiejiry:  •  i     v  '  -;  <^  -  -  A,«)5io»bVte 

-t  "ptf 9i«;?t^  k  IdfetU-' A.  D;  iy^floMtt'  f^r  a  StiifSSJ 
raMOt  istmfideMiW^  Mdorifed'lHis  itbte^o'a'Mf. 
■<^^''^9^iaifa#itf^Roxbfa)ry;'df  i^cfa  the  'defendabC 

4f'HM>l'^>,iMti(l>ntf  fMttJtoUnft  hiit'^t&eii:  debts 
idsd defcirilKd  hiin to Im  ili'abiifbiidhig  debtor, and 
oft  llMf  ttb  bt'Jiaf  A:t)l  \*I96,  ibples  ttrere  left  Tinth 
A^  dtfeo^t  in  ftprtice ,  as  .c^ot'^to  faid  Hooper^ 
fiad  j«d{ftidtts  Itrere-' afttlHii^lidsL'recbvercif  Itrfaid 
fiSu  inSntfUi'l^o^,  kfid  ii "ftire  iiK^  was 


54tf  WINDHAM  coir  NTT, 


i 


brought  on  each,  aranft  the  defendant ;  the  dektyi^ 
mt  paidto  fifid^iJIiii^m^  aiol  April  1J9I 
^14^12  which  *w^  <tidorftdon  the  note,  he  nctifieS 
id  WiiliakRidfjthdibits^f 'Df«r  alid  Cbinyfbdi 
againll  httiHUM^etflted  M  hm  todefeftd  agabfttibMif 
WilKaiR^  tdoEi^tlil^  j^itis  it^  the  iuifi^  tefened 
him  to  fome^kneMs  -Vhoi^  depofitidtil  hetdek  ^ 
made  fhe1>eft  5kferi^yhe^i:otfd  for  Wi^^ 
tfief  recorered-aj^s^AjhShf^  '  Dr.  <Dfer  T^totefod 
judgmentand  it^u^iefiilof  £i6^t*^  and  Cotn|iftoi^ 
for  £  I  f  19,  wMdi^^Nm^  levied  ^ad  4X)lie6ked  of  die 
drfcndslnf/^lw*  hlorfe  than  paM  ftod^n^ies-'^^  ^:    -  t 

,  :ThcjiiTy  found  dwt  the  drferidsLntfcd'jjo^  fug 
p^mi^qt  of  the  nc^e  oa  whicKi  '^c*  .'^^  which  wai  g^c-. 
ccptedby  t^ecojort;.  there  bcii^'om^^  * 

Jtidge  CHWkcYdiflbitedysilpM^ 'Av-gfOuftd\^^ 
by  the  aSgnment  o#  the  iiote>^t&efnkipcity  hru  WOU 
k  faid  WiHianb,  and  ^t « teoc^va^  M^  l)D>beaiaA 
for  his  b<enefit,  and  %hi^  'tfie  tM^«y^]^6r^^iil^li 

fgidnftthedcfehdaiit<w«Hwoilg.  -    r.u^^c  ^mxi  yi 

-  Adams,  and  Xpo^  acf epi^  th/e  Vefclfet,,  !^F^% 
principle  that  admiirin^  tlje  j>fCjpcrt]rto  ^^  Veftcil^g 
WdliaipSf  by.  |he  ai%qmen|:9  yet  «asf\h^'  defciYisuft 
wa&unai3le,todf;£eittl,  agafnQjdie  fmti^of  them 
tors,  by  all  the  means  Uud  WjUiams'furniihedfjam 
being  compelled  to  pay  them,  it  would  be  unreatoha* 
ble  to  put  hidi  tb^a  fiSnt  to  rdetorf^i^  the  ^tbknakfiAdL 
If  d^^  mopeyw^s Williams^  an4Pye.r.;Mui,CQa;i^q^ 
liad  nox5|ht  io  equity  to  hold  it,  i?t ,  ijpi^  ^he  aiT^ 
eicpcn$si>frfC9^<;nngit.  .    .^    ,    -m /^.^i:.:. 

j.TChandler  t^giC^PhillippiriL-  t.&i  ju .; 

Poflcffiondoth  A  CTIOHxyf  ejeameM:fer  aiaam^ilntf^.^u^ 
not  begin  to      JfV  in  Wdodftock.    Plea^Noiii^^png:0r.diftaftt 

"»»«^«^'^«Iffuctothejllirt.  ii :^/i^i 

remainder  man ' ,  "^^         .     .«      .    .  ,  ^        ^     .     . 

r'1i*^f  ^^"^  The  cafe  was— Mofes  Chandler  purchafcd  ehie.'/ar^ 
p^ticulw  ten-  ^f  ^nc  Kingfley  and  continued  in  the  poflellidn  of  il 
aat.  until  A.  D.  1764,  when  he  gave  up  the  pofleffion  of 

it  to  his  father  Jofhua  Chandler.    On  the  Stfa  day  of 


>«fc-   r*^  yw   r*-    ^    '-^      -y^,"     _     -^  *   ,- .   ,  ,^   .. 

MARCH  T  E  R  M,    Al^D.  1793,  s'^i 

V^aA.  D.  I7^»  Joihtts  ^  f atbeir^gpive  a  deed  of 
H^netlb  half  of  hw  home  farm  to  his  fon  Mofcs* 
<bi^lbei8i6th  pf  S«|^.  A.  D.  it767ijj}^^^  the  fethjoj 
^mdchi^wilib  w4  ^devifi^  the  f^vgi  i)l^^i^ftion>  a^ 
{(dlows^vk.  The  far^v  I  p^r^fr4^my  fun  Mofcs 
bfdeOftd^UCd'theStbof  FeU«>A|P^^i)^$4, 1  give  the 
tjkzifiimprwtn^toft^o^y  ^ife  during 

liof -^wiflowhood*  and  th^r«?pMii94^o?  fald  eliatc  I 
l^elo  my  tw^  i^nd^^fofis/  John  and  William^  fons 
of  myfttf  JoChiia  ChaiuUeib  in  fee  iimple.  The 
deed  of  thch^roi)  refiel^d  icr  in  JoflHUi  the  f^thcar's 
will)  was  not  upon  record  nor  to  be  found.  The  fa^ 
titer  poffeilled  it  by  a  part  of  his  family  refiding  upon 
it  tilt  his  death>  which  happened  fome  time  in  A.  ]>4 
1 72^8%  His  widow  went  into  the  pofTeilion  with  her 
fcn  Jlifluif^T-wko  b^og  purcJmfed  of  his  mother  her 
life^io  £ud  ^fkift%.3i^40>  kir A.  D»  1777  ^  S9^^  9 
te«l0fd^ltffMBf<^W9y>  and  Broadway  9pnyieye4 
itMiAUrMg«^tpdlQikfFQ(phim  abondtoindemmr 
fy  him  againft  the  ^nQt^hj;  ygave  for  it  to  l^lbua 
C|iandler.  JSj^id  Joi|iua  went  to  the  3ritifhy  and  faid 
iofiTwas  n^r  piid.  Aldf  idj^e  fold  the  faiih  to  the 
defendant  forj^  who  Went  into  poflelTion  in  AL 
jb.  1780.  lM(r^.  chandler^  the  widow  died,  and  this 
luit  was  commenced  witliin  fifteen  years  from  her 
death.  '  '    .    '^ 

Yet^  and  judgment  for  the  plaiatiflT.  ^    ^  -^\  -  ^ 

There  b  every  reafon  to  fuppofe  thdt  Atrc  was  a 
tdeed  given  of  faid  farm,  by  faid  Mofes  to  lirs  -fathet^ 
on  the  8th  of  Feb.  A.  D.  1 764,  which  is  referred  to 
in  the  father's  will.^  But  it  is  clear,  that  from  that 
'  time  faid  farm  was  claimed  and  poilbfled  by  the  fa« 
tfaer,  and  under  title  derived  from  him,  until  the 
IJkath  of  his  widow  ;  that  there  was  no  pofleffion 
jdiat  faad  ran  agannft  the  remainder  men  faid  Jt^n 
and  William  until  then,  and  fince  that  event  fifteen 
jears  had  not  ehpfed  before  the  commencement  of 
^saClion.    / 


IKt  «f«ft» Alt  C VXfWTlr^  X 


plaint  fvMMtoA  to«  j«ate€  dT  ttefSMer  cl^rf. 

«^^tEb«:    .   %idi  eUM  of  tf  biftaM,  «i,  pnTlftg  pMoifr  «9«MI 

iriuAiyiht-  iiifn  ^  (ht«fte^>#«ft  ««kei«^'«U  luidtidMe  ii|id)dK0ii 

S^^^'    Md  purTirthf  t<^M  •Hfoi  •!  ftkl^kiaiw  the  ikitadis^ 

Srii^iiiii  Mf  Wilde  «Mn«  ^<M«ll^  ali|t:^fit«effa»f  4iFttfcUft 

-    ^     SftelKel^Wl^reboj^ilisaiiee^  A      that  ftjd^akd^ 

fitM  Airald  ^^j^r  hefert  the  thM  mst  oMftkjr^cdoit 

tan  triF^er  W  MA  6»mfU^t  inA  dWde  tntilkju^ 

kient  th^lidR  i  that  before  tbeeMiitfCrahAer  ap^ 

j^tf<HtTM*profiM!mMHer«dni|^iA«t^  (hiribid'^ 

'         feph  Shefl^eld  being  three  tlnie«*p«MMf  cdMi^  otnli 

^^aute<)f  appealing; ;. that  thcn^u^^  flie  reco«^«d 

judgment "bj  th<f  confider9^ba.of- fa^  ooiirt,  againft 

fiiid  Sheffield ;  that  he  was  the  father  of  faid  chitd^ 

fthd  thit  he'fifent^  fttnd^aii^AtfiheflUibitmi^ice 

hereof,  widi  the  ^(MkMft-«>f  the  n^other  9l  ^fitr 

V  out  of  the  ftate  and  left  no  intereft,  and  eacspfisft 

had  been  dvAj  returned  mm  efi  Mv^xir— praying  for 
a  remedy  in  the  premifes. 

Plea  in  bar — ^That  faid  originad  complaint  wa$  elV 
fentially  defe£^iTe,  it  did  not  ftate  where  faid  dhild 
wm  bonir-^rtbaf  It  was  hl^gottoii  h^  £QjQ[ucatioo^  ^ 

Upon  motion  of -the  plaintiff,  flie  was  allowed  by 

the  court  upon  payment  of  eolb  tohinfert  iq  her  ooofr* 

plaint  both  of  faid   allegations.    Whereby  the  oom^ 

V  v^^r ,.  /,    t^bdHt^ponfwhieh  Aid  ja^gmest  yii»yyijgiLdyi> 

/        materially  dijK^t  from  that  ufoa  wUeh  ^idiimA 

'  •-'        '      watgt^m    IHwsrrer.  '     ^ 

-■>-'  Judgmferit-^rtea  irifafl&icnt  \  The  baS    cannM 

take  advantage*  upon  a  icire  facial,  of  any-efr^'hi 
'^  ^fgimilpio^cfl^i  incept  fpch  as  ij^dpr.  it^jfidg^ 
.menta p^r&Q nulHy-  Amendonent^  are  by ^^i}p» 
zwA  %i/rQ^eb  fMneaded  is  in  con&deraSdon  olf  laW|^  tM 
hfaviefiirpceis  ^^ndNthis  is  conteaiplated  bytbsbradf* 
«to>^wh0icrcf ^H^W  bfiJ?  i  .^  :;.3.i  ...  xj    *.   ♦ 


■'-( 


/  > 


_  _  agTOMiQBtk !  that  'Ipr  iCwMfWftfta  :«kf  cf rftto  ftfoiamg>  ^  m 
Smcisi  tPt  be  perforxncA  bt  iterj^iwife:  *^  ^ct  ISS^ 

,  fcodfot 4ia  the  ^^ihL  ,^  M-^iA^ffld  4^.  rkm^»  ^u^^ 

ht  to  the  plainttfjd  oiot^i^^-^ibU  dM^  bH£iiiiefsr/Mr  to  bprpedbite 
tbc  tcfto  rf Oarrc  ytai&ihtii  «$»fo  m4  iQrT^^J^W  ^  edinnoBe^^ 

;  miO Jijrtb^  tA  of  S4pu  *»».(ffc;HfiL«l  twwt?i^ii  S,yS,S? 

I  gmticpdin    AUb  to  find-  dyisfriH^  fe^fr^^.^fla  to prcrat 

I  nd  tCrfatdieftlaifUaff  haVf  bi#i^Mfl9,^  1mA  fSHrjl  frauds  and  per. 

^  pvdf n,  tb  fi&d  lutti  fire  itwo4  aod  ihfi  ufiP  9f  P&f  bftf  ^^"^"^ 

,  of  dm  dtfGiidafit^a4weUiDg-thoufe  for  three  ^wrf  rfu)4 

I  to.j|d  into  ptfefimieAJlhe  iti  of  Mof  pWr  wAich 

I  iHEjbidiMrparformcily'iM*  f 

I  r,^«  4^fandant  plead  the  ftatjatc  agaififtfraud^iftil 

[  Jeqifli^^  Deoiurr&n  '  •  -  ;';;'':"  •^^'J 

,  '^3ijhtdgmem<^Thflithti^^^  ^hiaae^ 

,  ticvvi&bfougfat  upon  an/i^^foeM^  f^pedii\g  laadi 

I        ,  4Da^ltalf«s4wt^«4dlirnoftiiobo.|^^ 

tc!-        .-I---'        ■     :     X--..  •■       i-     .•  /       -         .^ 

I.  •  I  •■■•  "■  ,-   .'••     f 

-> '.         -.-    .  .  . 

Ve^tfCnJkn  Cmmtj^  MarA  fhfn^  A.  D.  1793; 
-       :  AM  t«ir/:  Abel*  .t' 

^***]J^  TrtlON'ftr  a  tteljpafs  cotolititted  upon  lane},  Atnverfecf 
'= /^'  ^rcMi^hf  before  a  joftice,  deditfinribat>for  the  plaintiff *• 
more  than  four  years  before  the  drtii^  rfthe  Mb  title  not  fueh» 
«coii){ilal|iedof^)iewa8(eizedandp9<}eflcdof^^         wM^aT 

.andj^^Cew^etej  9(C.  _    a^Honfromj^ 

'Stit  deftndtat  plead^Hat  for  f0oi«  itaii  one ' 

jeaf  befdre'  bid  tfeipafs  imm  fsdd  to  have  been  coa^ 

knitted,  he  %aa  adually  and  petfeeubly  poflefled  of 

'^i2r&AI\uBd  place  where  faidfteAs'^     done,  aiild 

Ibel  the  plaintif  ought  fd  betbUU'irtduHit  thai. 


5JO      NEW -LONDON  COUNTY, 

that  the  plaindff  JFor  more  &an  four  years  before  the 
:c  -.:       .i  •\4oingof  Ui^£ii£tsp.mi)laic^e4o(.w9i^feis9dAp4^^ 

•      fcfltdinmaanet  and^Tpqn  as  ^Hedged  ia  bis.dedf- 

"^  j  :^  /  Upoa  whidt  M^  JafUceioob^a  boftdi^  and  kamdet 

^"^   V  faid  ca«fe  oftr'^tcpcbe^GOiitatjp  ^^urt,  upddtheMdef 

»;   /  V  that  the  title  w^sji^o  b^  t:ric<|>  an<|  fr<«n  the  co\taty 

'-  <iouU  faid  caufewa&i^alcd  to  this  coi^rti  aJtidnQW^ 

,^,  ;  I .    *  thf  plaintiflTmoveJ  tlvit  (aid  c?ule*^  he  eralc^  as  di^ 

*  p  '  V  ^  '  dcTendant  liad  fet  up  no  titfc  in  iiisjplea  that  he  relied^ 

..  ; ' ' .  -  upon  J  and  had  only  aTcrrea  a  one  year's  poJIelSbu^ 

** '  *  "^. "  '*  as  indu£Cjnent  to  his  traverfc  of  the  plaintiff's  title* 

judgment—That  the  caufe  was  not  regularly  be* 
.       ,. ,.  ,  forcL  t^  cgair^^andf cqq^dinglff  wai.  e^tfod  fippft^  t^ 

i docket-    The  ftaxutc  exiicnfly  cbntcnpiptatcji,  -  ^(f^ 
pica  as  wiUput  the  dclFcndants, title  dircfilria.iMi^ 
'    .     \   .fXbisDlca^nw>untstono^fiu}ti.t^if^ 
J  ^^       I  that  mbdefc;Adai:(tisnipitgM^       .^   .  *%]x  .- *    •- 

Steward  vfrf  Jonathan  Brewfter^ttt^  SniA 
Board«»n*  ,7v_.j  ,        t 

]nrhcret«oare  (D  CIRE  FACI/^i  decUrine  that  hc^cov^o^^ 
fa^^lSiJdf **  i^  jttdgnicnt  agaiait  |onathan  Boar4n^any.^a  ^b^ 
c^oM  MC  be  ^^  abfcooding  dehtor^  for  ^83  ^  that,  the  cU&ad^ 
joined,  and  are  aots  w^e  fevef  ally  ierved  with  a  4opy  .in  laid,  fait,  ^ 
acqrjitted,  tbe  agcQtS)  fadors»  debtors^  &€•  to  faid  Jooatbaa  JSaauai% 

i^tJ^ch    °^?»  '*°^  ^^  ^^y  ^^  ^  ^^^^  '^  ^''^  V^  *^ 

hit  foil  coft.     thVtim^faid  copies  wexcleft  in  feryice*  < 

^No,e»xptjon  was  taken  to  the  .defendants  4>eiQg 
joined  i{i  faid  fci^  facias,  and  tfa^  caufe  was*heard. 
upon  thfAeritsv^and:  judgnaent  &>r  the  dgfend^nf&> 
tojrecaver  their  coft ^  aodcpft  wa$4apced  ija^hroro^ 
each  defendant,  his  travel,  attendance^  witneSea  and. 
what  he  paid  for  court  fees,  upon  the  prindple  tha^ 
the  piaintifi^^^chaUeng^  upon  tbem  was  fevml  aod; 
not  joint. 


c. 


MARCH  TERM,  A.  D.  imi.  rcf 

:<  :r  ■..  .' '.  "  ■■'''  (• :.  v  ^  i    yf^  %i 

Dunham  verf.  Braimip. 

r-, ■*■       ■•        ',...:- .--'m' n  I' •.  ■ 

county  covrt^  tipdh  ptii  in  abatement  m  a  pOnHajud^- 
certain  a£lion,  brought  by  Braiman  againft  Dubhaini  mcnt  in  akatc- 
«Fitlioiit  fcttingforlb^Uiy  twljtt^lgjw^iit  iii fcid  «aafc,  ^S*- "^^^^ *^ 
UMl  fotf  tKbicauftiafpe^bl  dcmttrorwas^ivoi.  j,  rcndJS!^ 

}  The  plaintiff  iii  error  mdvccf  fl)  Viri'liia  Kls  Vrif  b^^  J^^^^ 
inferting  therein  th^  record  rf,^'" final  jud]^^     m^ina 
fibndered  upon  the  merits— Whitn  nr as*  aflbt^e A  ot  J'rit  of  error, 
Ac  court  upon  payment' of  coft.        /  ^  ^^d*  *" 

Spalding  wa/T  William  Imlay,  Loan  Officer/^  ~"- 

|^CIR£  FACIAS,  declaring^  that  be  Tccovereda  Afordgnac- 
Qh  judgment  againft  Daniel  Stanton  an  abfent  abi  '^J^j^*^*^ 
aSfc'ondirig  dgbt'or,  for  /i2-7 ;  and  that  the  defend-  ^SSftSetoia. 
ant  ttra^  tdglHarly  f^ed^with  a  copy  of  die  proceis  officer  of  the 
as  agent,  faAor,  &c.  xilAi  Stanton,  and  had  the  cf-  United  States. 
fefis  of  fald  Stanton  in  his  hands  when  faid  copy  was  fS:^!^"^"^^*' 

„__  «-  «         , 

Plea  in  bar— That  he  wis  not  otherwife  agent, 
truftee,  or  debtor  to  faid  Stanton,  than  ^s  co^^inif- 
ffoiier  of  loans  \o  the  United  States,  to  piy  the  fujmi  "^ 
d^e  from  the  United  States^^o  certain  inyalids,  tijjbn 
the  penfion  lift,  on  pr6per  application,  ag^eaUe  to 
die  ml^ff  and  reflations  of  the  treatfiiry  anB-nA'tdth^^"  * ' 
etwHe;  atid  that  Aere  was  d^e  from  the  Uiixtcd  StatiSr    '; 
to  fiddlStanton,  ^36  which  he  was  ready  to  )^  up-] 
on  prop^  application.    Demurrer.  .     .  ^    r.\ 

'  Befbrethe  cbuncDhad  gone  thro*  the  arguing,  ut- 
otifbine  friggeftions  from  the  court,  Ac  phtiiitiff  ^th-^[ 
£e^  his  adion.  By  the  mks  and  regulatibrnf  t>f  t^ft^ 
ITnitcd  States,  money  taken  from  their  loan  offilce^^ 
in  ^is  matmer  wotild  not  juftify  him  in  an  account^ 
with  Acir  treafurer— befides  it  would  inrohe  the  de- 
fendant in  perpetual  £fficulty  and  dxfjHites.  - 


I  D>»r  ,3. 


I't  f  'f 


^^gjij  any  JnLi  '^^  i^y  tcturncd^ritQ  court  wilK  a^Ver  j#» 

tiin^  b^rc  audfas  the  conftable  was  handing  the  ytxHSt  Mlaft 

▼erdia  b  de-  the  foremad  to  the  clerkj  the  plaintifi'^chuceii  that 

liTcrtdioiiic  hi  withdrew  the  iaipn/ '  . 

AqtteikiM  wafeinade^Whcditft  tteplaintiAMgiiC 
withdraw  his  aaioiii  afut  did  jdy  had  defiw£o4 
their  ttfiiik  in  coiifti  to  the  conftadrfe* 

By  the  court— The  ttlaindff  maj  withdniw  his  ao* 
tion  any  time,  before  the  VerdiA  is  in  the  adloal  pof« 
feffion  of  the  courts  by  being  delivered  into  the  hands 
of  the  cleik.  -        .  ^ 

ERROR  to  re?erfe  a  ludgmeht^  ^e  tcmt/ 
courty  ukan  a£Uoo  hxOH|^^bf  Xbw  vs^  C^j* 
femiuuV"  ^  *  no^«»  J^y  ^"^  difcded  to  th^  ttcriir  of  the  dt^ 
All  writs  di-  of  Norwich  to  (errc  axul  return  j^  ^aid  KeOyi  ^ras  alio 
ftaed  to  them  defcribed  to  be  of  faid  city»  \  'tV  ^t  washed 
la  Cttd  city.  ^^^^  returned  by  the  city  Ibcrift  to  thi(coiuit)r'four( 
Hp^  wjtdcli  a  was  returnable* 

Plea  in  abatement— That  bj  law  the  ettf  {beriff 
had  right  (0  fittve  no  wtit^  btttluchat  wcK  retynia-' 
hie  before  the  cily  courts  mayor,  or  ald^rment  mi 
^M  (aid  fervicc  was-  TOtd. 

'  Judginent^That  Ac  jlea  was  fuffid^ht  ^. 

Error  afligned— That  judgment  ought  to  hxvt  bcoi 
that  faid  plea  was  tnfufficient. 

And  by  the  court— Thett  is  manUcfl:  enor  ia  j^ 
judgment  complsdned  of*  A^though'^  thp  mayor  jaV 
aldermen  have  right  to  iij|n  writs  returnaJ>le  btfof}| 
totat  court  in  the  corporation  only  ^  y^t^e  IheDi^ 
of  faid  city  within  the  limits  of  (aid  city»,  hare  thp 
'  &me  powers  and  authorities  and  are  liable  to  the  lame 
fuits  and  penalties*  for  negte£l  of  ddty»  in  any  cafe 
whateycr»  to  all  intents  and  purpofes,  as  (herifisof  the 
counties  are ).. and  muft  obey  all  lawful  writs  direObcd 
•*"to  them/  by  courts  *or'  magiftrates' hof  of  the'  cityi 
which  are  to  be  executed  Within  the  dty. 
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ti*> .  iw  V 


rs 


tem^cil  Yi  ft  % '  a:  ^.  mi  tH 

klPTlTtONm  chancery  i  ffiewing,tfiat^O<i,tkd^h  ^^^r  the  ii^ 
;omoT.  1783,  the  petitj^^^  ^;'-  ^^  -^   . 

^:*W  the  petitionee^  for  £'T^$6,  to  be  baf<t  itf  two  bruklti  itc    * 
Jfeatj^  that  he  failed  i^f  payki^  ihe^^oi^hf  the  time  j  mortgiigtrv   T 
and  that  theprcmifes  were  wortll^^^c^dliii^fWmoh- J^^^ 
cy^l  thai: the inlereft  oii.tte^cbt.htdcbee»iMii4,tt(i  to  pUcmtion^to^  ^ 
,  fufi^li^  i  and  that  (aid  Galkip$<  bid  io^dvlm)  ^fm  chancery^ 

faid mortgaged  premifes^akid ihnratenfid Mittm  hih^ 
outofdoor#s  praying  £pr  a  furthcf  time  of  r^emp- 
>  Gop^  Upon  his  paying  what  &ould^i^  I^^/  diife^n 

I  fald mottgagc.  '  .;  /    '  ,u  ' 

Plea  in  abatement — ^iThat  the  petitioner  ]iad  n^t 
tendered  the  money  d|te  on  faid  mortgage  i  and  no  *       , 
account  was  neceffinj  to  be  taken^    The  petition 
^ffofora^a^iHiecdCirjr^nd  id|e^  ..    ^-./r  q  .-nr 

^*  Jirfgmferht^tjii  in  %HiftAAeftit  ^aa^ii     '^  ' :'  "  ' 

l^fRcierit  5  $  >a$  tB4  duty  of  flie  MJttg^a^ 

fiiid  tt«  montfy  Vy:jh^Haf/ Afff  btthis  faiHrij^  tac^^ 

ftj  the  eittte  became  Veffedat^<w\ftflie  • 

and  the  tttoftragof  ha&  do' fheink  ih^ 

by  the  aid  of  a  court  of  cUstiketj,  tor^^it  it^^intefte^ 

^Th!s  p^fRibn  htiobarfo  Aehidirtgj^ete^^tctWerinj 

d^'li&w,  which  miift  be  at  the  coft  of  the  mdrtgaffor  ) 

.  vnlefs,  it  (hould  appear  that  the  mortgagee  had  been 

ruilty  of  f9ine'.£att^«    The  court  (inr  no  rcafon  fot 

abating  the  petition. 

Monroe  verf.  WQli^m  Maples,  &c. 
'  *1i  ^iCll6>J*blr  the  cife  j  declaring,  that  on  or  about  ^  ^  »^on  fot 
jfV  the  I  ft  of  Aug.  A.  p*  X  788,  the  defendants  in  '^SSSithe 
Mbhti^lle,  lifid  Jcoihbine  tdgether,  and  malidoufly  cdn-  plaintiff  muft 
i^it  i6  injure^dpidftroytlie  t)laintiff^8  property  and  ihcw  that  he 
icpultationj  and'dtd  fttfely'  a'Ad^^orruptly  accule  the  ^^"^^^ 
fllihtiff of 'havti^  fel6nic|ui(^  Ind  confyired  ^  aUefor  a 

irith  JbfliiiaVti&t;  Jimei  Cha^pel,  atid'Lydia  his  peijur^wiUi^ 
iprife,  aikd  Sari^h  MoArbei  t0  commit  i  fccret  aflault  ^  •s^^ 
mkiUhqi^  crfM^rc|ii;Ma|les;^    l^toimprifon  jJSrfJ^* 
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for  fouir  honrs,  and  in  porfuance  of  faid  wict;ed  eom« 
bination  aforefatd,  the  defendants  did  in  the  name  ci 

.,, .  ^  .  faid  Marcia,  make  and  exhibit  a  falfe  complaint  againft 

the  plaintiff^  and  faid  Jofhua  Vadet,  &c.  to  ^.uf^ 
tice  Raymond)  and  prayed  out  a  warrant  therecb^Wy 
Mrhich  he  was  arretted  and  had  before  William  HID- 
houfe,  £fq.  affiftanti  .on  the  24th  of  Aug.  1788 ;  and 
the  defendafats  did  before  faid  affiftant,  fatTely  imd 
malicionliy  «N;cufe  tkc  plaintiff  of  the  fads  chaiged 
in  faid  oomplaiois  hj,  n^eans  whereof  he  was  bout|l 

1  to  the  county  court ;  and  before  faid  county  courtf 

the  defendants  were  admitted  as  witneiTes  to  .faid 
complaint,  and  then  and  there  did  oii  oath  ialfelj  de* 
dare  that  the  tdaintiff  did  aid  and  alEft  Jolhua  Valet 
in  the  night  ot  the  27th  of  July,  A.  D.  1 788,  to  com- 
mit a  rape  upon  the  body  of  faid  Marcia  Mapler; 
when  the  defendants  well  knew  that  fte  plaintiff  #2s 
not  acccffary  to  any  abufe  offered  byiiaddVatet  to  (iSi 
Marcia  on  laid  evening ;  but  catAed  hhrf  to  be  ma^ 
a  party  in  order  to  prevent  his  bfeing  a^ttticfe ;  Ullit 
in  faa  faid  Marchi  received  iio  almfitBatiiiglrfftofai 
any  perfon,  and  the  whole  was  calculaled  ariddoi^ 
to  cover  her  (hame  ;  that  by  means  of  the  de%^'d^s 
maliciouily  confpiring  txf  accnfe  hmij  andfaMUy 
fwearlng^to  condemn  him  as  aforefatd,  he  was  am- 
vlded  on  faid  complaint,  before  faid  county  courts 
fined  £^o\  and  ^unerced  in  damages  ^60  lawf&l 
money.  When  the  defendants  at  faid  county  cour^ 
and  at  all  times  knew,  that  the  fa£ts  charged  in  Ml 
complaint  againft  him  were  falfe,  and  tQ  nis  dama^ 
/560  ;  per  writ  dated  the  6th  of  Jan.  A.  D.  I79l« 
JDemurrer  to  the  declaration.    And,  . 

Judgment — ^That  the  declaration  was  infufficienti 

If  this  is  to  be  conCdered  as  an  aAion  upon  tqc 
cafe  for  a  malicious  profecution,  the  plaintiff  hath  not 
Ihewn  that  he  ^as  accjuitted,- but  that  he  was 'con- 
viSed.  if  as  an  aitton  tor  the  injury  done  hinr  lljr 
the  defendants' falfe  fwcaring  and  perjury,  it  6  not  * 
brought  upon  die  ftatute,  nor  within  the  rfmeHnileed 
:  by  law ;  and  it  would  be  of  dangerous  confequencc 
to  admit  a£^ions  of  this  nature  to  lie  agidnft  witneflet 
aftfcr-fo  great  a  lapft  of  time.     -    -    *       j  -    '  ' 
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I         Silas  Larabee  vetf.  James  Larabee. 

ACTION  for  the  partition  of  a  certain  trafl:  of  ^  **^J^* 
land  ^  declaring,  that  they  held  in  fuch  «ian- J^^  ^dr  of 
ner  and  proportioni  as  thatjthe  plaintiff*  had  right  to  his  bodr— wia 
have  i^iarted  and  fet  out  to  him  one  third  of  faid  enable  hit  foot 
traa,  and  the  defendant  two  thirds  of  faid  trad.         V^i!?^il!!f 

Plea— That  the  plaintiff*  and  defendant  did  not  hold  *?^  P«*p»': 
'in  manner  and  proportion  as  fet  forth  m  the  dedara-  they  would  m* 

;tion.      Ifliie  to  die  court.  hcrft  thetr  fa- 

ther*! eftate. 
The  plaintiff' produced  the  will  of  Nathaniel  Lara* 

.becj  dated  the  31ft  of  March,  A.  D.   1738,  proved 
.and  approved  Jbne  the  8th,  A.  D.  1741,  which  was 
im  the  words  following,  viz.  "  I  give  to  my  wife  Sa- 
rah, the.whok  of  my  eftate  during  her  natural  life, 
jihe  paying  my  debts,  and  after  her  deceafe,  I  give  the 
.  fame  to  my  lunfmen  James  Larabee,  and  to  the  male 
.heir  of  bis  body  lawfully  begotten  in  fee-tail»  viz.  to 
the.  male  heir  of  my  (aid  kinfman  James  Larabee,  by 
«£icce£on,  from  generation  to  generation  forever"r— 
pthit  faid  Natibaoiel.  was  £eized  at  the  date  of  the  will, 
.  Mtid  9t  the  time  of  his  death.    The  wife  furvived  the 
teftator  40  years ;  flie  alfo  furvived  faid  James  Lara^ 
bee,  fevcral  years,  and  died  ;  that  faid  James  had  two 
fons  only,  the  plaintiff^  and  defendant.     Upon  tbe 
death  ot  die  wife  faid  Sarah,  the  defendant  went  into 
jM>fieiBon  of  the  whole,  and  had  remained  in  ever 
fince.    The  defendant  demurred  to  the  evidence,  and 
the  plaintiff*  joined  the  demurrer. 

Judgment— That  the  evidence  is  fufficient ;  and 
that  the  plaintiff*  and  defendant  do  hold  in  manner 
and  proportion  as  fet  forth  in  the  plaintiff's  declara- 
tion, &c. 

An  biir^  is  whoever  by  the  laws  of  a  country,  hath 
:  light  to  inherit  or  fucceed  to  an  eftate  immediately 

upon  the  death  of  the  owner ;  and  is  different  as  the 
'law  varies  in  different  countries.  In  England,  the 
«ddeft  fon  fucceedsto  the  real  eftate  of  his  parent, 
1  &€••— he  is  the  heir :  In  cafe  there  is  no  fon,  then  all 

ihc  daughters  fucceed  to  thf  eftate  as  Go-parcenera<«~ 
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Atj  are  tfat  heir.  In  CattiiBdicut«  ail  the  GhiUm 
both  font  and  daughters^  fiicceod  to  the  cftote  iir  9* 
qua!  fluresi  evcq>t  the  cMeft  fon,  who  haih  a-dooU^ 
ftare.  HtrCf  therefore^  all  the  duldiea  conflfii^rte 
theheln  The^words  in  the^h  <<  To  my  kinfiMa 
«<  James  Larabeo^  »d  the  male  heir  of  his  body?-^ 
defi|nates  the  peTibn.Qr..  oerfons  to  take  of  the  male 
line,  la wfiillr  begotten  of  his  body  to  be  the  hin^^ 
that  by  law  had  right  to  inherit  or  fucceed  to  the  e& 
tMe  ot  hia  faid  kinfman  Jadie»-*-4n  exdtifion  ^ihe 
fetpales.  This  necefarily  includes  all  the  ibtis  of iib 
fa$d  kinfmao-r^nd  as  they  are  to  take  as  heir,  that  i% 
in  manner  and  proportion  as  his  kii^miin's  iioii 
would  take  his  eftate ',  and  that  is^wo'pairts  to  tbi 
•Meil  fon,  and  one  partto  the  youngeft, 

.  *  Jamcs"*Larahee*s  dymg  before  the  widow  of  Nai- 

thanie^  to  whom  the  eftate  was  given  for  life,  hath 

^  no  eiFe£t  to  prevent  the  eftate's  paffing  to  the  male 

heir  of  James**for  Tames  had  onlj  a  lifexftate,  and 

that  npon  condition'  he  furvived  the  widow-^lns  male 

I  heirs  took  by  force  of  the  will,  as  immediate  devifees 

I  ^ '  of  the  eftate,  after  the*  li^s  t>f  tl»s  widow^and  iSSt 

.  James  were^  fpent)  and  whenever  tet  Ctent  tttok 

.^.  place  the  eftate  vefted*  '    ^* 
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TapUflFwrylDans. 

CTIC^  of  ejeament  for  a  piece  of  had^  ddV 
cribed  in  the  declaration.      Plea-*-Not  gttfl? 

flue  to  the  court. 

•k 

One  Stanton  was  owner  of  the  land ;  the-,  do* 
fendant  had  an  execution  againflt  him— levied  ilm^ 
;  on  this  land  in  A.  J).  1784,  and  in  Sept  A.  D.  1784 
'  hadit  recorded  in  the  office  of  the  town  clefk»  sisd  w6k 
turned  it  to  die  office  of  the  county  clerk  from  wfaenca 
it  ifiued,  00  the  2d  of  Dec.  A.  D.  17919  and.eaufi^ 
it  to  be  recorded  there  on  the  26th  of  Sq»t  A.  O* 
1 792.  The.  plaintiff  attached  jthia  land  <^  the  gA^ 
Feb.  A.  D.  1791  foi  a  debt  due  to  him  from  kid 
Stantbnr^^^ot  judgment  and  execution  for  £udddM^ 
wd  kviod  tfaA««QQBdpn.ii^n  (kid  hnd  on  the^Stktnf 
0(\,  A.D.  1791— whicH  lev^  was  recorded  intb^ 


f^ 


town  dtrk's  office  on  Ae-  ad  (dS  Nav9  Av  D»  179I) 
aadin  the  office  of  the  couiitf^€«li  on  the  5  th  of 
Jan.  A*  D.  1792.  Iv  a^pe%TQd  that  the  pfaintiff 
Irgyr^Kat  the  defendant  had  kyiadAk  ffliecation  ujir 
on  this  lai^  and  that  it  waa  not  recordctd  in  Uie  -COunt 
ty  clerk's  office  when  he  attached  it* ;  •    ^ 

Judgment — That  the  defendant^!?  guilty  and  for 
the  plaintiff  to  recover.  / 

^  The  ftatute  is  pofitive,  that  the:executioDi  and  olt 
ficer^s  rettm>  mnft  be  lecorded  in  the  office  of  the 
clerk  of  the  coart  from  whence  it  iffiied.  yp  nri!^*'^A 
coaibleat  the  title  •«  but  tfais  was  not  done  by  the  d^ 
Sendant  until  months  after  the  phiiiitiff 's  title  .wa# 
perfeiSled.  There  appears  to  be  no  fraud  pra3iit4 
by  (he  plaintiff,  he  waa.  vigilant  in  ferpying  k;»  ^f^^^ 
but  there  appears  to  be  great  inattention  and  gro& 
iiegligcnce  pn  the  part  pfthe  defendant. 

^Samuel  Woodbridge  wrf  Robert  Winthrop. 

C^  C3RE  FACIAS  againft  faid  Winthrop  as  agent,  a  ganiihce  • 
O  feaor,  tfttftee,  «tc.  to  Jofcph  Woodbridge,  an  ^?«  ??^?^ 
aBfent  abfconding  debtor.  .  .       S^^K^ 

Plea  in  bar— That  faid  Jofcph  was  not  at  the  date  JlJSf^fSSa 
and  fervice  of  the  original  writ,  an  ad>fent  abfconding  afterward^ 
debtor  }  and  the  defendant  had  paid  and  delivered  to  that  he  U  not. 
MA  Tbfeph  all  the  cffcas  of  faid  Joftoh's'whichwtrc  Agamiihec 
in  his  hands  and  poffeffiom  .      .  f^u^S 

Plaintiff  replied— That  faid  Jofeph  was  defcribcdp^riS'*^^ 
JO  faid  original  writ  and  in  the  copy  left  with  the  de-  being  an  &b- 
fendant,  to  be  an  abfent  abiconding  debtori  bv  which  fcondtng  debt- 
lie  had  right  by  law  and  in  faa  did  appear  and  de-  ^  ^)l^ 
fend  £ud  Jofephj  his  principal  in  faid  caufe  ;  that  being  left  ui' 
die  defendant  having  in  his  hands  a  much  greater  Service. 
torn  than  was  due  to  the  plsnntiff,  iaid  Jofeph  infti^* 
tiited-a  Aiit  againft  him  for  ity  and  before  the  fpecial 
Aiperior  comrti  holden  at  New^London  in  July  A.  D. 
17899  recovered  judgment  for  the  fame  againft  the 
defendant,  at  wmch  time  the  defendant  moved  faid 
M^vit  for  a  ftsy  of  bid  JoSqph'a  «icctttion|  upon  the 


?5«  NEW-LONDOl^  COUNTY, 

ground  of  the  plaintiff^s  foreign  attachment  lyin^  ^ 
|;ainft  him  ;  upon  which  (aid  court  ordered  faid  eze'« 
cution  to  be  ftajred  undl  fatd  Jofeph  procured  an^ 
gave  to  the  defendant  a  gopd  bond  with  furcty  (ufii- 
cient  to  indemnify  bim  againft  faid  foreign  attach- 
ment* which  was  accordingly  done  before  laid  ezecu* 
tion  was  taken  out .  that'faid  Jofeph  was  a  bankrupt| 
and  the  defendant  eftopped  to  fay  that  faid  Jofeph 
was  not  an  abfent  abfconding  debtor,  upon  the  (cire 
facias. 

,  The  defendant  rejoinedi  traverfing  the  defendant's 
appearing  and'  taking  upon  him  the  defence  of  faid 
Jofeph  in  the  original  fuit,  as  attorney  to  him.  To 
\rhich  the  plaintiff  demurred. 

Jadgment-— That  tho  rejoinder  oC  the  defevkdaiH  k 
infufficiem.  -       ...i 

The  court  fuppofed  thiat  the  defendant  had  admit- 
ted  himfelf  to  be  liable  on  faid  foreign  attachment, 
by  moving  for  a  ftay  of  faid  Jofeph's   execution  oti 
that  account,  until   he'  was  mdemniiied   againft  it^ 
and  the  courts  granting  faid  motion  and  ordering  /aid 
execution  tobeftayed,  until  he  was  indemnified  by  fail 
Jofeph  againft  faid  foreign  attachment,  amounted  to 
a  confeffion  of  judgment  againft  himfelf  and  recog- 
nized by  the  court,  by  ordering  faid  execution  to  be 
ftayed  till  indemnified — ^whereby  he  was  eftopped  to 
plead  that  faid  Jofeph  was  not  an  abfent  abfconding 
debtor,  or  in  any  way  to  a/ail  himfelf  of  the  payment 
made  by  him  to  faid  Jofeph  under  tbefe  circupv* 
fiances  :  For  the  whole  ground  of  the  motion  and  of 
the  courts  order  upoii  it,  is  the  admiflion  of  the  de« 
fendant,  that  he  was  liable^  on  faid  foreign  attach^ 
ment;  for  if  faid  Jofeph  was  not  an  abfent  and  aln 
fconding  debtor,  at  the  time  the  copy  of  the  original 
writ  was  left  with  him  in  fervioe,  he  muft  have  known 
it  at  the  time  when  the  fpecial  fuperior  court  fat  ill 
July  A.  D.  1789,  and  that   waa  a  good  defence  for 
agamifliee  upon  a  fcire  fiicias,  and  fo  needed  not 
to  have  moved  the  court  for  a  fufpenfion  of  ^he 
cution. 
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.  71^9  judgment  was  reverfcdin  the  fupreme  court 
of  errorsi  in.  June  A.  1).  1794 — for  the  following 
i^afons. 

THERE  are  two  queftions  which  arife  on  thefe 
pleadings — ift.  Whether  Winthrpp,  the  garnifbecj 
had  a  right  to  plead  in  bar  of  the  fuit  againft  hini| 
that  Jofeph  Woodbridge,  the  defendant  in  the  origin 
nal  a^iionj  was  not  an  abfent  or  abfconding  debtor,  as, 
he  ha»  done,  and  if  foj  2d*  Whether  this  is  a  goo4 
defence. 

\  As  to  the  firft  point,  it  may  belaid  down  as  a  gen- 
eral rulci  that  what  may  be  pleaded  to  the  origiiiial 
'a2iibn  cannot  regularly  pe  pleaded  to  the  fcire  facias. 
And  it  may  alfo  be  admitted,  that  the  defendant  in 
nUbmMf^ttik  aAioa  m^hc  iiimielf  have  taken  advan- 
tage of  themifdefcription  in  queftion,by  way  of  afaalie*- 
m^t,  and- if  he  ihpuld  wave  this  advantage  and  plead 
to  the  merits,  he  would  afterwards  be  eftopped  to  fay 
fi^  was  not  an  abfent  or  abfconding  debtor.  But  it 
cannot  be  admitted  that  the  garn]ihee,by  force  of  the 
StM\p^^%  entitled  an  z&  for  the  recovery  of  debts  out 
jpfihe  eftate  or  efie£ts  of  abfent  or  abfconding  debt-  - 
pjs^  his  principal  not  being  in  fa£l  an  abfent  or  ab^ 
Iconding  debtor,  might,  as  attorney  created  by  the 
faid  ilatute  have  t;  ken  advantage  of  the  fame'mif- 
defcription,  for  his  right  of  appearing  and  defending 
in  the  fuit  refts  wholly  on  this  ground,  that  he  is  in 
truth  the  faCtor,  agent  or  trufiee  of  the  defendant^ 
feeing  an  abfent  or  abfconding  debtor,  and  if  the  de- 
fendant be  not  in  fad  an  abfent  or  abfconding  dthtl 
OTf  no  power  is  given  to  the  garnifhee  by  the  fiatute 
as  at|orney  in  the  cafe  ;  anc)  if  he  ihould  appear  ancl 
plead  in  abatement  of  the  fuit,  that  the  defendant 
w^s  not  an  iibfent  or  abfconding  debtor,  he  would  afr 
ijame  a  fa£l,  which  if  true,  would  deftroy  his  own  ex- 
iftence  as  an  attorney,  and  evince  that  he  had  no  bu- 
Cnefs  to  internneddle  in  the  cafe. 

But  further,  if  it  ihould  be  admitted,  that  he  had 
rig^  to  appear  and  to  plead  to  this:  fafi  in  abate* 
ment  and  he  Ihould  neg]c£l  to  do  it,  and  plead  .to  the 
meritSy  ftiU  as  this  defence  refpcAs  Ul  principal 
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merely, hit priiwqMlosljwnild be  komdhf  ft^and 
in  dut  cafe  he  alone  would  be  eftoppcd  Co  ftj  be 
waft  not  an  abfent  abfconding  debtor,  for  the  detenae 
of  the  attorney  would  be  contemplated  in  the  iame 
light  as  if  it  had  been  made  hr  the  principal  himfelf 
aAually  preient  in  court,  and  eonid  no  more  prqi^ 
dice  his  future  defence  aa  gamiihee ;  but  dearly,  if 
fuch  defence  had  been  made  by  die  principal  hia* 
felfprefent  in  court,  it  would  be  umcafonable  that 
the  gamifliee,  fliould  by  fuch  defence  over  which  he 
had  no  control,  be  eftopped  to  plead  the  hdt  to  the 
fcire  facias,  if  it  would  make  him  a  good  defence* 

He  ought  not  indeed  to  be  allowed  to  plead  any 
matter  which  goes  to  (hew  that  the  plaintm  in  die 
originala£Uon,  hadno  juft  demand  againft  the  de- 
fendant, or  that  the  judgment  ou^ht  iit  any  maimer 
to  be  altered  or  varied.  Yet  if  the  Sift,  diat  die 
original  debtor  was  not  an  abfent  or  abfconding  debt- 
or, would  afford  a  good  defence  againft  the  tare  fii- 
cias  by  the  ftatute,  the  gamiihee  ought  to  be  allowed 
to  plead  it,  upon  either  principle  of  the  fonqgoii^fea^ 
fonin^ ;  as  his  defence  refts  upon  the  pwwiBom  odT 
the  ftltute,  and  is  totally  dtftinft  from  the  defence  ia 
die  original  a£lion,  neither  the  fubjeft  nor  the  par* 
ties  being  the  fame. 

As  to  die  fecond  point,  Wh«dier  die  pUadiat  tlie 
defendant  in  the  original  a^on  was  not  an  abfent  or 
abfconding  debtor  l^  a  good  defence  againft  a  (cm 
facias,  as  it  is  pleaded,  tl^re  can  be  litde  doub^  for 
it  ftands  confefied  upon  the  ideadii^s  to  be  a  U&^ 
though  the  plainti£Fin  his  reply  endearors  to  SfoidU, 
by  frying  that  the  i^€t  couM  not  now  be  called  in 
queftion.  But  if  the  foregoing  reafoning  be  condufiYe, 
the  fa^  is  well  pleaded,  and  confequendy  it  appears 
that  the  defendant  in  the  original  a^on  was  not  an 
abfent  or  abfconding  debtor,  this  being  fo,  the  tSk8t» 
of  the  original  defendant,  in  his,  the  gamiihee's  hands 
were  not  liable  and  fubje A  to  execution,granCBd  upon 
the  judgment  in  faid  adlion,  for  by  the  ezpie&wiinlu 
of  the  ftatute,  they  are  liable  and  hidden,  faljeA  to 
fuch  execution  onljr,  in  cafe^^e  defendant  in  the  o« 
riginal  a^ion  was  an  abfent  <fr  abfconding  debtor. 
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Points  of  Law^  adjudged, 

AND  » 

Riiles  of  Pradice, 


IN  order  to, render  this  puUkatim  mort 
M^ful^  I  have  thought  proper  tofubjoinfor  the  pah 
i^i  of  ftudents  ami  young  pra&itimers'  in  the  law^ 
t  tertain  Uno  points  ivhicb  have  been  fettled  and  ad* 
-  'Judged;  a  pari  (f  which  do  net  fall  vntbin  the  time         ^  . 
^  of  the  preceding  reportsl     Alfo  certain  rules  cf  prom  *  ^^v 
'ceeding  and  pra6lice^  adopted  and  eJlabHfhed  in  th% 
Sttperior  Court: 


a 


''f>^ 


AN  t€t\on  at  law,  lies*  in  this  ftate,  i|i  favour  of 
aft  endorfec  of  a  note  in  his  own  name,  which 
was  executed  and  endorfed  in  another  ftafiei  where 
by  law  fach  note  is  ncgociable. 

An  tA\6n  of  the  cafe  lies  in  favour  of  an  aflignee  ^  ^  ^  Jl  /^.n^  i 

ef  a  note»^  or  bond,  for  valuaWe-confideration,  againft  ^*>^ 

the  promifor  or  obligor,  where  the  promifee  or  ob-  iL  ^.^^  ia^^f 

iigee   IB  bankrupt,  and  the  promifor  has  had  notice  jC 

t>f  the  aflfgnment  and  of  the  bankruptcy  of  the  pr<^ph-  ddg(r 

ifcc,  before  payment  made  to  the  promifee,  or  a  ^^  t 

Afchtfge  obtained  fron  him  ;  fuch  payment  or  dif-  ^yi<^^r(  ^^^'^ 

charge  notwhiiftanding,  npon  the  fame  grounds  that  /^.r^d^t^^  f  ^    '^ 

«  futt  in  chancery,'has  heretofore  been  fuflained*  v...w^-r               , 
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Where  a  fpecialty  is  deftroyed  or  loft  by  accident 
or  misfortune^  or  has  unfairly  got  into  the  pofleflioii 
of  the  adverfe  party »  the  obligor  or  promUor ;  the 
plaintiff  may  bring  his  a<^ion  and  declare  upon  it» 
and  fet  forth  the  deilrudion  or  lofs  of  it,  or  t  .at  it 
has  got  into  the  hands  of  the  defendant,  as  the  cafe 
may  be  ;  and  the  plaintiff  will  be  excufed  from  pro- 
ducing It  on  oyer,  and  will  be  permitted  to  prove  the 
lofs  of  it  or  that  it  is  in  the  defendant's  pofleffioa  : 
And  alfo  to  prove  the  execution  and  tenor  of  it,  by  a 
copy  or  by  parole  evidence. 

A  debt  which  is  afligired  for  a  valuable  conGdera- 
tion,  is  not  afterwards  any  part  of  the  effe£ts  of  the 
aiiignor,  in  the  hands  of  the  debtor,  and  is  not  liable 
to  be  taken  by  the  creditors  of  the  affignor,  by  a  for« 
eign  attachment. 

A  general  a£lion  of  indebitatus  aflumpfit}  will  not 
lie,  for  a  midake  in  a  fettlement,  or  where  the  plain- 
tiff relies  on  fpecial  circumftances  to  make  out  his 
cafe  I  but  the  action  muft  be  fpecial,  fettiog  forth  the 
particular  grounds  of  his  demand. 

In  an  a£iion  upon  a  bond  with  a  condition,  \t\s  not 
ncccfTary  that  the  plaintiff  fliould  fet  forth  or  declare 
upon  the  condition  of  the  bond,  for  that  is  for  the 
benefit  of  the  defendant,  and  may  be  introduced  in  the 
pleadings. 

Where  an  a£tion  is  commenced  by  an  attachment 
to  fecure  the  debt  by  attaching  property,  and  by  rea* 
fon  of  fome  defeft  in  the  fervice,  the  property  is  not 
holden  ;  or  where  there  happens  to  be  fome  fatal  dc- 
feft  in  the  plaintiff's  writ  or  declaration,  which  is 
not  amendable  •,  whereby  his  fuit  muft  fail  ;  in  ei- 
ther of  the  above  cafes,  the  plaintiff  may  tnftitate  a 
fecond  adlion  for  the  fame  caufe,  before  the  court  ar* 
rives  in  which  the  fir  ft  can  be  withdrawn  )  and  the 
latter  will  not  be  conGdered  as  being  brought  for  vex- 
ation, nor  abate  by  reafon  of  the  pendeacy  of  the  firft; 
provided  the  firft  is  not  appeared  in,  or  is  withdrawn 
as  foon  as  it  can  be  done. 
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An  zdtion  of  debt  will  not  lie  upon  a  judgment  l>ebt  on  judg- 
rendcred  in  this  ftate,  where  both  the  parties  are  liv-  ^^'"J J^'"  ?&c. 
ing  i  unlefs  it  be  for  the  purpofe  of  fecuring  property 
to  fatisfy  the  judgment  which  could  not  othcrways 
be  done  ;  as  where  the  debtor  is  become  bankrupt 
and  abfconded,  and  left  debts  due  to  him  or  other 
property  in  the  hands  of  his  agent,  &c.  which  cannot 
be  taken  hold  of,  but  by  foreign  attachment ;  or  for 
fome  other  end,  which  the  plaintiff  cannot  avail  him- 
fclf  of  without,  by  his  execution. 

A  writ  of  error  is  not  a  fuperfedeas  of  an  exccu-  Of  bond*  on 
tion,  unlefs  bonds  are  given  at  the  time  of  praying  it  writs  of  error 
outagrcfafele  to  the  ftatute.     Nor  will  it  then  be  a  «>d:«pi<^^i^ 
fnperfedeas  to  (lay  proceedings,  where  the  execution 
has  been  levied. 

The  plaintiff's  own  bond,  is  no  fecurity  in  con- 
templation of  law,  upon  a  writ  of  replevin. 

A  writ  of  attachment  fenced  as  a  fummons  by  read-  Service  oj[  an 
ing  or  leaving  a  copy  at  the  defendant's  ufual  place  attachmeitf 
of  abode,  without  attaching   either  the   property  or  f^^^  '^^ 
perfon  of  the  defendant,  is  fufficient  fervice  to  hold 
him  to  trial. 

A  bond  given  at  the  praying  out  of  a  writ  in  fa-  Bonds  for  prof- 
vour  of  a  plaintiff,  who  is  not  an  inhabitant  of  this  ^itKin'^thr 
ftate,  or  is  unable  to  refpond  the  coft,  for  the  profe-  ftatute  of  Hmi- 
cution  of  the  a£lion  ;  is   not  within  the  limitation  of  tation,  kc. 
twelve  months  prefcrlbed  by   the  ftatute  concerning 
bail,  to  fuits  brought  on  bail  bonds  to  the  {lieriff,or 
fpecial  bail  given  in  court  to  the  aftion. 

Wken  Caufes  mufi  he  entered. 

All  writs  and  petitions  returnable  to  the  fuperior 
court,  mull  be  returned  to  the  clerk,  before  the  fcc- 
ond  opening  of  the  court. 

By  ftatute,  all  appeals  from  the  county,  city  and 
probate  courts  muft  be  entered  in  the  docket  of  the 
fuperior  court  before  the  fecond  opening  of  faid  court. 
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Stnd  not  after,^nlefs  the  appellant  pays  down  the  coft 
arifen  in  the  allien  to  that  time,  to  the  appellee,  then 
he  may  enter  his  afiion  any  time  before  the  jury  are 
difmifl*ed.  And  in  cafe  the  appellant  doth  not  enter 
iaidcaufe  before  the  jury  are  difmifled,  the  appellee 
may  enter  it,  if  it  be  an  appeal  from  the  county  court, 
and  have  the  judgment  of  the  court  below  affirmed 
with  additional  coft. 

^  Andl>y  the  court,  no  appeal  may  be  received  and 
entered  in  the  docket  by  the  clerk,  unlefs  the  copies  of 
the  cafe,  certified  by  the  clerk  of  the  court  appealed 
from,  is  delivered  to  him.  This  rule  extends  to  aU 
cafes  to  be  entered  upon  granting  o£  new  triaist  ^ 
Onrererfals  by  error. 

TVmf  {/  Pleading. 

All  original  pleas  in  abatement  made  in  the  fope- 
tior  court  in  civil  adiions  are  to  be  made  and  deliver- 
ed to  the  adverfe  party  or  his^  attorney,  if  prefent,  if 
not,  to  the  clerk  of  the  court  by  the  opening  of  the 
court  in  the  afternoon  of  the  fecpnd  day  of  thcfc&on. 

^AU  other  pleas,  as  a  demurrer  to  the  dedatation, 
general  iflue,  or  ipecial  plea  in  bar,  are  to  be  made 
and  delivered,  as  aforefaid,  by  the  opening  of  the 
court  in  the  rooming  of  the  third  day,  in  all  the  coun- 
ties  where  the  term  is  but  one  week  ;  and  by  the 
opening  of  the  court  in  the  morning  of  the  fourth  day 
of  the  fefiion  where  the  term  is  more  than  one  week. 
And  the  rule  is  the  fame,  with  refpe£l  to  altering 
pleas  which  come  up  from  the  county  and  city  coorts 
by  appeal. 

When  a  defendant  appeals  from  a  judgment  of  the 
county  or  city  court,  upon  a  plea  in  abatement,  he 
rauft  abide  by  his  ple^  in  abatenieot  exhibited  belev, 
without  alteration  or  amendment.  For  if  he  fails  to 
make  good  his  plea,  he  will  be  fubjcfted  to  the  coA  ; 
and  it  has  been  determined,  that  where  the  plaintiff 
appeals  from  a  judgment  on  pleas  in  abatement»  th^ 
defendant  may  not  alter  his  plea  in  abatement. 
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Concerning  AmmdminU. 

By  fiatute,  if  the  plaintiff's  writ  abates,  upon  pay- 
xcttwt  of  coft,  he  firall  have  liberty  to  amend  it. 

By  the  court,  the  plaintiff  before  plea  pleaded,  may 
admit  his  writ  to  abate,  and  upon  motion,  be  allowed 
upon  payment  of  coft,  to  amend  it. 

By  ftfltute,  whenfoever  a  party  (hall  fuppofe  tha# 
he  has  miffed  his  plea,  which  would  have  faved  him 
in  his  juft  caufe ',  h«  (hall  have  liberty  to  alter  hie 
plea ;  and  reafonable  time  (hall  be  allowed  to  the  ad« 
verfe'party  to  make  anfwer  thereto  \  and  if  faid  new 
plea  be  found  infufiicient  for  juRifying  him,  reafona* 
ble  fatisfa£):ion  (hall  be  awarded  to  the  other  party,  by 
the  court,  for  the  delay,  &c. 

By  the  court,  liberty  may  be  given  to  a  party  to  al<* 
ter  his  plea,  at  any  time  in  the  cotxtfe  of  the  trialy 
where  it  appears  he  has  miffed  it. 

And  by  a  late  ftatute,  the  courts  of  lav  and  cban* 
eery  are  authorifed  to  permit  the  parties  refpeftively, 
at  9ny  time,  to  amend  any  defe£i,  miftake  or  infor- 
mality, in  die  writ,  declaration,  pleadings  or  other 
parts  of  the  record,  in  civil  caufes  pending  before 
them,  jj|K)n  payment  of  the  lawful  coft  to  the  other 
party,  ik  the  di(cretion  of  the  court. 

By  the  cottrt,  the  allowing  of  the  amendment  and    . 
whether  coft  Qiall  be  paid  or  not>  are  both  at  the  di(«  ^ 
cretiQii  of  the  court. 

And,  that  where  the  amendment  moved  for,  if  per- 
mitted, would  alter  the  nature  of  the  afiion,  and  make 
a  new  writ  or  declaration,  k  canQoi(he  ^permitted  } 
not  being  within  the  meanii^  ol  tfie  ftatute }  and 
would  require  twelve  days  notice. 

If  a  caufe  is^cntered  in  the  docket^  as  conMng  here 
by  appeal,  and  upon  view  of  it  is  not  appealable  ;  the 
court  will  iff  officio  difmifs  itj  though  no  plea  in  abate* 
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ment  is  offered  ;  but  in  fuch  cafe,  no  coft  is  taxed  foff 

either  party. 

If  an  appeal  abates  becaufe  the  damages  demanded 
do  not  exceed  feventv  dollars,  it  cannot  be  a^mended 
by  increafingthe  fum  demanded,  although  both  parties 
agree  to  it.  For  it  not  being  appealable  when  in  the 
cpunty  court,  it  is  not  regularly  bdfore  this  court,  and 
the  agreement  of  the  parties  cannot  alter  the  law. 

If  the  defendant  juftifies  upon  a  plea  of  title,  in  aa 
adion  of  trefpafs,  brought  before  a  juftice  he  muft  a- 
bide  by  his  plea  of  title  ;  and  may  not  refort  to  any 
other  defence. 

Of  Appeals  in  certain  cafes. 

An  appeal  lies  from  a  judgment  by  default  Suid  a 
hearing  in  damages,  but  the  defendant  can  make  no 
other  defence. 

An  appeal  lies  for  a  defendant,  from  a  judgment 
againft  him,  upon  nihil  dicit  /  and  be  may  plead  and 
defend  before  the'court  appealed  to. 

An  appeal  lies  from  a  judgment  upon  a  note  for 
money  only  although  it  hath  two  fubfcribing  witnefles, 
if  one  is  dead  or  become  interefted,  for  it  cannot  be 
vouched  by  two  witnefles. 

An  iflae  it  to  In  all  pleas  of  abatement,  an  iflue  in  law  or  in  fad 
W  Joined.  ought  to  be  joined,  and  where  the  court  detemoine 
the  plea  to  be  infufficient ;  the  judgment  is,  that  tlie 
defendant  (hall  aofwer  over  to  the  adion.  But  if  the 
;ffli^-^cjpjl^fil|  f^  ^hts jiiryr  atnd  they  find  againftthc 
defendant,  thie  jury  aflefs  damages,  for  the  pkindff* 

Of  rofcrtand       ^^^^  aftton  brouj^t  on  a  fpecialty,  or  where  a 

oT^.  party  fets  forth  his  title  fpecially,  by  certain  deeds  and 

conveyances,  it  is  not  neceflary  to  alledge  a  profert  of 

them,  yet  oyer  muft  be  given  of  them,  if  aflccd  for, 

unlefs  cxcufed  for  reafons  aUedged  in  the  declaration 
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•r  plea.     And  the  rule  is  the  fame  in  chancery  as  at 
law,  withrefpe£t  to  craving  and  giving  of  oyer. 

Where  fpecial  bail  is  given,  and  the  judgment  is  in  Special  bail 
favour  of  the  defendant ;  which  afterwards  is  rcvcrf-  «*oncratod. 
cd  upon  a  writ  of  error,  and  the  plaintiff  eventually 
recovers  judgment  againft  the  defendant  in  faid  fuit     « 
for  his  damages  and  coft  ;  the  fpecial  bail  is  exonera- 
ted. 

Of  Pleas  and  Phading. 

A  judgment  upon  demurrer,  either  general  or  fpe* 
cial  is  final  in  a  caufe  at  law ;  yet  the  defendant  upon 
motidn  may  be  heard  in  damages,  as  in  cafe  of  a  de- 
fault. 

A  demurrer  runs  back  through  the  whole  record, 
and  judgment  will  be  according  to  the  right  of  the 
caufe  oB  the  whole  record. 

Matters  of  form,  as  duplicity,  &c.  cannot  be  taken 
advantage  of  under  a  general  demurrer,  but  muft  be 
fpecially  pointed  out,  and  excepted  to. 

Regularly  in  pleading  the  defendant  muft  confefs 
and  avoid  of  juftify  the  charge  brought  againft  him, 
or  traverfe  and  deny  it. 

When  all  the  allegations  in  a  declaration  or  plea 
are  traverfed  or  denied,  there  is  a  complete  iffue  -,  and 
it  is  proper  for  the  party  taking  the  traverfe  to  put 
hhnfelf  on  the  country.  But  where  only  a  part  of 
the  allegations  are  traverfed  ;  or  new  matter  is  in- 
troduced \  the  plea  muft  conclude  with  a  verification^ 
that  4^e  adverfe  party  may  have  an  opportunity,  to 
anfwer  over  to  the  new  matter,  demur,  or  join  in 
the  traverfe. 

The  traverfe  muft  be  taken  to  fome  material  point 
in  the  declaration  or  plea,  UkAch  being  found  either 
way  will  put  an  end  to  the  'caufe  ;  or  it  will  be  ill 
upon  a  demurrer. 
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Regularly  there  cannot  be  a  travcrfe  upon  a  tra« 
verfe,  for  that  would  tend  to  cndleflfnefs  in  pleading  j 
yet  where  the  defendant  fets  forth  in  his  plea  fubftan- 
tial  matter*  if  true,  to  bar  the  plaintiff  of  hts  aftion, 
and  concludes  with  a  traverfe  of  fome  immaterial  part 
of  the  declaration  $  the  plaintiff  in  his  reply  may  tra* 
verfe  the  fubftantial  parts  of  the  plea,  without  noci* 
cing  the  immaterial  traverfe.  This  is  not  a  traverfe 
upon  a  traverfe  in  the  fenfe  of  the  rulej  although  it 
is  a  traverfe  after  a  traverfe. 

Whenever  the  defendant  in  his  plea  in  bar,  ftates 
the  plaintiff's  cafe  to  be  diierenti  from  what  it  is  al- 
ledged  to  be  in  the  declaration,  he  nrnft  cgocladg 
widi^  traverfe  of  the  declaration.  The  fame  rek 
applies  to  the  other  parts  of  pleading. 

In  an  a6iion  of  trefpafs,  which  charges  the  defend* 
•nt  generally,  and  the  defendant  juftifxes  at  a  partic* 
ular  time  and  place,  he  mud  plead  that  he  is  not  guil* 
ty  at  any  other  time  and  place.  But  where  the  a£^ioii 
is  fpecial  for  a  trefpafs  committed  at  a  certain  time 
and  place,  and  he  juftifies  at  the  particular  time  and 
place  alledged,  he  need  only  aver  that  it  is  tiic  fame 
trefpafs  complained  of  and  not  diverfe. 

Duplicity  in  pleading,  doth  not  confift  in  the  length 
of  a  declaration  or  plea,  nor  in  the  multiplicity  of  die 
fa£ts  alledged  ;  provided  they  are  neceffary  to  make 
out  the  point  of  the  adion,  defence  or  juftification; 
but  in  letting  forth  different  and  diftind  caufes  of 
uStion,  or  points  of  juftification  and  defence. 

A  departure  in  pleading  is  where  the  pbintiff  in 
his  replication,  reforts  to  and  fets  up  a  different 
ground  or  caufe  of  a£tion  from  that  laid  in  his  decl»« 
ration ;  or  where  the  defendant  in  his  rejoinder,  de- 
parts from  the  ground  taken  in  his  plea,  and  aliedges 
new  matter  which  doth  not  fortify  the  plea  in  bar* 

Conarning  Evidence. 

Pcrfons  who  have  been  convided  of  any  infamous 


r\ 
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crime,  as  arfon,  forgery,  burglary,  perjury,  theft,  &c. 
are  excluded  from  teftifying.  Alfo  all  profefled  athe-* 
ifts  who  dilbelieve  the  being  of  a  God,  and  his  moral 
govermnent. 


^ 


Perfons  interefted  in  the  queftion  of  fa£l:  in  iflue^  ^ 
and  in  the  event  of  the  fnit,  are  excluded  from  being 
.  witnefles^— hufbands  and  wives  cannot  be  witncfts 
for,  or  againft  each  other,  except  in  cafes  of  perfonaf 
abufe  offered  by  one  to  the  other. 

The  intereft  of  a  witnefs  may  be  proved  in  either 
of  the  following  ways,  viz.  by  witneffes  or  by  writings 
which  ihow  and  evince  hil  intereft.  Or  adly,  by 
examining  the  w.unefs  upon  the  voire  dire  oath — or 
•by  examining  him  touching  his  intereft  under  the 
witneffes  oath.  The  party  objefiing  may  ele€t  either 
of  thefe  methods  to  prove  an  intereft )  but  is  confined 
to  the  one  which  he  eleAs* 

If  a  witnefs  has  given  a  difcharge  of  his  intereft^ 
to  the  party  objc£ting  againft  him  ;  and  he  refiifes 
to  produce  it^  parole  evidence  will  be  admitted  to 
prove  it. 

Or  where  a  difcharge  is_  tendered 
nefs,tothc  party  o5jB£Hng,__and_he 
ceivejt^jipoii  ItsDCing  lodged  with_jhfi. 
court|lortEc  ufe  ofj^t^^rtj^  the  witnefs  will  be    ^ 
adnutteS^ 

If  a  deed  or  other  inftrument  in  t^riting,  whieh 
hath  fubfcribing  witneffes,  is  denied,  other  evidence 
will  not  be  received  to  prove  the  execution  of  it,  if 
thofe  witneffes  may  be  had,  without  producing  them ; 
except  proof  of  what  the  party  himfelf  has  confeffed. 

Bills  of  exception  to  evidence,  are  to  be  notified  in  3^^  ^^  ^^^^^ 
court  at  the  time  of  deciding  upon  theobjediion,  and  tlons.     - 
reduced  to  writing  in  form,  and  prefented  to  the 
court  or  prefiding  judge,  within  twenty-foUr  hours, 
after  the  verdi£t  is  accepted  add  recorded ;  and  in 
.A  a  a  a 
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trials  to  the  court  they  muft  be  presented  as  aforefiud 

'  within   twenty-four   hours  after  judgment  i&  given  ^ 

excluCve  of  Sabbath-day,  or  they  will  not  be  receiTcd. 


-to 


A  demurrer  to  evidence  is  allowed,  where  the  cvi^ 

J      '^  clBcnM^^    dence  is  in  writing,  and  is  taken  to  the  evidence  of 

^  ^^i^JL^  •/tp9[     the  plaintitfi  before  any  is  introduced  on  the  part  of 

^^  ^^       the   defendant,  and  admits  all  the  fa^is  and   infer* 

ences  of  fa£l,  which  a  .jury  might  make  \  and  fob- 

raits  to «the  court  the  quedion  of  law  arifing  o«t   of 

^^0^  ^        the  evidence.     And  the  fame  rule  holds  with  refped 

'  ^^        to  the  phintiflF's  demurring  to  the  defendant's  evi- 

-^''''^  dence. 

When  a  demurrer  to  evidence  U  properly  taken, 
the  adverfe  party  mud  join  the  demurrer ':— and  tbe 
jury  will  be  difchatged  from  the  caufe  \  after  a^leffiag 
the  damaji^cs  provifionally,  in  cafe  the  patties  defire 
it.  Otherwife  the  court,  if  the  plaintiff  recoven 
will  aflcfs  the  damages. 

Of  hall  Challenges  to  the  jury  are  either  principal  chall^n- 

u>  tL^ryf"  g^s.  or  to  the  favour.  A  principal  diaiienge  is  a  pe- 
remptory exception  which  utterly  difquali&es  the  jtt* 
ryman  to  try  the  caufe — as  his  being  fo  near  related 
to  one^of  the  parties  that  the  law  forbids  his  judging 
between  them — his  being  interefted  in  the  queftion 
or  in  tlfe  even;  of  the  fuit — his  having  heard  the  caufe 
from  either  of  the  parties  or  th%ir  agents-— or  having 
given  his  opinion  in  the  caufe — and  his  being  infa- 
mous and  by  judgment  of  law  difabled  to  be  a  juryman^ 
or  otherways  by  law  difqualiiied* 

Challenges  to  the  favour  are  fuch  exceptions  as  the 
parties  may  make  or  not,  if  they  are  waved  at  the 
proper  time  of  taking  them,  the  verdift  will  be  good, 
and  the  party  foreclofed,  moving  them  in  arreft  of 
judgment. 


Jury  entitled 
to  thf 'r  fees, 


If  the  jury  are  impannelled  and  -fwom  in  a  caufe, 
and  the  d(  obrat»on  aiid  pleadiJigs  are  read,  the  i-iry 
arc  entitlt'l  to  th^i:  fees  ;  a  .houjjh  the  cauf:  i-^  w'^th- 
drawn,  nou-iiHted  or  difmifledji  immediately  afiei. 


rs 
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A  platntifFmay  not  withdraw  his  aftion,  or  be  non-  '^'hen  aa  ac- 
Suited,  after  the  jury  have  delivered  their  vcrdift  into '*^j^^^*^ 
the  hands  of  the  clerk,  if  the  court  accepts  the  ver- 
AiQ, ;  but  he  may  withdraw,  while  the  verdict  is  in 
the  hands  of  the  officer  who  attends  the  jury,  as  it  is 
paffing  from  the  foreman  of  the  jury  to  the  cierk  $ 
or  in  cafe  the  court  return  the  jury  to  a  fecond,  or 
third  consideration,  he  may  withdraw  in  like  manner^ 
before  t!ie  fccond  or  third  verdid,  is  delivered  into 
the  hands  of  the  clerk. 

'But  one  council  of  a  fide  is  allowed  uponamotxoni 
without  fpecial  liberty  from  the  court. 

"• 

No  interruption  may  be  given  to  a  judpfc   while 
giving  his  opinion  in  court  y  upon  any  queition  fub-  ^°^  miftakei 
mitted  to  the  court  for  decifion  5  by  the  parties  or  *"e  tTbfrc"<£. 
<ounci]  of  either  fide  ;  but  when  the  judge  is  through,  fica. 
if  any  thing  has  been  omitted,  or  mifapprehended  } 
aipon  application  to  the  court  liberty  will  be  giveu  to 
the  party  to  rectify  it. 

No  interruption  may  be  given  to  the  council,  while 
arguing  in  his  turn,  by  the  other  fide ;  unlefs  he  mif- 
tates  the  evidence  or  the  law,  in  that  cafe,  application 
is  to  be  made  to  the  court  to  have  the  miilake  fet  right. 

In  trials,  the  party  who  is  to  prove  the  affirmative  j^^^^^  of  pro- 
of an  iflue,  goes  forward  in  the  iiitrodu£tion  of  his  cccding  on  tri- 
cvidences  ;  and  the  wttnefies  are  to  relate  what  they  9h, 
4cnow,  refpefting  it,  then  he  that  produced  them  hatt 
right  firft  to  interrogate  them  ;  after  he  is  through ;  - 
the  adverfe  party,  is  to  crofs  examine  them ;  in  doing 
•of  which  the  queftions  on  both  fides,  are  to  be  fairly 
put,  and  diftindly  anfwered  by  the  wntnefs,  without 
any  interruption  or  fuggeftions,  from  either  party. 

Under  the  plea  of  non-aflumpfit,  to  an  a£tion  upon  ^ 
an  exprefs  promife ;  it  hi^th  been  adjudged,  that  pay-  j^lJ^c  given  m 
ment  can|;fot  be  given  in  evidence  to  defeat  the  a£lion ;  evidence  on 
although  in  an  adion  upon  an  implied  promife,it  may.  ^^^  P^^*  ^  ^ 
For  payment  admits   an   exf  refs  promife,  but  cxtin-  "^""^  cxw^fs' 
jguifhes  an  implied  one.  promiic. 
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All  morions  in  arreft  are  to  be  notified  in  court  up- 
>rrc<.  "*  ^^  ^^  vcrdidl's being  accepted  and  recorded,and redu* 
ced  to  writing  and  delivered  to  the  adverfe  party,  or 
lodged  with  the  clerk,  within  twenty-four  hoars  after 
the  verdifi  is  accepted,  exclufive  of  Sabbath-day,  when, 
there  are  twenty«-four  hours,  before  the  rifing  of  tbe 
court ;  if  there  are  not,  it  mud  be  delivered  in,,  be^ 
fore  the  court  rifes. 

Wlien  judgment  is  arretted,  for  infuflSciency  of  the 
declaration,  no  coft  is  allowed  or  taxed  for  either 
party. 

R    Ic  acr  Wlien  the  Judgment  is  arrcfted  for  the  imiB^eri- 

•  aUiy  of  the  iffue,  a  repleader  is  ordered  if  formifbe- 

haviour  of  the  party,  or  for  a  defef^  or  any  mifcon*- 

dud,  in  any  ot  tbe  jurors,  a  trial  by  another  jury  is 

ordered. 


The  ifluf  muft  Every  iflue  joined  to  the  court  or  jury,  mult  be 
be  found  !n  found  affirmatively  or  negatively,  in  the  terms  of  it  i 
rh^X'oVLc'^-  ^^^}^  ^^  "^^  fufficient  for  them  to  fay,  that  they  find 
urcif.  ^he  iflue  for  the  plaintiii  or  defendant  $  nor  that  they 

£nd  all  the  material  fa£ls  to  be  true. 


.  .  And  where  an  immaterial  ifliie  is  put  to  the  courts 

an  immatc^    ^^^7  ^'^^^  ^"^  ^^^  f^Gt^  in  ifliic  as  abovc,  and  give  jadg^ 
jfTue.  ment  according  to  law  upon  the  whole  record. 

Where  upon  the  whole  record  it  appears  that 
judgment  ought  to  be  for  the  plaintiff,  notwithftand- 
ing  there  is  a  verdiA  for  the  defendant,  the  comrt  will 
give  judgment  according  to  the  right  of  the  caufe. 

During  the  feflion  of  the  court,  the  records  and 
Amendment  of  :judgment8  of  that  term,  are  in  the  power  of  the  coiut$ 
thcrecor  ,^^^  ^^^  errors,  mifprifons,  or  miftakes  of  the  clerk  in 

the  records,  may  be  corred):ed,  or  amended  by  the 
court ;  but  after  the  term  is  ended,  the  court  have  no 
power  over  them,  to  correft  or  amend  ;  tnlefi  there 
fftrp  fpme  irritten  documents  or  minutes,  to  amend  by^ 
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It  is  not  allowable  for  the  officer  who  attends  the  Conftiblc  o«t 
jury,  to  be  prcfent  in  the  room  with  the  jury,  while  J^*^^***^^ 
they  are- deliberating  upon  the  caufe  under  their  con-  '^^* 
Gderation;   nor   to  have  any  comnHmication   with 
them,  or  they  with  him ;  relative  to  the  merits  of  the 
caufe. 

Of  New  Trials. 

Bv  the  granting  of  a  new  trial  at  large,  in  a  caufe, 
the  force  and  efieA  of  the  judgment,  is  entirely  re- 
moved. 

The  defign  of  granting  new  trials,  is  the  advance* 
ment  of  juilice  ;  and  they  are  granted,  upon  new  ev- 
idence, for  mifpleading,  and  for  other  reafonable 
caufe. 

The  petitioner  muft  fet  forth  a  (late  of  the  cafe,and 
of  the  former  evidence^  when  thy  n^y  *r\iA  \^  aiked 
for  on  the  ground  of  new  evidence  ^  alio  tne  new  ev- 


idence, and  who  the  yjtpeflK   are,  yid  the  realons 

'  not  the  cyidei] 
witTiefles  not  named  in  tne  petition,  may  teftify  lo 


why  he  had  riot  ttie  gy^gpc^-^Qi:  «i^f  ^]^\  «  although 


thole  points  which  others  named  in  the  petition  are 
adduced  to  prove  ;  and  it  muft  appear,  that  the  new 
evidence  is  material,  legal,  and  not  known  of  at  the 
trial,  or  not  attainable,  by  ufing  due  diligence,  or 
that  he  loft  the  benefit  of  it,  by  fome-fault  of  others, 
wliich  it  was  not  in  his  power  to  have  prevented. 

Wlien  it  is  aiked  for,,  on  the  ground  of  mifplead- 
ing, the  petitioner  nftift  ftate  the  cafe,  and  (hew 
wherefore  his  plea  was  deficient ;  alfo  muft  fet  forth 
his  new  plea,  and  that  he  can  fupport  it }  for  it  is  ne- 
ceflary,  that  it  (hould  appear,  that  his  new  plea,  is 
fufficient  in  point  of  fubftance,  that  it  is  applicable  t0 
the  cafe  \  and  true  in  point  of  fad. 

There  are  other  caufes  for  granting  of  new  triak, 
as  for  a  miftake  in  aay  of  the  judges,  as  to  the  quef- 
tion,  or  in  the  jury,  as  where  they  deliver  to  the  court 
.a  yerdi£t|  by  miftake^  when  a  different  yerdiA  wai 
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agreed  upon  ;  or  where  they  refer  the  decifion  of  the 
caufe  or  the  quancum  of  damages,  to  chance;  or  for 
other  mifcondufly  whereby  it  appears  that  the  caufe 
has  not  been  fairly  and  legally  tried  and  decided  ; 
and  there  are  many  matters  which  might  ha^  beea 
moved  in  arreft,  had  they  been  known  of  in  feafon, 
which  may  be  atligned  as  good  ceafons  for  a  new  trial. 

A  petition  for  a  new  trial  may  be  exhibited  to  the 
toart  at  the  fairie  term  the  caufe  was  tried  ;  and  if 
the  rcfpondent  agrees  notice,  and  to  go  on  to  triaJ  \ 
the  court  will  hear  it,  if  not,  it  will  be  continued  ) 
that  legal  fervice  may  be  made,  for  the  next  court. 

Takinffof  dep-      '"  takinjij  of  depofitions  notice  muft  be  given  to  the 
vfltiom.  attorney   of  the  adverfe  party  ;    if  he  Vtves   within 

twenty  miles  of  the  place  of  caption,  and  is  known 
to  be  fuch  ;  although  the  adverfe  party  lives  more 
than  twenty  miles  from  the  place  of  caption.  If  a 
depofitio*  it  taken  on  accoupt  of  the«  fickucfs  of  a 
wirnefs,  and  bcifpre  the  caufe  is  tried  he  gets  well^ 
yet  if  when  it  k  irted  the  witnefs  is  6ck  and  unabVt 
to  come  to  cottrt4be  dep^ficioii  will  be  admitted. 

Writ  of  crrw.  A  writ  of  error  muft  he  commenced  withm  tViree 
years  of  the  time  of  rendering  the  judgment  com* 
plained  of.  If  the  record  produced  on  oyer  is  ▼ariant 
from  the  record  fet  forth  in  the  writ,  the  drfendant 
may  plead  the  variance,  or  that  there  is  no  fuch  re- 
cord. Upon  which  the  platntifTin  error  may  fugged 
to  the  court  that  there  is  a  demunition  in  the  record 
fent  up  and  pray  the  court  to  iflue  a  terii^rari  to  the 
clerk  of  the  court  below  requiring  him  to  certify  the 
whole  of  the  record.  If  upon  i'nfpedlion  it  is  found 
that  there  is  no  fuch  record  the  writ  abates.  If  it  is 
found  that  there  is  fuch  record,  the  judgment  is  that 
thedcfcndant  anfwer  over  to  the  writ  of  error. 

Of  rcvcrfiMg  When  the  judment  complained  of  is  reverfed,  the 

the  jttdgmcnt.   ^^^^  ^^^^  judgment  that  the  pUintiff  in  error  recover 

all  he  has  fuffered  and  loft  by  means  of  the  erroneous 

judgment ;  but  no  coft  is  allowed  upon  the  writ  of 

erroc,  and  the  plaintiff  m  theoTigmala^ion,miy  en- 
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ter  and  try  his  caufc  in  the  fnperior  court,  as  though 
it  came  up  by  an  appeal.  If  the  judgment  of  the  of  affirming 
court  upon  the  writ  of  error  is  that  there  is  nothing  the  judcxncnt. 
erroneous  in  the  judgment  complained  of,  the  de- 
fendant in  error  recovers  his  cofl,  and  the  court  upon 
affirming  the  judgment,  wilJ  give  judgment  for  the 
intereil  by  way  of  damages,  during  the  time  the  exe- 
cution was  ftayed  by  the  writ  of  error. 

The  fuprcme  court  of  errors,  upon  a  rcverfal  of  a  j^  the  court 
judgment  of  this  court,  do  not  proceed  to  try  or  ren-  of  errors, 
der  any  judgment  in  the  original  caufe  ;  but  when- 
ever it  is  proper  and  nectilary,  they  remand  the  caufe 
to  the  fuperior  court  for  them  to  render  the  proper 
judgment ;  and  in  fuch  cafe  the  parties  are  allowed  to 
plead  anew. 

An  audita  querela,  is  a  writ  which  is  granted  by  the  AtuTaaquirth. 
chief  judge  of  the  fuperior  court,  and  by  the  chief 
judge  of  the  refpe£live  county  courts,  upon  a  com- 
plaint made  by  a  debtor  in  execution,  alledging  fome 
good  caufe  wherefore  he  ought  to  be  difchaigc^d  from 
an  execution,  which  he  has  had  no  day  in  court  to 
plead  or  avail  himfelf  of  ;  and  praying  to  be  liberated 
from  the  execution, and  that  the  creditor  may  be  cited 
before  the  court,  to  anfwer  to  his  complaint,  which 
he  ptays  may  be  beared  and  he  fit:ally  difcharged  \ 
on  granting  of  which  good  and  fufficient  bonds  w^th 
furety  are  to  be  taken. 

If  the  complaint  is  grounded  upon  any  written  evi- 
dence, it  muit  be  produced  to  the  judge,  if  upon  pa- 
role teftimony,  what  their  teftimony  will  be,  muft  be 
produced  to  the  judge,  upon  the  application,  that  he 
may  fee  that  the  cc  mpiaifft  is  not  groundiefs,  before 
he  grants  fo  important  a  procefs  to  arred  the  extcu-* 
tion  of  the  law  ;  although  it  is  a  writ  of  right  and  in 
many  cafes  abfolutely  neceflary,  for  the  purpofes  of 
juilice. 

Of  ciafigitig  cr  renewng  Bonds  given  in  caufes* 

Eonds  given  for  the  profecutton  of  an  aftion,  fpe* 
cial  bail  given  to  the  a£lion  lor  abiding  final  judg- 
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ment,  and  bonds  given  for  the  appeal  of  a  caufe^ 
may  be  renewed  or  changed  in  this  court,  by  taking 
others  in  lieu  of  them  where  the  bondfman  has  failed^ 
and  for  other  reafonable  caafe. 

Proceedings  in  Chancery* 

The  jurifdidion  of  the  Courts  of  Chancery,  in  this 
(tate>  is  much  narrower  than  in  other  countries,  ow- 
ing  to  the  itatate  which  takes  from  them  all  caufesin 
which  adequatcremedy  may  be  had  at  law ;  and  to 
the  liberality  of  the  courts^  common  law,  whocon- 
fider  their  inftitution  to  be  for  the  purpofes  of  doing 
jttftice  \  and  have  been  and  are  ^T*^''"^"^g  the  law 
Teqief^yea  tn  lUmoft  every  cafe,  jhat^jnftirr  rec}ttires» 
whgiejbcfarc  not  reftriftedJbf  ^r^  pofitive  ftatute 
or  fome  fettled  pnnciplc^^?>a^y- 

Fraud,  accident,  and  truft,  are  in  the  Englifh  law 
books  faid  to  be  peculiar  obje£ts  of  chancery  cogni- 
sance ;  but  in  this  ftate  there  is  adequate  remedy  at 
lawj  for  moft  of  the  cafes  that  arifefit>m  thcnu 

Fraud  renders  void  deeds,  contra£b,  aud  jadg- 
oientSy  equally  at  law  as  in  chancery. 

And  wliere  a  deed  or  any  obligation  is  loft  or  des- 
troyed by  accident,  this  being  proved,  the  courts  of 
law  admit  other  evidence  in  proof  of  the  inftrument 
loft,  and  to  fupply  its  place. 

And  ill  mod  cafes  of  truft,  the  truftee  is  compett»» 
ble  in  an  a£lion  at  law,  to  account  and  pay  over  due 
intereft  to  the  perfon,  for  whom  he  holds  in  truft. 

And  the  adion  of  indebitatus  afliimpfit,  genen^  or 
fpecial,  which  refts  upon  the  broad  bafis  ofjufticc 
and  equity,  furniihes  a  remedy  at  law,  in  M  cafe$ 
where  juftice  requires  compenfation  to  be  made  on 
the  ground  of  an  implied  promife,  where  there  is  no 
cxprefs  parole  or  ^vritten  contraft. 
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At  where  one  man  has  by  almoft  any  means,*  got 
into  his  pofleffion  money  or  other  property,  except 
received  as  bailiffand  receiver,  to  account  for  as  fuch ; 
which  in  equity  and  good  confcietice  lie  ought  not 
to  hold  and  detain,  without  making  compenfation  for* 

In  fliort  it  feems  to  be  the  prevailing  difpofition  e£ 
the  courts  of  law,  to  make  the  law  remedies  co*ex« 
tenfive  with  the  rights  of  the  citizens  and  the  require^ 
ments  of  juftice  ;  where  they  are  not  reftridled  by 
bme  pofitive  law  ;  and  to  aboliih  the  odious  diftinc- 
tion  that  hath  been  held  up  between  courts  of  law, 
and  courts  of  equity  $  as  though  courts  of  law  were  ( 
not  courts  of  juftice.  Believing  that,  ^  ^^m  yW/V^^  j 
ampUare  jufiiciam. 

The  jurifdi£lion  of  the  chancery  courts  is  .c^fined 
principally,  to  compelling  a  fpecific  performance  oi 
agreements  ;  to  granting  relief  againft  errors  and  de- 
itCts  in  deeds,  and  other  infiruments,  which  by  mif-* 
take  or  fraud  are  drawn  contrary  to  what  the  agree* 
jnent  of  liie  parties  was,  they  (hould  be  ;  by  ordering 
the  miftake  to  be  fet  right  in  the  deed  or  inftrument,  or 
by  obliging  the  party  to  do,  what  by  the  original  coiv* 
XXZ&  he  agreed  to  do. 

To  compelling  thofe,  who  have  got  the  .legal  title 
to  an  eftate,  without  any  equitable  right  to  have  or 
hold  it ;  to  refign  it  to  him  who  hath  right. 

To  decreeing  the  redemption  and  foreelofures  o£ 
mortgaged  eftates — to  granting  relief  in  certain  cafes 
againft  the  lapfe  of  time. 

# 
To  compelling  a   difcovery  on  oath  from  a  party 
interefted,  where  the  evidence  of  certain  faif>j^  rpftn  in 
his  private  knowledge,  and  cannot   be   otherwaY$ 
proved. 

To  granting  of  injunctions  in  certain  cafes. 

* 

To  decreeing  an  offset  to  be  m^de  of  mvtual  liquW 
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,  dated  debts-*— and  to  taking  depoGtions  in  ftrpetuaik 
memorial  reL 

Of  octiti  Petitions  m  chancery  mo  ft  dcfcribc  the  parties  with 

chaacery.  ^'°  clearnefs  and.certainty  ;  muft  contain  a  cafe,  which 
entitles  the  petitioner  to  relief  in  equity,  againft  the 
petitionee,  and  for  which  he  hath  no  adequate  reme* 
dy  at  law  ;  and  the  relief  prayed  for  muft  be  proper 
for  a  court  of  chancery  to  grant  in  fuch  cafe.  Yet 
if  there  is  a  prayer  for  relief  generally,  and  the  court 
fliall  judge  relief  ought  to  be  granted,  a  particulav  re- 
queft  for  fome  fpecific  thing,  which  would  be  im- 
proper to  be  granted  $  will  not  ritiate  die  petition. 

In  a  petition  for  a  difccvcry,  it  is  ncceffary  that  the 
petition  contain  a  particular  ftate  of  the  faQs,o( 
which  the  difcovery  is  foogh^  Alfo  that  the  peti- 
tionefliath  no  other  evidence  ;  and  this  petition  may 
be  brouglit  tor  a  dilcovery  only,  or  for  both  a  difcoT* 
cry  and  relief. 

In  a  petition  to  take  depofitions  to  perpettutte  tef- 
timony,  it  is  iieceflarj  that  it  fhould  contain  a  ft^re  of 
the  cafe,in  which  the  petitioner  wants  toimproYe  the 
evidence  -,  alfo  the  reafons  for  the  application  \  and 
the  adverfc  party  intcrefted  in  the  teftimoriy  is  to  be 
cited,  that  he  may  have  a  day  in  court  to  obje£l  to  the 
meafurc,  and  to  be  prefent  to  crofs  examine  the  wit- 
nefles. 

In  a  petition  for  an  offset,  it  muft  appear  that  the 
debt  prayed  to  be  offset  is  liquidated  and  about  which 
there  is  no  difpute  in  the  law,  and  that  the  party  a- 
gainft  whom  the  offset  is  prayed  is  bankrupt,  or  re- 
fides  in  a  foreign  jurifdidion^  and  that  it  is  neceflary 
in  order  to  prevent  a  failure  of  ju(lice. 

A  bill  of  revivor  lies  where  a  petition  is  abated  5y 
the  death  of  either  of  the  parties,  or  for  other  caufe, 
to  revive  the  fame  ;  and  muft  ftate  the  former  pcti- 
,tion,  the  caufc  of  its  abating,  and  that  it  is  nccefTary 
iorthepurpol'es  of  juftice  it  (hould  be  revived  v  it 
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mud  alfo  fet  forth  the  proper  party  in  whofe  favouri 
or  againft  whom  it  oughc  to  be  revived. 

A  bill  of  review  is  in  nature  of  a  petition  for  a  new 
trial  in  an  a^ion  at  law,  and  is  brought  on  thit  ground 
of  new  difcovcred  evidence^  or  of  the  party's  having 
miftaken  his  defence,  or  for  other  reafonable  caufe. 
But  for  error  in  the  proceedings,  record  or  decree, 
apparent  upon  the  record,  files  or  exhibits  ;  a  writ  ot 
error  is  the  proper  remedy. 

The  petition  of  review  muft  ftate  the  cafe,  the 
caufe.  of  his  failing  to  recover,  and  the  newdifcover« 
ed  evidence,  if  it  is  aiked  for  on  that  ground.  If  it 
18  a&ed  for  on  the  ground  of  having  miftaken  his  de- 
fence, it  muft  fet  forth  what  that  wat»,  and  what  the 
defence  is,  which  he  ought  to  have  made,  and  that  he 
is  able  to  fupport  it }  as  in  a  petition  for  a  new  trial 
at  law.  — 

A  fupplemental  bill  is  brought,  to  fupply  certain 
defers  in  the  original  petition,  to  enable  the  court  to 
do  more  complete  and  ample  juftice  :  as       * 

Where  the  additions  or  new  allegations  are  fuchai 
to  make  itinafenfe  anew,  or  efTentially  different  thing, 
of  which  the  law  requires  the  adverfe  party  ihould 
have  twelve  days  notice  ;  and  doth  not  come  within 
the  ftatute  of  amendments  ;  the  bill  muft  fet  forth 
the  former  petition,  the  points  wherein  it  is  defec* 
tive,  and  the  allegations  which  are  neceflary  to  be 
fupplied  or  added. 

A  crofs  bill,  as  it  is  called,  is  preferred  by  one  or 
more  of  the  defendants,  in  anfwer  to  an  original  peti- 
tion which  IS  pending  aeainft  them,  for  the  purpofe  of 
obtaining  a  difcovery  ^om  the  plaintiff  in  the  origi- 
nal petition,  of  fome  matters  of  which  the  defendant 
hath  no  other  evidence,  and  to  introduce  into  the  cafe 
certain  matters  and  things  which  could  not  be  prop- 
erly difclofed  by  an  anfwer  only,  in  order  to  enable 
the  court  to  do  more  perfeA  juftice  in  the  caufe  a- 
wongti  all  the  parties  concerned. 
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Pleas  to  faits  in  ehancenr,  are  either  to  the  jurifdi&» 
Ofpleaian4  lion  of  the  coort,  the  perfent  of  the  plaintiff  or  de* 
l^^dia^.  fendant,  or  to  fome  defed  in  the  petittony  citation,  or 

fervice ;  or  the  wantof  prdper  parties ;  or  fome  mat* 

|er  in  birtr  of  the  fuit. 

A  demurrer  to  a  petition  admits  all  the  fa£ks  which 
>re  well  and  fuSciently  alledged. 

A  demurrer  to  a  petition  Unll  hold,  where  it  appears 
by  the  pecitioner's  own  (hewing  that  he  has  adequate 
remedy  at  law-— or  where  the  cafe  ftated  in  the  pe- 
tition doth  not  entitle  him  to  relief  in  equity — <x  nat 
the  relief  prayed  for— -or  not  to  relief  from  the  party 
of  wliom  it  is  fought— or  where  matters  of  a  different 
nature  are  joined,or  where  the  bill  is  deficient  and  will 
fiot  enfwer  the  purpofes  of  juftice. 

A  demurrer  may  hold  as  to  fome  parts  of  a  petition 
and  be  overruled  as  to  the  other  parts. 

If  a  petition  is  judged  to  be  infufficient  upon  de« 
murrer,  it  is  difmiffed,  but  it  may  be  amended  upon 
payment  of  coft  at  the  difcrecion  of  the  court,  agreea« 
iletotheftatate. 

If  a  demurrer  to  a  petition  is  overruled,  the  judg* 
nent  is'interlocutory,  and  the  defendant  may  conteft 
the  facts  in  the  petition,  plead  in  bar,  or  makeaiiiwfeer 
lis  the  eafe  may  require. 

A  defendant  mav  demur,  plead  and  make  anfwer 
to  different  parts  of  the  fame  petition,  at  one  and  the 
'  fame  time. 

When  a  plea  or  anfwer  is  demurred  to,  If  the  de- 
murer holds,  and  the  plea  or  anfwer  is  judged  to  be 
infufficient,  die  petition  is  not  granted  of  courfe,  but 
the  court  will  hear  the  evidence  of  the  faAs  aU 
•  iedged  in  the  petition,  unlefs  they  are  confeflcd  hj 
fhe  defendant's  anfwqr^ 


^ 


hVn  RULfiS    OF  PRACTICE*  5»t 

If  a  demurrer  to  a  plea  or  anfwer  is  overruled  and 
the  pka  or  anfwer  is  judged  to  be  fufficient^  the  petU 
tk>a  is  difmifled  of  €ourfe% 

If  a  defendant  relies  in  his  defence,  upon  the  plaitw 
tiff's  being  unable  to  make  out  his  cafe  in  proof — he 
need  make  no  other  anfwer,  than  that  the  fafls  al« 
lodged  in  the  petition  are  not  true. 

If  certain  fa£ts  are  alledged  in  a  petition  that  are 
•not  true,  and  without  which  a  demurrer  to  the  peti* 
fion  would  hold ;  the  defendant  may  deny  thofe  facit 
and  demur  to  the  reft  of  the  petition. 

Where  certain  faAs  are  omitted  in  a  petition, 
which  would  vary  the  cafe  made  by  the  plaintiff,  and 
fliew  that  he  bad  no  right  to  recover,  the  defendant 
may  ftate  them  in  his  anfwer,  and  deny  the  plaintiff's 
cafe  to  be,  as  ftated  in  the  petition.  To  this  the 
plaintiff  may  reply  by  demurring,  or  by  denying  the 
fads  contained  in  the  anfwer.  And  in  chancery  the 
pleadings  are  feldom  carried  further  than  to  a  repli<« 
catioo. 

Anfwers  to  petitions  are  put  in  without  oath,  ex- 
cept where  a  difcovery  b  prayed  for. 

The  rule  is  the  fame  in  chancery,  as  at  law,  with 
tetpeGt  to  amendments,  alfo  with  refpeA.  to  the  ad«      . 
sniffion  of  evidence,  except  in  cafes  where  a  difcove*     ^ 
ry  is  prayed  for. 

The  fame  rules  are  adopted  in  chancery,  as  at  law, 
in  the  conftrudiion  of  wills,  deeds  andother  coatrafts 
imd  agreements. 

If,  upon  a  bearing  on  the  merits,  die  plaintiff 
snakes  out  his  cafe  in  proof,  the  court  will  grant  the 
petition,  and  find  the  fads  on  which  the  decree,  that 
fhall  be  paffed,  is  founded. 

If  the  plaintiff  fails  of  fupporting  his  cafe  upon  t 
Jbearin^,  4he  petition  is  pegatived,  ufually  with  coft* 
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Decrees  in  chancery  operate  upon  the  perfon,  or 
thingi  or  upon  both.  If  money  is  decreed  to  bepatd 
an  execution  iflues  to  colle£t  it.  Where  deeds  are 
decreed  to  be  delivered  up  or  land  to  be  releafed,  the 
decree  is  inforced  by  a  penalty. 

An  injunction  is  by  the  authority  of  the  court  f 
and  an  infradion  of  it  not  only  incurs  a  forfeiture  of 
the  penalty  annexed  to  tlie  breach  of  it^  but  is  a  con- 
tempt of  the  authority  of  the  court* 

A  decree  operates  upon  the  thing,  when  a  deed  or 
other  iiidrumcnt  is  decreed  to  be  void— -or  where 
mutual  debts  are  difcharged  by  an  offset. 


^ 


When  a  decree  with  a  penalty  is  difobeyed,  a  peti^ 
tion  in  nature  of  a  fcire  facia6>  lies  before  the  court 
to  inforce  it,  or  recover  the  penalty  ;  upon  which 
the  defendant  may  tender  a^  compliance  with  the  de- 
cree, and  make  application  to  the  court,  that  it  tnzj 
be  accepted,  with  reafonable  damages  and  coft  for 
the  delay,  in  exoneration  of  the  penalty;  or  may  aik 
to  have  the  time  lengthened  out,  for  performing  tlia 
decree. 

Where  a  difcovery  is  prayed  for,  under  an  idea  that 
the  plaintiff  hath  no  evidence  but  what  reds  in  the 
private  knowledge  of  the  defendant,  the  plaintiff  may 
afterwards  wave  calling  upon  the  defendant  to  dtf« 
clofe  onoath,  andrefort  to  other  evidence  to  prove  hi« 
cafe,  provided  he  gives  feafonable  notice  thereof  to - 
the  defendant,  fo  that  he  be  laid  under  no  difadvant- 
age  in  making  his  defence. 

When  the  defendant  is  compelled  by  the  plaintiff 
to  make  a  difcovery  on  oath,  touching  any  matter  al- 
ledged  in  the  petition ;  other  evidence  may  not  be 
introduced  by  the  plaintiff  to  contradid  or  impeach 
his  tefttmooy.  Yet  if  the  defendant  fwears  faliclyt 
he  will  be  liable  for  the  perjury,  as  in  other  cafes^ 

The  objections  to  compellii^  a  difcovery  may  arife 
from  the  plaintiff  s  want  of  right  or  title  to  it.    idly  • 


^ 
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From  t^.e  impropriety  of  compelling  a  difcovery  of 
the  thing  diked  for.  And  3d]y.  From  the  fitaation 
and  circumilances  of  the  defendant,  as  it  may  tend  to 
acufe  himfelf  of  a  crime,  or  expofe  him  to  a  penalty. 

An  injunflion  may  be  granted  to  (lay  proceedings 
at  law  where  the  queftion  of  right  between  the  par- 
ties is  j)eBding  in  chancery,  and  muft  ultimately  be 
decided  there. 

It  may  be  granted  to  prevent  wade  being  commit- 
ted upon  an  eftate  ;  until  the  title,  which  is  ih  difpute 
in  the  law,  is  decided. 

It  may  be  granted  againft  profecuting  clilims  which 
are  manifeftly  unjuft  and  ought  not  to  be  recovered. 

It  may  be  granted  to  pirt  a  (lop  to  endlefs  law  fuits 
and  vexatioivi  where  the  right  has  been  fully  and  fairly 
invelligated  and  decided  at  law. 

A  commiflion  will  be  granted  by  the  court  fetting 
in  the  county  where  the  petition  is  pending,  to  take 
depofitions  in  foreign  parts,  or  to  receive  the  anfwer 
of  the  defendant  on  oath;  where  a  difcovery  is  prayed 
for ;  upon  the  application  of  the  parties  or  either  of 
them  ;  when  it  (hall  be  made  to  appear  to  the  court 
that  it  is  reafonable  and  necefTary,  for  the  ends  and 
purpofes  of  julllce,  and  that  the  fituationand  circum- 
ftances  of  the  defendant  are  fuch,  that  he  ought  not 
to  be  required,  to  give  perfonal  attendance  in  court. 

Froteflions  to  fulters  and  witnefles  in  caufes  de- 
pending before  the  court,  are  granted  by  both  the 
courts  of  law  and  chancery,  when  and  wherever  they 
are  necefTary  for  the  expedition  of  juftice. 

And  writs  of  attachment,  and  of  duce  tecurHf  are  if- 
fued  to  compel  parties  or  witneffes  to  appear  before 
the  court,  who  refufc  to  obey  an  ordinary  fuhpena^ 
and  to  bring  with  them  deeds  and  other  exhibits  or 
inftruments  in   writing,   which  they  fupprefs  and 
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withhold,  that  are  neceflary  to  a  thorough  inreftig»* 
tion  of  a  caufc,  wheneYcr  joftice  requires  it  to  be  done. 

Writs  of  baieas  corpus  are  iflued  by  the  fuperior 
court  upon  complaint  made,  where  a  perfon  is  im* 
prifoncd  and  held  in  an  illegal  manner,  to  bring  the 
party  and  the  caufe  before  the  court,  to  be  heard  and. 
czamioed,  that  fpecdy  juftice  may  be  done. 

Writs  of  mandamus  are  ifliied,  in  certain  cafes  up- 
on complaint  made,  to  compel  the  minifterial  officers 
of  i^overament  to  do  their  duty,  where  ihey  negleA 
or  rcf ufe  to  do  it. 
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•if  an  inhabitant  of  this  itate,  muft 
b;.*  by  leaving  a  copy  at  his  laft 
ufual  place  of  abode.  Holebrook 
vs.  Htdt^  387 

Endo'fiiT^cntof  fervice  upon  awrit^' 
by  ?.D  attorney  wuhout  fpecial  au- 
thoniy»  doth  not  conclude  the 
party.     Whttly  vs.  Baier^     406 

One  defendant  cannot  pi. ad  in  a- 
batement,  a  dcfcd  in  tiie  fervice 
upor;  the  other.  Thomas  KippU^ 
&c.  vs.  Coleman^  407 

.¥  ^  a£i^«s>  &0A  the  record  aad 


pleadings,  that  a  cauft  is  noe 
within  the  jurifdi^ea  of  the 
court,  the  court  will  difmifs  it 
fiomthc  docket,  though  no  pica 
b  abateicent  is  •fiered.  Stveet 
vs.  DoWf  409 

Same  point.     Durhe  vs.  Famum^ 

410 

Same  point.     Cogfwell  vs.  WlKoton^ 

458 

A  copy  is  to  be  left  in  fervice  at  die 
laft  ufual  place  of  abode  of  the 
defendant,  if  he  has  lately  rcfided 
in  this  (late.  If^e  duty  is  not 
cerufied  to  have  been  paid,  upcn 
an  ap^al  in  a  civil  adioa,  it  mnft 
abate,     jiy^rs  vs.  TUlotjIn^  &c 

A  caufe  entered  upon  a  reveriali 
will  abate  as  to  thofe  who  Were 
not  made  parties  to  the  writ  of 
error.     Nichols  vs.  BaU^»j  &c 

That  which  U  ntceSkriiy  iinplfcd 
need  not  be  avettedin  an  officers 
E«t«nu     Scied  \u  Obnjitad^  497 

Anions  <^tani 

Are  not  civil  (uits  for  the  |nupo£  of 
fiviog  notice.  A  former  prolft« 
cutioa  for  the  fame  caufe,  and  an 
acquital  is  a  good  Dar.  JLt^nvenf- 
tvorihj^  Tomlinfuit  436 

Audita  Querela* 

An  audiu  querek  is^  a{^MaIable. 
Fi:ch  vs.  Sfonftif  §6 

If  thelheriff  recovers  a  ju^^soent 

agaiufl  a  boadfrnan  for  an  efcape 

of  a  debtor  ;  and  the  cnditoT  is 

barred  of  hia  remedy  a^^inft  the 

.  ik&aSf  by  tb«  OaOiU)  the  boadil 
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ftUn  tasff  hatt  an  aiidttiL  querela. 
ffsil  ¥S*  Fiuhjbenfi  15  Z 

Aldermen. 

Aa  aldcncan  of  a  dty  hath  ri^t  to 
fign  writs  which  are  retumable 
before  the  city  courts  mayor  or 
aUcmes,  only.     Traey  79.  Pofi^ 


Arrefling  Judgment. 

If  it  appears  that  aa  effeQce  was 
not  profecvttd  ootil  barred  by  the 
ftatutc  of  limitation,  it  is  good 
canfe  of  arreft.     State  vs.  Gihbsf 

171 

MotTon  in  arteft  of  judgment  mufl 

be  anfwared  diredtiy.     JVortbing- 

ion  vs.  OewUf  i&3 

It  is  no  cMie  of  arreft  that  the  jury 

llave  found  a  verdijl  withont  fuf- 

£cient  evidence.      Carpenter  vs. 

Chiiili  3tc.  220 

The  court  will  not  arreft  a  verdid 

on  notion  of  a  town  becaufe  fome 

of  the  jury  were  related  to  the  in- 

kahitants  of  the  town.      TWn 

^  Norwich  vs.  ff^m,  Howards 

It  is  no  caofe  of  arrefi  after  a  gene- 
ral verdiA  in  an  a^on  of  flander, 
that  fome  of  the  words  laid  in  the 
declaration  are  aoi  adionable. 
Lewie  vs.  Nitsp  346 

Same  cafe,  453 

Where  two  iffiies  are  Joined  to  dif- 
£*rent  parts  of  the  fame  declara- 
tiooy  and  the  verdiA  is  arrcfted 
as  to  <»e,  it  doth  not  affcd  the 
^erdi^asto  the  other,    jlu/lin 

.     "fuFttch^Jheriff* 

A  jttryauHi  kvmg  an  isUkA  Uk  tho 


queftion  tried  $  goodead^  ofi|« 
reit.      TalmaJgf  Ts.   Nartbropt 

454 

The  court  will  QOt  arreft  the  judg^ 
ment  although  it  appears  from  tbt 
declaration^  that  the  crime  charge 
ed  waa  a)oi:e  than  a  year  before 
the  words  were^okea.  Samuel 
JVehbvt.  John  Ftubs  544 

Aflignment  of  Debts. 

An  ai&gned  obligation  is  fubjeft  to 
the  ume  equity  in  the  hands  of 
the  aiEgnee  as  it  was  before  in 
the  hands  of  the  obligee.  BacWf 
&c.  vs.  Wamar^  34^^ 


Average. 

Stock  (hipped  on  deck*  thrown  over 

board  to  iav^he  velTel  and  cargo 

is  entitled  to  an  av^age  lois  00 

the  goods  (hipped  in  the  hole. 

'  Brown  vs.  CoraweBy  60 


Appeal. 

No  appeal  lies  from  a  return  of  com* 
miffioners,  on  an  infolvent  e(hte, 
in  favour  of  a  creditor,  merely 
becaufe  his  claim  is  difallow^ 
Pbflpj  vs.  Edwardsy  admiaifira^ 
tor  if  Arnolds  96 

An  appeal  lies  in  favor  of  the  defen- 
dant  from  a  judgment  rendered 
upon  nibil  dieit.  JSughee  vs.  M^ 
botp  109 

Although  an  arbitration  note  is  for 
more  than  ;^20>  yet  if  neither  the 
matters  fubmitted*  nor  the  award, 
amount  to  £tOs  it  b  not  appeahu 
Ue.    SteofOiOi^fuBafs^        laj 
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No  appeal  lies  in  an  a6tion  againft  an 
officer  for  an  efcape  upon  an  oc- 
ecution,  where  a  receipt  was  ta- 
ken.    BenedlSt  vs.  HoyU         1 5  3 

In  an  appeal  from  probate  refpedbing 
real  eftate  ;  if  the  appellant  dies, 
the  executor  cannot  enter  to  prof- 
ecute.  HuUak  Perry  fs.  EU 
Perrjt  203 

In  an  appeal  from  a  juflice  no  bond 
requiicd.  Fri/hirY%,Colmnif  207 

Where  neither  the  matters  fubniitted 
nor  the  award  exceed  ^^209  the 
caafe  is  not  appealable ;  although 
the  arbitration  note  on  which  the 
a^ion  is  brought.  Is  more.  Gate/ 
yt,  Jones^  238 

A  creditor  may  appeal  from  the  ac- 
ceptance of  the  report  of  commif- 
fioners  for  any  irregularity  in 
their  appointment  or  fetum.  Ed' 
wardtf  admtnyirator  of  John  io- 
ihrop  TS.  Admin^rator  of  Botf* 
ford.  244 

An  appeal  Kes  in  favour  of  creditors 
or  heirs,  from  a  decree  of  probate, 
accepting  a  report  of  commif- 
Con^*-!),  as  it  refpe£ts  the  claims 
allowed  the  adminldrator.  Stan- 
tford^  &c.  vs.  /////r,  263 

If  the  value  of  the  thing  in  difpute 

'  is  laid  to  be  lefs  than  ;^20,  the 
appeal  wtU  be  difmifled.  Lord 
TS.  Mtrvirtf  276 

An  agreement  to  accept  land  in  fat- 
isfadtion  of  a  note  for  mosey, 
doth  not  make  the  action  on  the 
note  appealable.  fVsiford  vs. 
Kimherly^  297 

A  party  may  not  appeal  from  a  judg- 

'  ment   altogether  in  his    &Vour. 

Hobon  vs.  Rugglest  318 

Mo  duty  is  required  to  be  paid  on 
an  appeal  from  probate.  An  ap- 
peal to  the  next  fuperior  court 
good. .  Solomon  Robert  vs.  £»• 


etutors  of  James  Rogers^        4^^ 

In  a  motion  for  the  appeal  of  an  ac« 

tion  on  book,  the  book  ought  to 

appear  upon  the  record.     Nelfom 

vs.  Hamtfiond^  518 

A  caufe  not  appealable  difmifled  ex* 

o0uio  by  the  courL     Strong  vu 

Meeuhamf  525 

A  caufe  not  appealable  difmiflcd  by 

the  court  ex-offieiom     Chapman  vs. 

Griffin,      '  525 

Ac€;ord, 

An  accord  without  being  execnted 
no  bar  to  an  adion.  WUBamiJU 
Sianton^  &c.  426 


Award. 

A  perfon  may  not  except  agabft 
part  of  an  award,  which  rei^^fb 
other  parties,  and  not  hiinfel£ 
jtdmmiftrators  of  Samuel  NetUtan 
vs.  Buckingham,  14^ 

The  court  will  not  fet  afide  an  » 
ward,becaufe  the  arbritratorshave 
misjudged  as  to  the  law,  if  tho 
point  u  dotabtfui.  Halliu  3ter^ 
riman,  197 

If  it  appears  from  the  declaration^ 
in  an  adion  upon  ah  award,  thai 
the  arbitrators  went  upon  a  miA 
take  in  point  of  law,  it  will  be 
bad  upon  a  demurrer.  Town  of 
U^atertoivn  vs.  Town  of  Water^ 
hury,  ail 

Abfentees  with  the  Enemy. 

The  (latute  refpeaing  debts  dse  to 

,  them  b  a  remedial  ftatute.    An 

affigned  note,  where  the  promU&e 
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rAnained  in  the  country  and  wat 
BfOt  bankrupt,  is  not  within  the 
leafon  of  the  ftatute.  Thomas 
Dennie^  admlniftrator  of  jfohn 
Denttiev%.Bebeei^  Cbafman^  1 13 
A  defendant  may  avail  himfelfof 
the  ftatute  of  abientees  on  a  hear- 
ing io  damages.  Beach  ?s.  HoyU 
300 

ikverments. 

An  arerment   againft   the  exprefi 

conditions  of  a  bond  not  admiffi- 

ble.      Humphrey  vs.  Watjon^  &c. 

'  256 

Same  point  adjudged  in  caie  QiFal' 
mm.  Corhemt  271 


Auditors. 

Auditors  may  be  inquh-ed  of,  in 
refped  to  the  principles  upon 
which  they  made  out  the  ium 
found  by  them.  State  ts.  ^or- 
fbmgtwttt  137 

Many  matters,  which  would  be 
proper  in  a  petition  for  a  new 
trial,  are  improper  to  be  inquited 
after  upon  a  remonftrancc.  IViii" 
ianuYS,  Wdkf  261 

If  auditors  allow  articles  not  within 
their  commiflion  th^eir  return  will 
be  fet  afide.     Howard  fs.  Lyon^ 

2i8 

If  they  make  a  miftake  upon  their 
own  principles,  they  may  be  ih- 
quircil  of.     Spal£ng  vs.  Dunlap, 

Aftion  of  Account. 
TUs  «dio&  lies  before  a  jufiice  of 


the  peace.     BMly  ^n.   LmuUf 
217 

In  an  a^ion  of  account  for  a  note 
of  ;^ieo  given  by  A.  in  the 
name  and  favour  of  the  plaintiff. 
On  the  plea  of  never  bsulifF  and 
receiver,  a  note  given  by  A.  for 
/"loo  to  the  feleAmen  for  the 
«j*e  and  benefit  of  the  plaintiff  by 
-  name,  fupports  the  iffue.  Sfald' 
ing  vs.  Dunlap,  319 

A£Uo]i« 

An  a^ion  at  law  will  not  lie  againft 
a  fon  for  the  fupport  of  the  father. 
Town  0/  Waierlury  vs.  Hurllut^ 

60 

An  aflion  lies  in  favour  of  one  town 
againft  another  for  providing  for 
a  pauper  in  ficknefs.  Totvn  of 
Wethersfield  vt.  Town  of  Sum* 
fordt  68 

An  a^ion  at  law  doth  n^  He  againft 
a  county,  but  a  petition  upon  the 
f^atutt.  Samuel  Sheldon  vs.  Ccuti^ 
ty  of  LttchfUld^  158 

If  two  partners  in  trade  are  illegal- 
ly  arreftcd  and  imprifoned  for  a 
debt  due  from  three — the  two 
only  n^ayjoin  in  an  adlion  for  the 
perfonal  injury.  David  Leai>ii^ 
&c.  vs.  Peter  Sherman ^  159 

An  adion  doth  not  lie  againft  the 
heir,  for  the  debt  of  his  anceftor. 
Phelfi  vs.  MileSf  16a 

An  a^ion  of  the  cafe  lies  for  a  fraud 
in  the  fale  of  an  otder  drsiwn  by 
the  feledlmen  of  a  town  on  their 
treafurer.  Bacon  vs.  Sanford^  164* 

Where  there  are  mutual  covenants 
to  perform  certain  things,  at  one 

.  and  the  fame  time,  and  one  is  the 
confideration  of  the  other  ;  they 
are  QOBCum^t  ad9i  and  neither 
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ftftj  mqr  ^*c  to  adiott,  milefs 
be  has  performed  or  tendered  a 
perfbnnaiice  on  his  fMut.  Sbet- 
man  n.  JLeavarti  6cc.  and  Leav' 
eret,  &c.  vs.  Sber9^%  169 

Aa  a^oa  vill  not  lie  again/l  a 
town,  where  a  pan  only  were  in* 
debcedy  akhough  the  adj  ailment 
•f  tlie  balance  was  made  by  a 
comraktee  of  the  town.  7V«vii 
^  New-London  Ts.  Town  of 
MonhnlU^  184 

An  a^on  may  be  brought  on  the' 

covenants  ci  fetzen  and  warranty 

in  a  deed.     Seymonr  ts.   Enfign^ 

110 

>Ab  idHoD  will  eot  lie  agaiaft  a  juA 
tice  of  peace  for  error  in  )udg« 
ment.     Amblers.  Churchy    21 1 

Mo  action  may  be  brought  on  ajudg- 
Bient*  only  where  the  plaintiff 
cannot  otherwise  avail  himielf  of 
the  jttdgmeat.     Ji^gSej  rt^Datier^ 

No  a^OB  wiH  lie  againft  an  officer 
for  not  returning  an  executtpn, 
after  the  fame  is  misfied  and  re« 
turned.     Libra  vs.  ChUdj      264 

Adion  of  trefpaft  on  die  c^eTe  and 
not  aflumpfity  is  the  proper  reme^ 
dy  where  a  pauper  \%  nnlawfuUy 
t^own  upon  a  town.  Somcrsrs* 
Barkhemhed^  262 

Ad  a£bion  nes  agatnft  the  feller  of  a 
public  fecurity,  which  is  counter- 
feit, where  he  affirmed  it  to  be 
genuine.  Turner  ys,  Tuttle^  350 
*Ao  adion  is  not  difcontinaed  by  an 
omiflioa  to  call  it,  through  mif- 
take.     UJUch  vs.  Jonesy        439 

An  a^ion  is  commenced  upon  the 
forvice  of  the  wriL  If  one  of 
the  dcfendantss  die  before  the 
writ  is  ^^mrt6.^  though  after  it 
bears  date,  the  afh'on  doth  not 
fiunriTe.     Clark  vs.  SsmutI  and 


mSiam  Hdmt  486 

An  adion  at  law,  upon  t  joiat  cove* 
oant  furvives  againft  the  furvivinK 
covenantor.  Ehene%er  Bundy  vs. 
Executor  of  John  fTtlfums.  545 
A  plundff  cannot  withdraw  bos  ac- 
tion after  the  verdia  ts  ddivered 
to  the  clerk.  BMfy  vs.  Tnad* 
way,  55  a 

An  a^(»i  on  the  cafe  wiU  not  lie 
after  a  lapfe  of  years  againft  a  wiu 
nefs  for  a  faUe  and  flulicions  ac- 
cufation  and  perjury;  Monroe 
n»  IVilbam  McfUt^  ftc        553 

Aa  arrefl:  may  be  ttade  ^AtbHt  a 
written  warrant,  to  prrveat  a 
breach  of  the  peace^  or  an  efcape 
in  certaia  caies.  Knot  vs.  Goy^ 
&c.  66 


Apparancc 

Id  a  criminal  prolecutioa,  tlie  cmut 
will  not  receivt  the  ve»i6t  qbUs 
the  prifoaer  appears.  Skifew% 
Hnrthnrtt  90 

Agreemetits,  &c  by  p2aK>le. 

A  promife  to  fee  another  forth  eom-» 
ing  upon  an  execution,  or  to  pay 
the  debt,  is  within  the  fbtnte  ef 
frauds  and  perjuries.  Thamat 
vs.  WeUes^  '  57 

An  agreement  by  parole  to  convey 
land,  in  conHderation  of  a  prooi- 
ife  to  pay  for  them-*4s  within 
the  ftatute  of  frauds  and  perjo- 
ries.      Talnttr  vs.  Brochtvay^   59 

Aa  agreemeiit  td  abate  m  the  pAea 
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what  the  land  falls  ihort  of  the 
quaotity  of  acres  in  the  deed,  is 
not  within  the  ftatute  of  frauds 
and  perjuries.      Mott  vs.  Hurd^ 

73 

A  defendant  cannot  avail  himfelf  of 
the  (latute  of  frauds,  &c.  upon  a 
general  derourrer.  An  agree- 
ment executed  on  one  part  is  not 
within  the  ftatute  of  frauds  and 
perjuries.  Clark  vs.  Bronvn  and 
Wife,  77 

Same  point  decided,  Ives  vs.  the 
Executors  of  Gtlhert^  89 

Same  point  decided  in  cafe  Noyes 
vs.  Moor^  142 

Same  point  in  Cone  vs.  Tracy ^  479 

A  letter  under  the  hand  of  the  par- 
ty, is  a  note  in  writing,  which 
takes  the  agreement  out  of  the 
ftatute  of  frauds  and  perjuries. 
Cafe  vs.  J^nne  Worthingtonf  execu- 
trix of  Elias   Worthington^    172 

An  agreement  in  writing,  to  re-de- 
liver a  prifbner,  taken  by  an  exe- 
cution, within  the  life  of  it,  or 
pay  the  debt  ;  is  good  and  bind- 
ing. Amos  Qlark  vs.  Judah 
JLewiSf  204 

A  parole  agreement  to  leafe  lands 
for  three  years  is  within  the  ftat- 
ute againft  frauds  and  perjuries. 
Jfanes  vA  Fanning^  549 


Amendment, 

Where  a  writ  abates  becaufe  one  of 
the  plaintiffs  is  an  alien  enemy, 
the  other  plaintiff  may  amend  by 
ftriking  out  his  name,  on  payiag 
coft.  Nathan  Arnold^  &c.  vs. 
Sergeants  J  86 

A  plaio^iiF  may  admit  his  writ  to  a- 

Pd 


bate,  and  amend  on  payment  of 
coft.     Ely  ys.  SictUy  iij 

Records  of  a  court  are  not  amenda- 
ble after  the  term  is  ended.  Foetf 
&c.  vs.  Cadyy  173 

A  petition  may  be  amended  alter  it 
is  ab&ted  for  want  of  neceffary  a- 
verments.  Two  of  the  Executors 
of  James  Rogers  vs.  Moor,  a  co* 
Acecutorf  472 

A  writ  of  error  may  be  amended  af- 
ter a  ipecial  demurrer,  by  infert- 
ing  the  £nal  judgment  on  pay- 
ment of  coft.  Dunham  vs.  Brai" 
tnaUf  55  X 

Adminiflrator* 

Admmiftration  is  to  be  granted  to 
the  daughter  in  preference  to  the 
fon  of  the  eldeft  fon  of  the  intet 
tate.     Lee  and  Wife  vs.  Sedgwici, 

52 

An  adminiftrator  cannot  compel  a 
creditor  of  the  inteftate  to  take 
land  upon 'an  execution.  Welles 
vs.  Adminiflrators  of  Holahertj  95 

AdminiftratioR  de  bonis  non,  is  to  be 
granted,  where  there  are  debts 
unfatisfied,  notwithftanding  the 
eftate  is  all  diftributed.  Admins 
iftraiors  of  William  Brattle  vs, 
Cottverfcf  i  y^ 

An  adminiftrator  is  accountable  for 
the  rents  and  profits  of  land, 
where  the  eftate  is  infelvent. 
Storervs,  Ninhly^  182 

Adminiftrators  not  liable  for  a  per- 

fonal  tort  or  misfeazance  of  the 

inteftate.     Charles  M^Everf  ys, 

Williant  Piihin,  'Efq.  late  Jher'^^ 

216 

Adminiftration  de  bonis  ncn  is  ta 
be  granted,  where  the  eftate  is 
not  fully  fettled  and  the  adminif- 
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trator  is  dead  or  has  abfconded. 
.     Braiik  TS.  Thomas  Guftin^     425 

B 

Of  Bail  and  Bonds  for  prof- 
ecution. 

A  bond  girea  for  the  pkuntifT  for 
profec«tK>Dy  is  not  difcharged,  by 
imprifamng  the  plaintiff  on  the 
executtoa  for  the  coil*  County 
Treafurer  vs.  BiffeU  85 

Special  bail  exonerated,  by  a  judg- 
ment in  favor  of  his  principal,  al- 
though, the  judgment  is  after- 
wards reverfed  for  error,  and  judg- 
ment rendered  againA  him.  Bvt^ 
kr  vs.  B'^el^  102 

A  debtor  in  execution  by  paying  the 
original  ereditor,  doth  not  dif- 
chaigc  a  judgment  recovered  by 
the  ofHcer  againfl;  the  bail,  as  to 
the  coil  and  hia  fees.  Seymour 
adnuniftrator  (^  Baker  vs.  H'tne^ 

254 

A  bond  for  the  profecudon  of 
an  ai5tion,  is  difcharged  by  the 
death  of  ihe  plaintiff  before  any 
judgment  entered    againil    him. 

jj    iVlllianu  vs.  Francu^  259 

*.'  A  bondfman  fur  a  plaintiff  upon  the 

appeal  ot  his   caufe,  is  liable  for 

•"^      the  coft.     StiUman  vs.  Admtnif- 

^       trator  off,  Hojmetj  Efj.       314 

A  bond  for  the  profecutiixn  of  an 
action  not  within  tlie  Ihhtte  of 
limitation  rcfpcs^ing  bail.  Hev/e- 
klah  Fitch  vs.  Burr^  565 

The  fhcriff  's  bail  is  difcharged  if  the 
body  of  the  principal  is  taken  by 
the  execution.  John/on^  fi^lff^ 
vs.  Smith f  373 

A  bond  taken  upon  a  criminal  prof- 
ecution,  by  a  juftice,  that  the  par- 


ty (kail  appear,  aafiref  tad  abide 

judgment  is  a  good  bottd.     Cotm* 

ty  Trea/urer  T«.  Noadiab  Burr^ 

.   &c.  39« 

Sheriff's  bail  mofl  be  profeoked 

within  twelve  months  after  dbe 

judgment.      Ba^amim    Ihvfard 

vs.  MtllcTy  428 

The  bail  is  exonerated  by  a 

ment  in  favor  of  tibe  priacipeii,  \ 

though  a  new  trial  is  afterwards 

granted,     jftnf worth  vs.  FaMy^ 

Bonds  given  in  a  cnmmal  profeo^ 
don  may  be  chancered  upon  ^ 
fcire  facias.  Treafurer  Coh  vs. 
Eaton  and  Goodwin^  524 

Burglary. 

Burglary  is  an  offence  at  conmoa 
law,  and  the  ilatute  prefbibei 
the  puniihoKnt*  Rex  ts.  Ham* 
/on,  59 

Burglary  to  break  open  tho  cabbin 
of  a  veiTel  in  which  goods,  &c 
are  kept.     Rex  vs.  Humfhry^  63 

Bonds. 

Indorfements  on  a  bond  ^  not 
take  it  out  of  the  ftatute  of  limita- 
tion. Gatei  vs.  AdmUuflrator  ^ 
IVilUam  Brattle, 

Same  point  adjudged  in  caie  of  Fid' 
ler  vs.  tiancocl. 

Where  the  condition  of  a  bond 
to  attend  court  and  give  evidence 
in  a  certain  caufe— if  he  offers  to 
do  it,  and  the  obligee  reives. to 
fupport  him,  he  has  fid£lled  the 
condition.  Bellowt  vs.  Smithy 
277 

In  an  a^ion  upon  a  bond  with  coik 
ditions,  if  it  appears  that  the  de« 
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..  feodant  ha^  performed  the  con- 
, .  dhions  the  plaintiff  muft  fail,  al- 

,  though  the  defendant  may  owe 

him  on  other  accounts.     Williams 

.    TS«  Halfey^  418 

Book  Debt. 

An  tdoQn  on  book  lies  to  recover 
money  paid  on  a  note,  which  has 
not  been  applied*  Brown  vs. 
Talcot^  85 

luioney  paid  on  a  note  which  was 
cot  applied  was  charged  and  re- 

,  covered  in  an  adion  on  book. 
Prentice  VS.  Phillips,  1 03 

Intereft  not  recoverable  in  a  book 
debt,  by  virtue  of  an  agreement 
made  more  than  three  years  be- 
fore the  fuit.  Smiib  vs.  Purdy^ 
129 

troom  vs.  Henman,  248 . 

'Cbis  aAion  lies  for  money  paid  on  a 
note,  wluch  has  not  been  appUed 
and  the  intereft.  Hurdvt.Flem-' 
ingf  executor  of  M^DonaM,     132 

An  order  drawn  for  value  received 
and  delivered,  may  be  charged  on 
book.     Scores  vs.  Stores ,        139 

The  court  wiU  not  affifl  a  plaintiff 
to  recover  in  this  adHon  upon  an 
illicit  tranfadtion.  Lociwood  vs. 
Knap,  153 

The  pendency  of  an  adion  on  book 

-  JH)  bar  to  the  defendant's  filing 
the  plaintiff  on  book,  at  the  fame 
time.     Rcdclif^n,  Dewitt,    155 

This  adion  doth  not  lie  where  there 
was  a  fpecial  agreement  to  pay  in 
a  particular  way.  Harrifs  vs. 
Baker,  220 

Intereft  not  allowed  on  an  unliqui- 
dated book  debt.  Broom  vs.  Hen" 
man,  248 

Same  point.  Templgyt.  Beldingy  3 1 4 


A  book  may  not  be  altered  after  it 
hath  been  produced  on  oyer. 
Downer  yt.  Lotbrop,  273 

The  pendency  of  an  adion  on  book 
no  tor  to  the  defendant's  fuing 
the  plaintiff  on  book.  Allen  vs. 
Rogers,  471 

If  the  defendant  recovers  in  the 
county  court  for  debt,  and  the^ 
plaintiff  appeals  the  adion  and 
enters  and  withdraws  it,  the  de- 
fendant may  enter  and  have  judg- 
ment affirmed.  Bihecca  Belden^ 
executrix  of  John  BeUen  vs.  jlp* 
pleton  Robbins,  524 

Baftardy. 

It  is4'equifite  in  order  to  recover 
maintenance  for  a  baftard  child^ 
that  the  mother  charge  It  upon 
the  man  accufed  of  being  the  fa- 
ther in  the  time  of  her  travail. 
Hitchcock  \^.  Grant,  107 

Huiband  and  wife  may  not  join  in 
a  profecution  for  maintenance  of 
abaflard.  Cheejborough  vs.  Bald* 
win  and  Wife,  229 

In  order  to  recover  maintenance  for 

a  bailard  child  it  mufl  appear  that 

the  child  is  born.     The  mother 

mud  be  examined  on  oath.    Pen* 

^Id  vs.  Norton f  345 

Blank  Endorfements. 

A  blank  endorfement  on  a  note  no 
evidence  of  an«£gnment  or  war« 
ranty  until  it  is  filled  up.  Brewf 
terys,  Dana,  306 

Same  point  adjudged,  and  alfo  that 
a  blank  endorkment  extends  on- 
ly to  the  note  on  which  it  is 
wrote.    J^ohn  Wadhams  vs.  John 
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Bankrupt. 

An  action  cannot  be  fuftained  in  the 
bankrupt's  name,  after  an  aOign- 
ment  of  his  property,  for  a  debt 
contraAed  before.  Eldcrktn  vs. 
Elderkin^  1 39 


Bailment. 

The  property  of  goods  is  veflcd  in 
the  bailee,  upon  the  owner's  re- 
covering pay  of  him  for  them. 
Sre^ivfkr  Vs.  T<Kun  of  Nortvlcht 
146 

Baron  and  Feme 

Cannot  join  in  an  aftion  for  an  in* 
jury  done  to  the  hu/band.  Mori" 
rot  and  nolfe  vs.  Maples^        422 

One  copy  of  a  petition  left  at  the 
ufual  place  of  abode  of  the  huf- 
band  and  wife,  good  fervice  for 

"^   t>oth.     Lord  vs.  Strong  and  wifi^ 

475 

Bridges* 

Towns  liable  for  damages  fuflFered 
threugh  the  infufBcicncy  of  their 
bridges.  EUrufge  vs.  Tewa  of 
Pomfrd^  270 

Towns  liable  in  iSbuble  damages  for 
iiiiuries  fufFtred  through  the  de- 
ficiency of  their  bridges.  Ifaac 
jSiviJi  vs.  Town  of  Kent,       448 


Coramiflioners  on  Infolvenf 
Eftates. 

It  is  the  dnty  of  commiifioners  to 
report  the  balance  due  firom  the 
deceafed.  Adminiflraior  pfGtJt, 
Parfoniv^  Thomas  Brattk^  347 

Same  point  adjudged,  Mary  Wii» 
ianu^  adminifiratrix  of  Natbau 
Whitings  Efq.  vs.  Executors  of 
Thomas  Darlings  Efq,  556 

No  appeal  Wei  from  the  report  of 
commiflioners,  by  a  creditor,  bo> 
caufe  his  claim  is  not  allowed. 
Same  cafe. 

They  can  offset  only  the  mutual  claims 
between  the  creditors  and  the  de* 
ceafed.  Stamford^  &e.  vs.  Hidt^ 
a  creditor  and  admnjfiratw  of 
Stou^hton^  397 

Expenfes  incurred  fiiblegacmtod^ 
death  of  the  mteibte  aot  iiibjed 
to  the  confidcnmon  of  commif- 
fioners.  Anna  GreenJeaf  vs.  Sa- 
tin, admsnjfirafor  of  ff^cUes^ 
468 

Cofts. 

Where  the  effeft  of  the  fuit  is,  diat 
the  plaintiff  recovers  the  thing 
demanded,  he  fhall  have  fiill  cof^ 
although  the  jury  find  lefs  thaa 
4q/*damages.  Brich^  &c.  «x«r*- 
tors  of  Brick  vs.  Regdj  136 

Upon  the  reverfal  of  a  judgment  of 
the  court  of  probate'  for  the  raff> 
uke  or  error  ofthejudge,nocofl 
is  allowed.  Mary  Siaan,  apfeal 
from  probate*  1 5 1 

Coft  taxed  againfl  a  minor  ib  an  ap» 
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^eai  from  probate.  David/on  vs. 
Davidforii  325 

Full  cofl  taxed  on  tlu:  final  ilTue  of 
a  caufe  iipon  a  repleader.  John^ 
foniJberlffs%.  Smithy  373 

In  trover  agaitift  two  if  one  of  the 
defendants  is  acquitted  he  recpv- 
.  ers  his  cod  and  half  the  court 
and  jury  fees»  that  was  paid  by 
the  defendants.  Jpple  vs.  Rufel 
and  Pari/hf  486 

Where  two  perfons  are  joined  in  a 
fcire  facias  that  might  not  be,  and 
are  acquitted  each  recovers  his 
€•&.  Steward  vs.  yon.  Brew/' 
ter  and  David  Boardmanf     550 

Copy-Right. 

A  perfoa  printing  copies  of  a  book 
for  another  and  upon  the  others 
copy-right,  is  in  confideration  of 
•  law,  the  lame  as  though  printed 
by  the  oth^.  Hud/on  bf  Good' 
win  vs.  Fatten,  133 

City  Sheriffs. 

City  iherifB  have  power  to  ferve  all 
lawful  wriu  direded  to  them 
within  iaid  city.     Dpw  vs.  KeU 

City  Courts. 

It  is  neceflfary  in  order  to  give  to 
the  pity  court*  jurifdi&ion  of  a 
caufe,  that  it  appear,  that  one  of 
the  parties  was  refiding  in  the 
city  when  the  cade  of  action  a- 
role.  Buely%.  Fabrick^  &c.  150 
Same  point.  Nichols  vs.  Shaw^  315 
Jb  molt  appear  that  the  caufe  of  ac- 


tion arofe  within  the  city.  Strong 
vs.  Avery y  259 

The  caufe  of  adlion  muft  arife  with- 
in the  city  to  give  jurifdi^tion  to 
the  court.     CornweU  \^*  Hofmer^ 
28a 
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Forbearance  a  good  coniideratioa 
of  a  promife.  Tuttle  vs.  B'tge^ 
lowt  1 08 

An  agreement  to  make  an  offset, 
which  is  compellable  only  in 
chancery,  is  a  good  confideration 
of  an  agreement  to  pay  the  inter- 
eft  of  a  debt.  Ponder/on  vs.  Fan- 
mngy  193 

The  public  fervice,  in  the  ainw  du- 
ring the  war,  is  a  good  confidera- 
tion of  a  grant  made  by  a  town, 
of  a  fum  in  addition  to  the  public 
pay  to  foldiers,  who  had  inlifted 
as  well  as  to  thofe  who  ihould. 
Bitchcock  vs.  Town  of  Litchfield, 

A   confideration    exprefied    in    a        /     ' 
deed,  not  conclufive  evidence  of 
the  amount  or  payment  of  the  re- 
al  confideration.      Hannah    vs. 
IVadf worth,  458 

Same  point  in  Cone  ts,  Tracy,  479 

Corporation. 

Deacons  of  a  church  a  corporation 
and  make  take  by  iiicceiEon. 
Buckingham,  &c.  vs.  Northof,  53 

Chancery. 

Where  a  fecnrity  by  miftake  or  ac- 
cident isresdered  void  at  law— 
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ehaaeeiy  will  decree  a  payment 
of  the  debt.  Little  \%.  Jtdminif' 
trators  of  Wamtfj  94 

Chanoery  wik  reficve  againft  acci- 
dent and  aid  a  title  defeAire  at 
law.     Gay  ts.  Adams  ^  Stc     105 

On  a  petition  to  Foreclofe,  the  ret 
pondent  may  file  a  crofs  bill,  in 
nature  of  a  bill  of  ufuf^r^  to  be  re- 
liered  ag»nl(  any  unlawful  inter- 
«ft  contained  in  die  mortgage, 
and  appeal  to  the  eonfcience  of 
the  petitioner  for  the  truth  of  it. 
Watfony%,  GaylorJ^  137 

A  party  cannot  be  a  wttnefs  in  hit 
own  favour  in  chancery.  Chan* 
eery  will  not  relieve  againft  an  ex- 
prefe  ftat)it^-*'Wiil  decree  an  oiF- 
let  of  liquidated  debts*  Wehh  vs. 
AdmMlratws  of  Elecnir  Cary^ 

177 

A  judgment  in  chancery  upoff  a  de- 
murrer  to  a  petition  or  plea— if  it 
is  in  fopport  of  the  petition  or  a^ 
gainft  Ae  plea  is  not  final.  War* 
nn-f  &C.  vs.  TtmUnfon^  &c.    201 

Chancery  will  not  fuftain  a  petition 
where  the  petitioner  has  adequate 
remedy  at  law.  A  decree  in 
chancery  muft  find  the  fedbs. 
Samfon  vs.  Hunt^  20J 

A  court  of  chancery  will  decree  an 
ofisct  againft  an  adminiftrator  of 
an  infolvent  eftate  en  the  ground 
of  fraud.  Rofe  vs.  Claris  Sec. 
Admniflrators  of  Sficetp        229 

A  decree  without  finding  h&s  to 
warrant  it  is  erroneous.  Peters 
vs.  Rojeter,  273 

Where  a  perfon  hath  right  to  money 
for  which  another  hatk  an  execu- 
tion— chancery  will  decree  it  to  be 
paid  to  him  that  hath  right  and  lay 
an  injunction  upon  the  other.  Afa 
IVorthln^iorty  adfu'infflrator  ffAa^ 


ronKeOog,kc.7%.  SawmeiJi^iom 
&C.  279 

Where  a  perfon  is  barred  of  his 
remedy  at  law  by  inevitable  acci- 
dent, chancery  will  grant  reUe£ 
Timothy  Jones^  5tc  vs»  l^oodhgff, 
admtnifirator  of  Benjamin  Dow^ 
kfsp  298 

Will  not  relieve  againft  the  parties 
own  negligence.     Foot  vs.  Foot^ 

Will  open  a  foreclofiire  for  reafbosi 
and  lengthen  the  time.  Dtty 
vs.  Whittkfey^  510 

Same  point,  Cratu  vs.  Hanls^    46^ 

Chancery  will  not  compel  a  dife«r- 
ery  of  that  which  is  irrevelant  01 
that  which  will  impeach  the  dif 
coverer  of  a  crime.  Nor  nuv 
the  adverfe  party  impeach  his  XJ» 
timony  by  other  witneflea.  Bid* 
ler  YS.  Catrmgt  310 

Win  [not  fuftain  a  petition  where 
there  is  adequate  nmtdy  at  lav; 
Staniford  vs.  ffeary  Dewtt^   Scc^ 

A  court  of  chancery  after  an  award 
of  arbitrators  will  relieve  againft 
a  fraud,  which  defeats  the  party 
of  all  benefit  from  it.  HiByari 
vs.  Nlckoh^  55© 

Chancery  wiH  not  interpofe  where 
there  is  adequate  remedy  ftt  law. 
Strong,  &c.  vs.  M^Dotuddp.  364 

Same  point.  Eleaxer  Fitcb  vs.  Nem* 
ry  BroomfUldj  467 

Will  adminifter  complete  redrels  to 
the  parties.  Beard/ley^  &c  vs. 
hJ,  &c.  36tf 

Chancery  wiU  corredl  the  miftakes 
of  arUtrators  in  an  award  with- 
out fating  it  afide,  where  it  can 
be  done.  Jabe%  Gregory  jp,  ff^ai" 
ter  SeamonSf  &c.  367 

Chancery  will  not  compel  the  proixi- 
ifibr  in  a  note  to  pay  the  money 
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*  id  the  affignee,  unlefs  the  promiC* 
fee  18  infolTent.  Daniel  Pitkin 
TS.  Jonathan  Welles^  390 

Chancery  will  reliete  againft  vajS- 
takes  and  accidents ;  and  will  de- 
cree againft  the  heirs  fpccifically, 
in  favor  of  an  affigoee,  what  their 
-  ancedor  bound  himfclf  to  per- 
form. Ifrael  Masfon  vs.  Heirs 
ofjofepb  Parkhvrfii  404 

Chancery  will  relieve  againft  the 
fraud  of  a  grantee,  who  refufed 
to  give  a  defeazance,  after  he 
had  obtained  the  deed,  contrary 
to  his  agreement.  Peck  vs.  Bald^ 
vinf  455 

A  decree  in  chancery  muft  find  the 
h&s  which  warrant  it.  Ephraim 
Bacon  vs.  Cbtldiy  &c.  466 

Whoever  claims  in  right  of  another 
— flBuft  (how  the  others  right — 
and  alfo  his  own  right  to  claim 
under  him.  William  Cooi^  &c. 
▼a.  tife  hnrj  ofETtphalet  Beacher^ 

483 

Chancery    will    difmifs   a  petition 

where  the  petitioner  has  adequate 

remedy  at  law.    Henry  Beard/ley ^ 

&c.  vs.  Curtieej     .  499 

A  decree  muft  find  the  h&%  which 

warrant  it.  Sam/on  vs.  Hunty  521 

Will  decree  a  fbreclofure  of  the  e- 

2uity  of  redemption,  where  die 
ebt  and  charges  equal  the  value 
of  the  eftatc.  ^bel  Pettihone  vs. 
Mminiftrateri  of  Lemuel  Rob" 
9rUy  g2y 

After  a  mortgagor  has  failed  of  per- 
forming dbe  condition  of  the 
mortgage  his  remedy  for  redeem- 
SBg  his  land  is  in  chancery.  Boles 
w^  Calkins f  ^55 3 


Counterfeiting  fiills^  &c» 

Uttering  counterfeit  bills  of  the 
State  of  New- York,  the  currency 
of  whicb>  is  prohibited,  not  an 
offence  within  the  ftatute  againft 
paiEng  counterfeit  bills.  Rex  vs. 
Humphrey^  53 

In  an  a^ion  upon  the  ftatute  for  put* 
ting  off,  to  the  plaintiff,  a  coun- 
terfeit public  fecurity*  the  plain- 
tiff may  be  permitted  to  teftify 
only  to  the  identhy  of  the  fecuri- 
ty,  and  to  the  perfon  of  whom  he 
receivedit*  Bradlyy^  Coucip  56 1 

Committees  of  Ecdefiaflical 
Societies 

Cannot  maintain  actions  in  their 
own  names  for  trefpafies  commit- 
ted on  lands  given  to  their  focie- 
ties,  for  the  uie  of  fchools.  Pre* 
ferved  Porter y^c.  Vs.  Blakely^/y^o 

Conditions. 

A  condition  that  aaothor  (hall  not 
be  molefted  in  the  title  to  certain 
lands,  muft  beunderftood  to  mean 
a  legal  molefiation.  Moore  vs, 
Se/ftonsy  &c.  400 

Colledors. 

A  collector  hath  not  right  in  the 
fale  of  lands,  for  payment  of  con* 
tinental  taxes,  to  taJce  advantage 
of  the  difference  between  hard 
money  and  ftate  billsl  Hannah 
vs.  Wadfwortby  458 

May  n<H  adjourn  a  vendue  for  the 
iale  of  land  for  taxes  by  letter  to 
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any  other  time  and  place  than  that 

fet  in  the  advertifemcnt.   Bcacbfr 

.    TS.  Br<rf9    •  459 

Conftables, 

A  confbble  is  an  annual  officer,  and 
if  chofen  and  (Iromy  and  again 
re-chofen  th«  next  year,  he  may 
officiate  before  he  is  (worn  agsun. 
Keifn  vs.  IVri^h4  and  tulfey     S3 

A  con/table  may  not  be  choien  after 
^e  month  of  Becembery  except 
in  cafe  of  death  or  removal. 
Berber  y%  Hart^  135  . 

Creditors. 

A  creditor  is  barred  of  his  claim  by 
the  difallowance  of  commiiHoQ- 
Crs.      Potulerfon  vs.  Anyery^     103 
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Canon  vs.  Abbots  admin\prator  of 
Lemuel  Moorhoufe J  251 

A  creditor  may  not  be  a  commit. 
fioner  on  an  infolvent  edate. — 
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9J  john  Belden^  464 


Declaration. 

If  the  plaintiiF  declares  upon  a  bond 
and  the  conditions,  he  myfl  affign 


a  breach  of  the  condition  in  oh 
re^  terms.  "Ftuh  vs.  Lothrop^ 
&c.  88 

In  an  adHon  by  an  officer  agaipfl  a 
receiver  of  goods  uken  by  excep- 
tion, it  is  not  neceiTary  to  a^er 
in  the  declaration,  that  the  judg- 
ment is  unfatisfied.  Hartfoo^ 
vs.  Halfeyf  92 

Same  point  adjudged  in  the  cale  of. 
Maples  &c.  vs.  Ptgi^  1 40 

In  a  declaration  upon  a  probate  bond 
it  is  not  neceflary  to  fet  forth  ijbe 
condition.  Woodbrid^e  vs.  Graiii^ 

In  a  declaration  againft  a  fbcicties 
committee  for  inferting  the  plain- 
ti^F's  name  in  a  tax  bill,  it  mift 

.  appear  that  the  tax  vras  laid  for  a 
purpofe,  which  he  was  exempted 
from  paying.  TWotfinj  ficc-  «*• 
Bi/hopy  ^iS 
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What  a  defendant  had  con£:flbd,  in 
a  public  profecotton  againfi  him* 
OMiy  be  given  in  evidence  in  aa 
aftion  of  aflank  and  battery  lor 
thefiuae£ids.     Emrt^Bn^m^ 

The  peiibtt  in  whole  name  the  fos^ 

gery  is,  may  not  be  a  mtoeb. 

Siafe  vs.  Blodgety  534 

The  forged  writing  muft  be  prodnted^ 
A  witnm  may  be  admitted  to  fwcar 

againA  his  interefL       CM  vs. 

Simeott  Baidwhh  $34 

Executor. 

Intermediittg  with  the  lands  of  4 
decided  perfon,  or  his  goodi 
which  are  hddtiy  a  eonveyance 
iron  the  deceafed,  ahhongh  ir  be 
frandulcnt,  doth  not  make  a  mna 
an  executor  in  hk  own  wraog. 
King  vs.  Pbmebas  Ljmtm^  ex^u^ 
tor  de  ion  tort,  tf  GmefHi  £j^ 
ffUM,  104 

Taking  of  adrnkSftracon  w&  '90t 
ptffge  the  wroog  or  an  executor 
de  fon  tort.  Green  vu  Demi^ 
nueut9r  de  fon  tort  ef  yeie% 
DedM^  r83 

An  executor  may  be  a  whaeft  to  a, 
will  Samuel  Havdey  vs.  EBza- 
hetb  BrotoUj  494 

An  executor  hath  00  tight  to  iaads 
ualefs  wanted  to  pav  debts,  «rto 
anfwer  fome  pcb^ie  cxpreffed  ia 
the  wiH.  HMel^  exeeutat  rfff. 
Winegar  vs.  Peter  Prott^       ji8 

Executioxu 

An  execution  from  the  iiyerior  ok 
county  court,  which  is  made  le- 
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-  timiAUejificordSDg  to  law,  is  re- 
tumftble  to  the  next  court  which 
Iiaih  fixty  days  from  the  djitc  tf 
it«  ll^ertiingtoH'vs^  ffaS^er^  loi 

It  is  no  ob|tdioD  .agaiift  the  levy  of 
an  execntiony  that  it  was  prayed 
emt  fooner  than  it  was  agreed  to 

:  have  been* 

ih  tenant  ssoy  fac  an  apffviier  of 
Isnd  taken  ij  cxecuiiony  if  agreed 
to. 

By  next  aiEftant  or  jnAice»  in  the 
fiatnte  anthorized  to  appoint  ap^^ 
piaiftrs  of  land,  is  not  meant 
triaiy  the  neaceft,  hut  tomt  one 
of  the  town ;  and  if  there  are  none 
fachy  the  next  luring  out  of  the 
town.  Chnjbonugh  lu  Ciarl, 
&C.  141 

Taking  out  an  execution  opon  a 
jud^nent  giyen  by  de&ok»agadnft 
a  pofon  out  of  the  fiate  wtthout 
fflLving  bond  as  t)ie  law  raqniies^ 
IS  error  .which  may  be  taken  ad- 
TUitsge  of  only  by  the  defendant, 
and  not  by  his  creditors.  Marcy 
vs.  R^fty  176 

^yment  of  an  execution  to  the  of- 
ficer, will  difcharge  the  debtor, 
dthoo^  it  was  prayed  o«t  after 
the  dMh  of  the  creditor,     ^fa 

plKiQe^i^LytSaH^finirj  19a 
The  levy  of  an  execution  may  be 
good  although  it  doth  not  appear 
by  the  retuxn,  that  the  officer  made 
It  demand  of  the  debtor,  before 
he  levied  it.  Bttubi^CaiiffZJ^i 
If  as  execution  is  endorfed  latisfied 
by  miftake  or  accident,  the  cred- 
itor's remedy  is  by  motion  or 
fieirc  teias  to  the  court  for  an  al- 
ias execution.  Jtmes  Lmigdon 
▼S.  Euekul  L^ingdon^  453 

An  execution  not  recorded  in  the 
ofi  ce  of  the  clerk,  from  whence 


it  iffoed,  not  evidlttce  of  tide. 
Barmy  vs.  Cutler^  &c,  489 

An  execution  levied  on  land,  is  no 
evidence  of  title,  until  recorded 
in  the  office  of  clerk  of  the  court 
^om  whence  itiAied.  Tapl^ 
vs.  Davu^  ^  ^^,^55^ 


Fraudulent  Conveyances 

A  general  conveyance  cSfall  anw's 
iptereit,  for  the  bcoeiKt  of  nis 
creditors,  is  fraudolcnt  as  to  the 
creditors  who  difagree  to  it.  &s»- 
uel  Bovfn^f  executors  vs.  Bttrnl, 
252 

A  deed  may  be  fraudulent  as  to  a 
creditor,  who  became  foch,  fub- 
feqvent  to  the  giving  of  the  deed. 
Ma/on  vs.  I/ai^  JRt^erSf       f  24 

Fraudulent  deeds  are  to  be  avoided 
by  thofe,  who  are  prejudiced  by 
them.  Barney  Y9.  CutJerf9iQ»^g 


Fraud. 

Fmud  and  impofition  wili  render 
void  a  contra^  and  fale.  Ford 
vs.  Afftfofer,  58 

Same  point  adjudged  b  die  cale  of, 
Reynoidiy  &c.  vs.  Jamu  9c  Thom- 
as Birdf  J05 

Fence  and  Fences. 

Where  00  divifion  fence  can  be  mado 
upon  the  line,  each  proprietor 
mud  take  care  that  his  cattle  do 
no  damage  to  the  other.  Bjfel 
vs.  Southworthf  369 
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Forcible  Entry,  &c. 


Gantiihee. 


Upon  a  fcire  ^cias  the  pfmfkee 
mayghre  io  eiddenee  wliat  ixis 
principal  has  confefled^  to  -di£> 
prove  hisbeingin  debt  tofim*  1 58 

An  ifTue  id  fkd  being  joined^  imjr  be 
tried  by  the  jury,  and  the  pbia- 
tifFraay  introduce  other  erideace 
befides  the  tefliraony  of  the  gar- 
sifhee,  upon  die  trial.  JDevk 
^BaLkvhtf  158 

A  gami(hee  maft  appear  in  comt  and 
te/Hfy,  if  required,  upon  thefdxe 
fiieias.     Byard  vs.  Stuart,     149 

A  eaniiihee  may  be  enquired  of  re- 
/peding  a  niftake  in  ^kc  note 
claimed  of  faim»  and  b  Bable  for 
a  debt  due  from  him  to  the  ab-> 
{bonding  debtor  by  a%nineiii 
from  othen.  Afihwrp  lu  Lock" 
^ood,  198 

A  gamiihee  nuyvraiifaifli&lfof  his 
priAcipaF's  not  bein|r  an  abfeond- 
•  ing  debtor,  u|on  a  fare  Adas. 
Huhhard'wz.  JSrvvn*  276 

/     ^.^fJ^^    Lands  taken  aadendorfcd«|ion  mn 
\f^*^^^\^fi    CMCtttion,  difcha^ge8Acgar•ifll- 
"  T^  ^  /*    ee  of  fo  much,  although,  dwry  fi. 
/       nally  prove  Botto  he  the  property 
Guardian  to  Minors,  ^  of  theahfconding  debtor. 

A  garaifhee  may  plead  that  his  prin- 
cipal was  not  an  ablconding  deitt- 
ofy  and  have  it  tried  by  a  jury. 
Fowler  vs.  Sfehtum,  295 

Several  gamiihees  may  notbe  joined 
in  a  feire  facias.  David  Boatd^ 
maof  &c«  vs.  Sfuart,  475 

A  fraudulent  conveyance  to  a  tfami 
perfon,  of  goods  in  the  hands  of 
a  garniffaee,  will  not  proted  hun 
againfl  bona  ide  creditors. — 
Fraailtn  vs.  Laraiee,  48  ft 

A  gamifliee  may  teftify  upon  the 
fcire  fitcias  againft  hiaiy  aitbougb^ 


No  damages  are  to  be  recoveredin 
'    a  profeoition  qaitam  upon  the 

ftatute  for  a  forcible  entry,  &c. 

Minor  ytm- Knowkii  142 


Forfeitures. 

On  a  conviction  for  an  offence  a- 
.  ^aln/l  a  flatute,  which  enaAs  aiiae 
and  alfb  a  forfeiture  of  the  uten- 
flls  by  which  it  was  committed ; 
the  judgment  ought  to  be  for  the 
ntenfils,  and  not  for  the  value. 
Bolu  vs.  Lynd^  195 

Falfe  Imprifonment. 

It  is  fiiUe  imprifonment  in  an  officer 
to  impriibn  the  debtor,  if  fuffi- 
ciency  of  perfonal  eflate  is  tender- 
ed to  fatisfy  the  execution  and 
coil  befcre  commitment.  Hall 
^Hall, 
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Not  liable  to  be  fued  by  his  ward, 
while  under  age,  unlefs  he  has 
been  called  upon  by  the  judge  of 
firobate  and  has  refufed  to  ac- 
count. Rohertfon  vs.  Robert/on^  5 1 

Grain  growing  on  Land- 


Doth  not  pafs  by  a  gift  of  perfonal 
edate — and  the  executors  may 
enter  and  cut  it.  Executor  of 
Robert  Kin/man  vs*  Bethiah  Kinjf- 
mauf  180 
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the  pkuntiff  doth  not  require  it. 

Vaughn  vs.  Sherwood^  507 

^MoBcy  takes  from  the  gamiiheeby 
f     a  compuUbry  pipcefs  ought  to  ex- 

<A  ganiilhee  may  take  adTantage 
'  upon  the  iciie&cias  againft  him, 
of  his  principal's  not  b^ingan  ab- 
«  fcoiMiing  debtor  \(rhen  the  copy 
was  ]e&  in  ferviccyunlefs  eftopped 
by  fome  z£t  of  his.  Samuel  fvood- 
.bridge  y^  Robert  Wlntbropf  .557 

Grants. 

A  grant  of  a  greater  eftate  than  the 
grantor  hath»  will  convey  what 
he  hath.  MarHn  and  wife  vs. 
Sterlings  210 

Long  praAice  and  ufage  by  the  gran- 

uesy  -vifill  confirue  and  reftraia  the 

-     general  terms  iq  an  ancient  grant, 

in  £ivorof  purchafers.,    Beirret 

TS.  Hofiner^  271 

Same  point  adjudged  in  the  cafe  of, 
Davidfon  vs.  Fovikr^  3  5  8. 

A  grant  of  the  privilege  of  the  iva- 
ter  in  a  (beam,  except  what  fhall 
be  wanted  i^  a  particular  ufe, 
will  be  enlarged  by  an  extinTOifh« 
ment  of  the  particular  ufe.  RvUte 
vs.  Stoddard,  &c.  447 

A  deed  of  1 10  acres  of  land  lying 
within  certain  lines  and  bounda- 
ries, particularly  defcribed — the 
covenant  of  feifin  in  tlie  deed,  is 
Gonftnied  to  extend  to  the  land  ly- 
ing within  the  lines  and  boundsde- 
fcribed«    Snonu  vs.  Cbafmany  5  2B 


tiff  will  recover  his  i^iai  dinuu 
ges  of  the  county.  Stapborfe  vs« 
County  of  New-Haven^  126 

Same  point  adjudged  in  die  cafe  of^ 
David  Hawley  vs.  County  of 
Litchjieldf  15  J 

Same  point  adjudged  in  cafe  of.  Den- 
nievs.  County  of  Middlefex^  27ft 

Same  point  adjudgedin  cafeof,  Mur^ 
ray  vs.  Byhopy  &c.  and  Pafchal 
Smith  vs.  Samey  357 

A  county  is  liable  for  the  efcape  o£ 
a  prifoner  through  the  infuflicien- 
<;y  of  the  gaol,  unlefs  an  adequate 
remedy  againft  (bme  other  pimba 
^  is  (hewn.  Titus  Dutton  vs.  Conn- 
ty  of  Litchjieldy  450 

Same  point.  Timothy  Dutt6n  vs. 
Coun$y  of  Litchjieldi  505 

H 

lloufe* 

A  man's  houfe  may  be  broken  opeit 
upon  a  criminal  profecution.-^ 
Kelfey  vs.  Wright^  &c.  85 

Same  point  adjudged  in  the  cafe  of^ 
The  State  vs.  SbatVy  &c.  134 

Habeas  Ck)rpus. 

Scrtice  in  the  army  three  years  or 
during  the  late  war,  amounts  to  a 
manumiiHon,  upon  which  \ht 
court  will  difcharge  the  fervant 
upon  a  habeas  corpus.  Jack  A" 
rabue  vs.  Ivers,  92 


Gaols  and  Gaolers^ 


•  Heifg. 


If  a  priibner  efcapes  through  the  in-    The  heirs  of  a  deceafed  co-obligot 
.  fufficiency  of  the  gaol,  ^  plain-        are  liable  in  equity  to  pay  a  debt 
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of  tlicir  anccftor,  where  the  furvi- 
ring  obligor  is  baokropt.     fymf" 

low  YS.the  heirs  ofParkburJly  268 

Hearing  in  Damages. 

On  a  hearing  in   damages  upon  a 
note,  th«  court  caanot  make  an 
ofBct  of  a  fum  claimed  to  be  due 
'     from  the  plaintiff,  by  another  a- 
grecmcnu  Philhpi'f^Halfcy^  194 
Same  point.    Branch  v%.  Ri^^  54* 
On  a  bond  giv^cn  to  the  ^leriff  to  in- 
demnify agaiof^  the  default  of  a 
deputy— forty  ftiilliogs  was  al- 
lowed in  damages  for  each  adtion 
brought  againft  tlie  fhcrifF  for  the 
deputies  default.       Sherif  Fitch 
vs.  JoncCi  &c.  24^ 

I 

Intereft. 

Interefl:  allowed  upon  a  fcirc  facias 
againft  an  adminiftrator  by  fpccial 
agreement.  Starr^  admimjlrator 
of  Katharine  Whitehead  \%.  Ben- 
jamin  HenJba'UJ^  admmi^rator  ff 
Walher^  242 

Intereft  not  allowed  on  a  book  debt 
contrafted  in  New- York.  Tern- 
pleyt-BeUstty  314 

Intereft  for  the  delay  of  the  debt  by 
an  audita  querela,  is  not  recover- 
able on  the  bond.  Simeon  Smiih 
vs.  CaufielJy  572 

Intereft  allowed  on  a  note  not  cx- 
prefTcd  to  be  on  intei  eft-  EUpha- 
Itt  Dyer^  Efq,  vs.  '^ojbua  El- 
derklrty         '  412 

Intereft  allowed  on  as  adminiftra^ 
tion  bond.  Nunfin^to/r,judg4  of 
probate  ts.  Matty  4Z3 


.    Infonnations. 

Ab  inforniadoii  by  a  commoa  per- 
foo  for  an  ailavk  uA  breacb  of 
tb*  peace,  witbout  joiung  the 
ftatc  b  DO  more  than  a  ccrik  &at. 
SammiC/ariySLCVU  7W»r,  aco 

Informatiott  againft  two  for  a  joint 
offence,  each  may  plead  frreially 
aad  one  be  tried  by  the  oootani 
the  other  by  the  jofy.  ^brtP  vs. 
Taylor  and  Warrmy  ^26 

An  information  upon  the  AaEtiite  a« 
gainft  night-walkio|9  mnft  charge 
the  perion  and  ^t^  h£ts  dircdly. 
Laraheef  &c.  v».  Tracy,        275 

Same  point  adjudged,  HouU^y^ 
Tutde^  433 

A  convi^on  before  a  jufiioe  for 
theft  no  bar  to  an  lalbnBadoa  for 
a  robbery.  Stat  n*  POit  Far^ 
randt  44^ 

Jurifdi(f2ioxz« 

The  jurifdidlion  of  a  fingle  minifter 
of  jufticc  is  reftrided  to  4^  in 
criminal  matters.     Scot  ▼$.  Tur- 
\    nery  16  J 

The  jurifdi^tion  of  juftices  in  ciTy 
actions,  is  limittcd  to  the  towns 
in-4K4ucli  they  dwelL  Pahmr 
TS.  PalnUTf  202 

Same  point  adjudged  in  the  cafe  of. 
Alary  Scovel  vs.  Smithy  300 

Same  point,     ^llen  vs.  Vtmngy  313 
Some  point.    Mhey  vs.  Cargcly  403 
A  theft  laid  to  have  been  committed 
in  another  ft^te  u  not  within  the 
jurifdidion  of  the   ceurts  of  thb 
ftate.     GiBert  vs.  Steadmany  405 
Projjerty  fectred  by  a  foreign  at- 
tachment will  gire  the  court  ju-  . 
rifdiaion.    Ofienrn-  Uvydy  447 
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Iflue. 

Where  two  ifiues  are  joined  in  a 
»  cauft  they  mufi  be  anlwered.  Scot 

TS.  TumfTf  163 

The  fkas  j>ttt  in  ifTue  muA  be  di- 

redly  anfwered.     Smstiys.  Bel* 

iamyj  '  200 

The  queftioo  put  in  ifTue  to  the  court 

or  jury  muft  be  diredly  anfwered. 

Gates^  &c.  ys.  NobUi^  344 

Same  point.  Ambrofi  Cook  vs.  Tru- 

man  AtvtaUr^  435 

An  iflue  which  containa  fubftance 

though  informal,  is  good  after 

rerdia.      Cur^c  vs.  Beardfley 

and  Mallet f  441 

The  iflUe  joined  and  put  to  the  court 
I    orjunrmttflbcdiredl^anfwered. 

Woodworih  vs.  Clarity  542 

Judgments. 

A  judgment  entered  up  by  a  jufUct 
by  die  coofeffion  of  the  party  up- 
on a  note,  given  to  abide  an  a- 
ward  of  arbitrators  is  vcMd.-— 
James  Curtice  vs.  David  Scovel, 

327 

Same  point.     James  Curtice  vs.  If- 

rael  BulUey^  329 

Judgment  will  be  given  for  the  plain- 

tLS*  notwith/hmding    there  is  a 

verdid^  for  the  defendant^  if  upon 

the  whole  record  he  is  entitled  to 

it.  Fuch^Jbiriff^z.  ScoifScc  3c I 

A  judgment  upon  default  againft  a 

defendant  out  of  the  (late>  muft 

bcy  that  execution  iflue  upon  the 

plaintiff's  giving  bond  according 

to  the  flatute.    Strong  vs.  Meaeh' 

anh  391 

An  a&on  of  debt  lies  on  a  judgment 

rendered  in  another  (late* ;  not- 
'  with^nfling  the  plaintiff  might 


have  uken  his  remedy  again((  the 
bail  there.  Mbot  yi%.  Knigbtf  ^0$ 
A  judgment  muft  be  either  upon  an 
iffue  found,  a  demurrer,  a  default, 
or  upon  nihil  dicit.  Jonathan 
Brewftery  &c.  vs.  Stuart^       473 

Infiniul  ComputafTet. 

In  an  action  upon  an  inCmul  com- 
puuiTet,  the  defendant  cannot  a- 
vail  himfelf  of  miftakes  in  the  fct« 
tlement.  CogfwelU  executor  of 
U^UHam  Cogfruell  vs.  Whittlefey, 
&e.  384 

Infane  Perfons. 

A  perfbn  infane,  is  to  have  a  con- 
lervator  appointed  by  the  county 
court.  Petition  of  Ruth  Butler^ 
by  her  OFOerfeer^  426 

Joint-Tenants* 

The  do^ine  of  furvivorfhip  among 
joint-tenants  exploded.  Phelps 
vs.  Jepfon^  48 


Infurance. 

An  intentional  deviation  will  not 
excufe  the  underwriters.  Thomp^ 
fon%  &c.  vs.  Alfop^  64 


In(M>itatus  Aflumpfit^ 

Lies  to  recover  back  money  paid 
upon  an  illegal  confideration. 
Carey  vs.  Prm^ce^  >  9 1 
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Indebitatus  affompCt  dotk  D«t  lie 
upon  a  judgment.  FaUyuMum-' 
ford^  142 

AQ}ecial  indebiattus  aiTunipfitlie^for 
a  miftake  in  a  fetdenient.  ^age 
vs.  Alfop^  148 

This  action  doth  not  lie  for  money, 
recovered  in  an  a^on  at  law,  up- 
on an  accord,  which  might  have 
been  plead  in  bar  of  the  adHon. 
Brun/ooy^  Bacon,  310 

This  adion  lies  againft  an  officer  for 

money  received  on  an  execution, 

notwith/^anding    the    flatute   of 

limitations,      SfUy    vs.    Slojferiy 

216 

Indebitatus  aiTumpilt  lies  for  rents 
and  profits  of  land,  jfamei  Rog- 
ers vs.  Ifaac  Tracy 9  233 

Indebitatus  alTurapfit  doth,  not  lie 
againft  aa   adminiflrator  in  pro-^ 

'  pria  ptrfona,  for  a  debt  of  the  in- 

.  .tc/late.  yiplm  vs.  jidmlnlftraior 
of  Patrick  Robert/on^  235 

This  a<flion  will  not  lie  againl^  a 
perfon,  who  has  received  money 
and  paid  it  over  according  to  his 
duty.     Bingham  vs.  TuUcy,  237 

This  aft'.on  docs  not  lie  to  recover 
money  paid  on  a  judgment  on  th« 
ground  that  the  judgment  was 
wrong.     Burhanh^u  Lee,   262 

Indebitatus  afTumpfit  doth  not  lie, 
to  recover  ipoaey  paifl  on  a  mort- 
gage, before  a  decree  of  foreclo- 
furc.  Fitch  vs.  Executors  of  jfqr 
feph  Coit,  266 

This  a^ion  will  not  lie  tirhere  there 
is  a  written  agreement.  Carew 
vs.  BofiJ,  269 

This  action  does  not  lie  in  favor  of 
a  partner  in  trade  againfl  his  co- 
partners upon  an  unliquidated  ac- 
count.    De*w'ay^.Stantford9  2^o 

This  a^ion  doth  not  lie  in  favor  of 
^  furety   upon  a  liability   oulyj) 


without  an  aduai  damnifcatioiu 
Brininal  vs.  Helms,  Sec         39  i 

This  adion  doth  not  lie  where  there 
is  a  written  fecurity.  Exeeutors 
of  George  White  v$.  IVoodrnffl 
&c.  309 

It  is  not  neceffary  to  aver  in  the  de- 
claration of  whom  the  money  was 
received.  Katharine  La^rince 
vs.  James  Clark,  34S 

Mention  being  made  in  the  declara- 
tion of  >^hom  the  money  was  re- 
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ments at  the  time  when  made. 
Ifobert  vs.  Kmberlff  49 1 

If  payable  oa  demand,  are  to  be  val- 
ued at  the  tinie  wkea  receircd* 
Day  Y8.  Leavenfworth^  519 


Probate  Court, 

The  court  of  probate  may  lengthen 
out  the  pou'^r  of  commiifioners 
on  an  infolvent  edate,  provided 
it  doth  not  exceed  78  months. 
Webb  vs.  jldmintfiraiorr  of  Eka- 
v,ar  Caryy  177 

An  account  of  expenfe  incurred,  by 
felling  lands  beloifging  to  an  in- 
folvent ertate,  and  lying  in  anoth- 
er jurifdi^lioR,  muft  be  fettled  by 
the  court  of  the  jurifdiftion  in 
whivfh  the  land  liea.  Siorery  Sec. 
vs.  Executor  of  Charles  Hinkley^ 
4^5 
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Purchafers. 

A  purchafer  from  a  mortgagor  for  a 
valuable  confideration  and  without 
notice,  is  quieted  in  fiis  title, 
by  the  mortgagor's  fatisfying  the 
debt  out  of  the  refiduQ  of  the 
mortgaged  premifes,  againrt  the 
mortgagee  or  any  claiming  under 
him.  Sebor  and  ShaUr  vs.  Rob- 
bins  and  Portery  460 

A  purchafer,  from  an  adminiftrator 
under  libeiXy  from  the  affembly  to 
fell  land  to  pay  debts,  fhall  hold 
the  land,  again  ft  a  voluntary  con- 
rcjrance  made  by  the  intefiate. 
Chr^^phtr  Mamvarrlng  vs.  John 
Dyton^  478 

A  purchafer  uader  a  collector,  may 
not  enter  until  the  year  is  expired. 
Holahert  vs.  Blakeiy^  505 

Poor. 

Daughters  hufbands  not  liable  for 
the  fnpport  of  their  wives  parents, 
when  poor  and  impatent.     Sher- 


inc  mpiioix  ui  iRcir  wives 
when  poor  and  impatent 
man^  &c.  vs.  Mkbolt^  250 

Same  point  adjudged.  Benjamin 
Nichols  ¥8»  Sherman^  &c.       361 

Pofleflion* 

The  poflefion  of  tenant  for  life»  and 
thofe  under  him  although  they 
may  claim  a  greater  eflate,  thaa 
he  kath,  will  not  defeat  the  right 
of  the  remainderman.  Chandler 
vs.  PhilUpSy  546 

R 

R-ivers. 

The  bed  and  waters  of  Co»ne^icut 
river  are  common  to  all  tbecitizens. 


A  right  of  taking  fifii  in  certain  pla- 
ces in  the  river,  is  acquired  by 
labor  and  expenfe  in  clearing 
them,  and  a  continued  occupation. 
Elijha  Pttlin^  Efq,  &c.  vs.  0/m- 
Jl^ady  &c.  217 

Receipts-men. 

A  receipts-man  of  property  taken 
upon  an  execution  is  liable  to  the 
officer  although  the  execution  be 
otherwife  fatisfied  or  difchafged* 
Reed  vs.  Toujley^  374 

Records. 

No  averments  may  be  made  againft 
a  record.     Butler  vs.  Bulkr,  275 


Replevin. 

The  plaintiff's  bond  in  a  replevin,  is 
in  confideration  oflaw^no  fecu- 
rity.  Reuben  Smithy  Efq.  vs. 
Friend  TraivU  1 65 

A  bond  on  a  replevin  muA  refpond 
the  damages.     JVebJer  vs.  Prlce^ 

Same  point  adjudged  in  the  cafe  of, 
Buel  vs.  Deavenport^  26 1 

Settlement  in  Towns. 

A  ward  has  right  to  refide  with  his 
guardian ;  and  fuch  refidence gains 
no  fettlement.  Toivn  ofSaTt/bu' 
ry  vs.  Toivn  of  Falrjieldf     131 

A  badard  child  is  fettled  with  the 
mother.  Town  of  Canaan  vs. 
Town  ofSoTt/buryf  155 
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A  perfoii  who  wcmki  haire  teen  fet- 
tled io  a  new  town  had  he  been 
at  home  whbn  it  was  formed,  is 
noewithfbnding  fettled  there. — 
TWn  of  MansfiM  TS.  Town  •/ 
Granhy^  1 79 

An  idiot  is  fettled  with  the  parents. 
Town  ofEqfi'Hariford^^  Town, 
of  MlddUiown^  1 96 

A  fettlcment  in  a  town  may  be  wt 
pended  hot  not  loft  until  another 
IS  gained.  Norwieh  ts.  Wind-- 
ham^  332 

A  foreigner  gains  no  fettlement  by 
commorancy.  Somen  ts.  BarJt" 
hm^gaJy  39S 

Citizens  ofanyofthe  United  States 
are  not  confidered  as  foreigners, 
but  as  havng  a  fetdement  ^  the 
ftate  to  which  th^  belong.  Wind- 
ham  vs.  Norwkby  406 

Refidxng  in  a  town  more  than  a  year 
vnder  certain  cireamflBnees,  wiQ 
not  gain  a  feitJcmenti  Town  of 
Li/hon  Y%,'Town  ofFraniRn,  425 

A  certificated  perfon  will  gain  a  fet- 
dement by  commorancy  in  the 
town  he  removes  to,  nnleit  his 
certificate  la  duly  lo4g^.  To!" 
land  vs.  Ldmon^  398 

Sdre  Facias. 

A  d^^cndancoannotpleadtoalcire 
Cidas, what  migbthave  been  plead 
to  the  original  adion.  Gremys.De' 
wkf  executor  of  yethe%  Dcan^  183 

Two  plaintiffs  in  feveral  attachmenls 
cannot  join  m  a  fcire  facias,  upon 
a  bail  bond.  Gridley  tg  Sage  vs. 
Starr^  281 

Nothing  may  be  taken  advantage  of 
upon  a  fcire  facias  which  might 
have  been  plead  to  the  qriginal 
adtion*     Robbhis  vs.  SacoHf  548 


Soldiers, 

Who  tnli/led  into  the  amy  by  iho 
procurement  of  two  men,  are  en- 
tided  to  the  preminnts  given  by 
the  public  Rockwell^  &:c«  vs. 
Fojer,  529 


State  Attomies. 

A  itate's  attorney  is  an  informing 
officer  within  the  meaning  of  the 
law.  Fowler  vs.  B'tflmp^  Efy, 
caunty  treafurer^  198 


Sobmiflionto  Arbitraticm. 

A  fubmiffioa  by  rale  of  comt  b  re- 
vocable by  theparues.  Bebon 
vs.  Halfj^  221 

A  fubmiffioo  Co  the  award  of  ^^a- 
^ton,  ncceflarily  implies  an  c%- 
ligatiOB  to  pciionD  iu  Bwmdj 
vs.  Saiin^  41  x 

Selefbnen. 

Seleteieo  are  liable  to  re^iond  in 
damages,  for  appcMndng  ao  over- 
feer,  in  an  iU^al  and  opprefive 
manner.  He%ekwh  Jfdmfmt  vs. 
SAameu  of  lyalBnjrfordf    Ve. 

Steeples. 

The  law  doth  not  require  a  vote  by 
two  thirds  of  the  voters  in  an  ec« 
defiafHeal  fbcietyi  to  build  a  /lee« 

*  pie  to  a  meettng-honle.  ICm^fl. 
hmrj  vs.  SdeSmenofTMaidt  533 
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Slander* 

la  an  a^ion  for  words,  evidence 
that  there  was  fiich  a  report  be- 
fore the  defendant  fpoke  the 
words,  not  admi£ible.  Lewis 
vs,  Niles^  346 

The  general  character  of  the  plain- 
tiff may  be  inquired  of  with  ref- 
peft  to  the  crime  charged  by  the 
words.     Brunfon  vs.  Lynde^  354 

Same  point.  Martha  Seymour  vs. 
Charles  Merrills y  459 


SherifF. 

A  ^herifF  may  be  fued  out  of  his 
county  for  a  segledt  of  duty  in 
not  levying  an  execution  and  be- 

-  fore  a  different  court  from  that 
which  granted  the  execution. 
Huniittgtou  vs.  Lothrop^ ,  90 

The  ftenff  hath  no  right  to  take  a 

bond  of  a  prifboer,  &t  he  will  a- 

bide  in  priibn  until  he  pays  for  his 

board.     Lord^Jhertff^^^  Parmele^ 

158 

Will  not  be  liable  for  goods  attach- 
ed, if  returned  to  the  debtor,  af- 
ter fixty  days  from  rendering  the 
judgment,  if  not  demanded  with- 
in t£at  time,  Wm^  W.  Parfgnsy 
latejheriffyn.  George  Phillips^  tfr. 
481 

T 

Trover. 

Trover  lies  for  property  tendered 
upon  an  obligation,  in  favour  of 
the  obligee.     Rix  vs.  Strongs  55 

Trover  lies  in  favour  of  a  promiflee 
a^iinfl  the  pronulFor  for  a  note 


M'hicb  was  got  up  by  mrsajQi^  of  the 

fraud  of  a  third  perfbn,  without 

bebgpaid.     Netleton  vs.  Riggs^ 

125 

If  the  -^ffeft  of  the  fuit  is  to  recover 

.  the  thing  demanded,  the  plaintiff 
ihall  have  full  cod,  although  the 
vcrdi^  is  for  Ids  than  ^of^ — 
Bricks^  executors  vs.  Reedf      1^6 

Public  (ecurities  having  been  deliv<- 
ered  upon  a  forged  order,  no  bar 
to  the  right  owner's  recovering 
them  in  this  adlion.  Grifwold 
vs.  Juddf  22! 

An  a<5lion  of  trover  is  not  barred  by 
flatute  of  limitation  although  an 
a^ion  of  trefpafi,  whicK  would 
have  lain  .  for  the  fame  thing, 
would  be.  Nath*  Ferrefs  vs. 
James  Ferrefs^  .  365 

Trover  lies  by  an  admicidrator  for 

iroods  taken  and  converted  in  the 

life  of  the  intedate,.     Kirhyf  ad^ 

miniflraior  of  Grant  vs.   Clarke 

389 

Theft. 

A  tliief  may  be  taken  and  profecut- 
ed  in  any  jorifdi^on  where  he 
carries  the  goods  ftolen.  Rex 
vs.  PeoSf  69 

Town^. 

Not  liable  for  the  default  of  their 

conftables  in  the  execution    of 

•  their  ofHce.     Hurlhert  vs.  Ehene^ 

%er  Marjh  and  Town  of  Litch* 

fieldy  520 

Tenants  in  Common. 
May  join  in  an  a^on  for  their  com- 
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moo  efbue.  The  nonfuit  of  fome 
of  the  plaintifF's  do  bar  to  the 
other's  proceeding.  The  defend- 
ants acquiiing  a  right  from  fome 
of  the  plaintils  peDdio|  the  fuit, 
will  not  purge  the  original  wron^ 
and  di/Teifin,  as  to  the  refidue  of 
.the  premifes.  And  the  plaintifis 
(hall  recover  according  to  the 
right  they  prove  they  have  in  the 
premifes.  Hillhoufe^  &c.  vs. 
ATix,  246 


Trefpafs, 

A  man's  finding  bees  in  a  tree  (hnd- 
iflg  on  another  man's  laad^  gives 
him  no  right  to  either.  '  Merrih 
vs.  GooJmriy  209 

The  commanding  officers  of  compa- 
nies will  be  liable  in  certain  cdes 
for  trefpa/Tcs  committed  by  the 
foldiers  under  their  command. 
Avery    vs.    Captm    Bulkley^    Gff. 

An  adion  of  trefpafs  lies  ia  favour 
of  a  tenant  by  the  curtcfy.  Clark 
vs.  Welt^n^  299 


Tender. 

In  a  plea  of  teeder  of  goods  upon  an 
obligation,  they  muft  be  particu- 
kriy  defcribedy  ib  that  they  may 
be  known.  NtchoU^  He.  vs. 
Frederick  IVbhing^  ^443 

Taxes. 

An  eftate  in  land  lefs  than  a  fee  is 
liable  to  be  taken  for  taxes — but 
it  muil  be  taken  in  a  reafonable 


manner.     HeUkert  fs.   Blutefyt 

U 
Ufury. 

A  note  fairly  taken  will  not  be  made 
void,  as  ufiirious,  by  afterwards 
receiving  more  than  lawful  inter- 
eft  upon  it.  Novey  vs.  Shmm' 
tuay^  70 

A  fum  in  lawful  money  fecurcd,  for 
the  loan  of  final  fetdement  nmes 
over  and  above  the  lawfiil  inter- 
eft  for  (aid  final  fettlement  notes 
is  ufury.     Fitch  vs.  HawUin^  no 

Extortion,  fraud  or  durefs  Aot  ulii- 
ry  to  be  retiered  againft  by  ffing 
a  bill  on  the  ftatute.     £fyv% 

A  btll  of  ufury  muft  be  filed  oo  tkhc 
2d  day  of  the  court  to  whicfe  Ac 
adHon  is  brought.  A  de/endant 
not  admifSble  as  a  witneb  to 
prove  his  bill.  Flemings  execvt^r 
of  McDonald  vs.  B4iiecy  129 

Same  point  adjudged  in  the  cafe  oi 
Livingfion  vs.  Bird,  255 

If  a  fum  is  included  in  an  obligation 
above  the  principal  and  intereft 
by  miftake,  it  is  not  ufury.  GiU 
beri  Living/ion  vs.  Birdf        535 

A  defendant  may  not  be  a  wicoefs 
to  prove  his  bill  of  ufury.  Payne 
vs.  Payne,  267 

A  contract  to  retdm  certain  puUic 
fecurities  by  a  certain  time,  or  to 
pay  a  certain  fum  in  lawful  mon* 
ey,  lefs  than  the  amount,  at  the 
option  of  the  promifor,  is  not  ufu- 
rious.  Where  the  fa£ls  in  a  plea, 
do  not  amount  to  ufury,  no  aver- 
mentf  can  make  it  fo.  Wbere 
the  parties  hzvt  ft^ralated  the 
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fiimto  be  pvCB  by  their  contradt, 
there  is  no  room  for  %  hearing  in 
damages,  unlefs  payments  have 
been  made.  Wad/worthy  isfc. 
vs.  Champion f  393 

A  note  for  a  fum  in  final  fettlement 
notes  and  the  lawful  intcrefl;  in  fil- 
ver  and  gold  not  ufurious.  Pat- 
Un  YS*  Tbompfotty  526 

Verdia. 

A  verdid  fet  afide,  becaufe  a  jury- 
man coQverfed  freely  to  a  perfon 
notof  the  Jury,  about  the  caufe 
under  con&leration.  A  juryman 
who  is  accufed  of  having  conduc- 
ed improperly  cannot  be  a  wit- 
nefs  on  ^at  quefiion.  Dana  vs. 
Roberts  t  '     134 

The  court  will  not  fet  afide  a  ver- 
il&.  becaufe  the  jury  have  found 
it  without  fufficient  evidence.— 
Smith  vs.  Bradley  J  1 50 

If  the  jury  refer  the  decifioo  of  a 
iCaufe,  or  the  afleflment  of  the 
damages  to  chance»  the  verdid 
will  be  fet  afide.  Warner  vs. 
Robert/on  f  1 94 

A  verdidb  that  does  not  aafwer  the 
ifTue  is  bad.  Kegwin  vs.  Camp' 
ielh&c.  268 

A  verdiA  will  not  aid  the  want  •f 
confideration  in  the  declaradon 
in  an  adion  of  afiumpfit.  Hitch- 
fori  vs.  Pagej  293 

Every  reafonable  conftru6lion  is  to 
be  adopted  in  fapport  of  a  verdi^. 
Huntington  vs.  Ripley  y  l^c.  com- 
mit tee^  321 

On  a  coBviAion  for  theft  the  verdiC 
muft  find  the  value  of  the  goods 
flolen,  Gilbert  vs.  Steadmany  j^o^ 

If  any  of  the  jury  converfe  with 
other  people"  aot  of  the  jury,  a* 


bout  the  caufe  under  confidenu 
tion,  the  verdi6b  will  be  fet  a£de« 
B01V  vs.  Parfonsijhertffy  429 
If  a  juryman  gives  evidence  to  hw 
fellows,  not  given  in  court,  in  a 
caufe  under  confideration,  the 
verdift  will  be  fet  afide.  7W- 
madge^^cvt.  Northrop^       522 

w 

Writs. 

What  the  law  emoins  to  be  done 
need  not  be  inferted  in  the  writ. 
Snttth  yi.  Bradley ^  148 

A  writ  dated  the  20th  of  Odober, 
A.  D.  1 789,  to  be  anfwered  on 
the  30th  of  Oftober  ntxt,  is  Od- 
ober  come  twelve  moath.  Auf:' 
tin  vs.  Nichols,  199 

A  writ  which  has  been  ferved  and 
returned,  may  not  be  taken  from 
the  files,  to  anfwer  another  pur* 
pofe.      Towner  vz,  Phelps,     250 

Where  it  is  neceflary  a  writ  fhould 
be  direded  to  an  indifferent  per- 
fon, the  authority  figning  it  is  to 
do* it.  Thatcher  y%,  Heacocky^Cn 
284 

A  writ  dated  the  5th  of  December, 
A.  D.  to  1 79 1  be  anfwered  on 
the  1 3th  ef  December  next,  it  is 
December'A.  D.  1792.  Way 
vs.  Clark,  439 

A  writ  dire^ed  to  an  indif&rent 
perfon  by  name  without  defcrib- 
ingliis  place  of  abode,  is  good. 
Johnfon  vs.  Hills,  504 


Witncffes. 

Witnefles  mufl  tcflify  what  the  par- 
ty  voluntarily  commuaicated  ti> 
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them  ill  confiHcnce,  except  attor- 
Di'es  and  counfellors  in  their  cli- 
ent'* cauTe.     MtlU  vs.  Gri/woU, 

38s 

Same  point.  Rehtcca  Sherman  vs. 
jfobn  Shfrmattf  .486 

A  witnefs  who  is  difcharged  of  his 
ioterefb  is  to  be  admitted.  'Humes 
▼s.  Ditjf  466 

A  defendant  againft  whom  their  is 
BO  eridence)  may  be  improved  as 
a  witseis.  Bumey  vs.  CutUr^ 
6cc,  489 

Ab  executor  may  be  a  uatnefs  to  a 

.  *  vill.  Samuel  Hawley  vs.  EHxa- 
beth  Brown^  494 

If  a  party  iaterrogates  r. witnefs  ref- 
peding  his  intercfl,  upon  the  wlt- 
nefies  oath^lieis  concluded  by  it. 
Malkt  vs.  MaUtty  501 

A  witnefs's  faying  that  he  would 
fwear  to  any  thing  if  he  could  get 
fixfliiliings  by  it,  goes  to  hh  cred- 
it.    Ntwhalvs.  IraJLamf     504 


Wafte. 
Action  of  wade  lies  againil  ttnant 


in  dower .^    Croclitys.  f^dxficcB 

323 

This  a^OB  lies  againft  a  tenant  bj 

the  curteiy.     Rofe,  &c.  vs.  Hays^ 

•        Wills. 

In  the  confhni^on  of  a  will  the  la- 
tent of  the  teftator  is  to  govem^ 
if  it  be  confiil«nt  with  the  policy 
of  the  law. 

A  gift  of  houfes  and  lands,  by  a  will 
to  another,  pa/Ies  the  fee,  if  tke 
teftator  hath  a  fee  in  them. 

Thefe  words  in  a  will,  and  in  cafe 
my  grandfon  William  dies  with- 
out iiTue  lawfully  begotten  c^his 
body,  then  I  give  (aid  hoafes,kad, 
&c.  to  my  fons  in  law — mufl  be 
conftrucd  to  mean  a  dying  with- 
out leaving  iffae  at  the  time  of  hb 
death.     SoJm^srs.  WifRamsyBLC 

The  judge  of  probate  is  a  legal  wit- 
nefs to  a  will.  M*'Ltan^  &c.  vs. 
Barnard^  executor  of  Darnel  Good-^ 
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